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PREFACE  TO  THE  SECOND  EDITION. 


The  preparation  of  this  Edition  has  been  delayed  for  some 
time  after  the  former  Edition  was  exhausted,  in  the  view  of 
expected  alterations  in  the  Law  relating  to  Scottish  Land 
Rights,  which  took  the  form  of  legislation  in  the  year  1874. 

The  important  changes  introduced  by  such  Acts  as  the 
Htles  to  Land  Consolidation  Act  and  the  Land  Begisters 
Act  of  1868,  the  Conveyancing  and  Land  Transfer  Act  of 
1874,  the  Companies  Act  of  1867,  and  the  Stam{>  Act  of 
1870,  would  alone  have  rendered  a  new  Edition  necessary. 
As  explained  on  page  198,  considerable  alterations  have  been 
made  on  the  text  of  the  Lecture  on  the  Stamp  Laws ;  and 
this  has  been  done  with  the  best  advice  available.  With 
this  exception,  the  original  text  remains  unaltered, — all  new 
matter  being  contained  in  a  new  series  of  notes  marked 
alphabetically. 

The  editor  grateftJly  acknowledges  the  invaluable  help  he 
has  received  from  Mr.  Donald  Crawford,  Advocate,  and  Mr. 
George  M.  Paul,  W.S.,  in  connection  with  th^  work. 

J.  M.  B. 

EDivBUEon,  October  1876. 


PREFACE  TO  THE  FIRST  EDITION. 


These  Lectures,  delivered  in  the  University  of  Edinburgh, 
are  now  published  in  accordance  with  the  wish  of  the  late 
Professor  A,  M.  Bell.  From  his  habit  of  careftdly  revising  the 
Lectures,  and  adding  to  them  aU  necessary  references  to  new 
Statutes  and  Decisions, — a  practice  which  he  continued  until  the 
beginning  of  the  present  year, — the  work  of  preparing  them 
for  publication  has  been  very  simple.  Some  merely  verbal 
alterations  have  been  rendered  necessary,  by  the  references  to 
the  Decisions — which  were  incorporated  in  the  Manuscript  with 
the  text  of  the  Lectures — being  now  given  in  foot-notes ;  and 
a  few  references  to  Decisions  of  the  present  year  have  been 
included  in  the  notes. 


Edinburgh,  November  1866. 
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The  province  of  the  Chair  of  Conveyancing  is  to  impart  a  scientific  and 
practical  acquaintance  with  the  Scottish  system  of  deeds^ — that  is,  of  the 
writings  by  which  in  this  country  obligations  and  rights  are  constituted 
and  perfected, — to  explain  their  origin  and  history,  their  styles  or  forms, 
their  peculiarities  of  adaptation  to  particular  circumstances,  the  solemni- 
ties of  their  execution,  and  the  requisites  to  their  efi&cacy  after  being 
completed  in  point  of  form.  Conveyancing  necessarily  occupies  a  large 
place  in  the  study  of  every  member  of  the  legal  profession ;  for  as,  on  the 
one  hand,  the  accomplished  lawyer  must  be  a  master  in  Conveyancing, 
and  able  when  called  on  to  guide  and  direct  the  practical  Conveyancer, 
so,  on  the  other,  the  skilful  practitioner  must  possess  an  extensive 
and  accurate  knowledge  of  the  law,  and  be  able  readily  to  perceive 
the  points  of  importance  or  of  difi&culty  connected  with  deeds,  and  to 
frame  deeds  or  clauses  fitted  validly  to  secure  the  accomplishment  of 
their  special  purposea  The  department  of  the  Conveyancer  is  very 
comprehensive,  embracing  transactions  the  most  varied,  and  interests  the 
most  important.  The  buyer  and  seller  of  land,  borrower  and  lender  of 
money,  the  landlord  and  tenant,  the  parties  to  the  marriage  contract,  the 
entailer  and  disentaUer,  testators  in  their  wiUs,  heirs  on  their  succession 
— all  rely  upon  the  Conveyancer.  And  whether  we  regard  the  interests 
of  the  community  at  large,  the  importance  of  high  professional  attain- 
ments in  our  Conveyancers,  or  the  severe  sanction  under  which  in  general 
their  duties  are  undertaken,  we  cannot  but  feel  that  there  is  urgent  need 
of  thorough  and  anxious  training  in  the  theory  and  practice  of  our  system ; 
for  it  is  essential  to  the  comfort  and  wellbeing  of  society  that  the  com- 
munity shall  be  able  to  depend  implicitly  on  the  safety  of  the  interests 
intrusted  to  the  Conveyancer,  which  in  not  a  few  cases  involve  all  the 
worldly  possessions  of  his  clients,  or  interests  more  dear  than  worldly 
possessions. 

I  will  not  here  touch  on  the  general  education  of  the  Conveyancer, 
farther  than  to  say  that  it  is  necessarily  large  and  liberal,  and  that,  the 

^  The  first  part  of  this  Lecture  wm  1856.  The  latter  part  of  the  Lecture  was 
dehrered  by  Professor  Bell  on  his  appoint-  delivered  at  the  oommenoement  of  most 
■lest  to  the  Chair  of  ConTeyancing  in      of  the  subsequent  sessions. 
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more  he  has  learned  well,  he  will  be  the  better  fitted  for  his  peculiar 
and  varied  duties.  Our  greatest  Conveyancers  have  been  men  of  high 
accomplishments.  Nor  will  I  enter  upon  the  subject  of  his  strictly 
professional  training,  the  objects  of  which  I  have  already  indicated. 
It  embraces  a  large  field.  Perhaps  it  is  not  all  so  attractive  to  the  young 
mind  as  some  studies  appear.  But  there  is  no  student  in  Conveyancing 
who  may  not,  in  the  training  for  his  own  profession,  lay  the  foundation 
of  a  life  of  usefulness  and  honour.  I  proceed  at  once  to  a  short  and 
general  view  of  our  System  of  Deeds. 

In  every  such  system  the  object  to  be  attained  is  security  of  title,  to- 
wards which  I  apprehend  simplicity,  if  not  essential,  is  mainly  auxiliary, 
for  with  that  there  will  of  necessity  be  distinctness  and  facility  of 
adaptation  to  different  circumstances. 

The  rights  we  have  to  deal  with  are  divided  into  two  great  classes — 
personal  or  moveable,  and  real  or  heritable ;  the  former  relating  chiefly 
to  money  and  effects,  the  latter  chiefly  to  lands. 

With  regard  to  Personal  Rights  our  system  is  very  simple,  and  nothing 
can  be  more  complete  than  the  security  of  title  afforded  by  our  customary 
forms  and  procedure.    In  illustration  of  this,  I  will  cite  the  Personal 
Bond,  with  the  transmission  of  it    The  bond  opens  with  an  acknow- 
ledgment of  the  receipt  of  a  sum  of  money  in  loan,  in  respect  whereof  the 
borrower  binds  himself  to  repay  the  like  sum,  at  a  specified  time  and 
place,  with  interest,  and  penalty  in  case  of  non-payment    It  then  con- 
tains a  consent  to  registration  or  enrolment  in  the  books  of  a  court  of 
justice  for  preservation  or  execution,  so  as  to  warrant  (if  necessary)  sum- 
mary proceedings,  imder  the  authority  of  the  court,  against  the  borrower's 
person  atid  estate  for  recovery  or  security  of  the  debt ;  and  concludes 
with  what  is  common  to  all  our  deeds,  the  clause  of  attestation,  consist- 
ing of  statutory  or  customary  solemnities  and  requisites,  having  for  their 
object  to  render  the  deed  of  itself  evidence  that  it  is  genuine,  or,  in  tech- 
nical language,  *  probative.'    The  deed  of  transmission  of  the  bond  to  a 
new  creditor  is  equally  simple.    There  are  here  three  persons  directly 
concerned :  the  original  creditor  or  cedent,  the  new  creditor  or  assignee, 
and  the  debtor.    By  this  deed  the  original  creditor,  in  consideration  of  a 
sum  of  money  paid  by  the  new  creditor,  or  for  other  causes,  assigns  the 
debt  and  bond  to  the  new  creditor,  with  power  to  receive  and  discharge 
or  transfer  the  debt;  the  assignation  then  recites  the  delivery  of  the 
bond  to  the  new  creditor,  and  concludes  with  clauses  of  registration  and 
attestation.    Intimation  of  the  transmission  is  given  in  a  simple  form  to 
the  debtor,  making  him  aware  that  the  debt  is  now  due  to  the  assignee, 
which  intimation  divests  the  cedent  and  completes  the  assignee's  right 
But,  simple  as  these  writs  are  in  form,  they  involve  the  explanation  of 
the  solemnities  requisite  in  the  execution  of  all  deeds ;  the  branch  of  our 
law  which  relates  to  the  registration  of  deeds  for  preservation  and  execu- 
tion ;  the  rights  of  discussion  and  relief  among  heirs ;  the  law  of  war- 
randice ;  and  some  reference  to  the  laws  lately  existing  against  usury ; 
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uid,  when  the  structure  of  the  simple  personal  bond  and  its  transmission 
has  been  clearly  explained,  it  will  be  found  that  great  advance  has  been 
made  towards  the  understanding  of  a  large  class  of  personal  rights  of  a 
more  complex  order. 

With  regard  to  Land  Sights,  we  are  now  (subject  to  a  few  immaterial 
exceptions),  as  we  have  been  for  about  eight  centuries,  governed  by  the 
roles  of  the  feudal  system, — an  *  inexhaustible  reservoir  of  legal  antiqui- 
'  ties  and  learning,'  as  Blackstone  describes  it ;  and  the  '  Law  of  Nations 
'  in  OUT  Western  Orb,'  as  described  by  Spelman.  In  this  department 
our  deeds,  in  conjimction  with  our  records  and  the  law  of  prescription, 
afford  the  materiiJs  of  complete  security  of  title. 

Under  the  feudal  system,  as  is  well  known,  the  Sovereign  is  the 
source  or  fountain  of  all  land  rights  in  the  kingdom.  Those  to  whom 
the  Sovereign  has  granted  such  rights  hold  of  him,  he  being  their  superior 
or  overlord,  they  his  vassala  These  Crown  vassals,  as  they  are  styled, 
have  given  off,  and  are  every  day  giving  off  to  sub-vassals  (relatively  to 
vhom  they  are  superiors  or  overlords)  portions  of  the  lands  which  they 
themselves  hold  under  the  Crown.  The  sub-vassals  give  off  subordinate 
ri^ts  to  others  as  their  vassals,  and  so  on  the  granting  of  subaltern 
lights  may  go  without  any  limit  by  law,  though  practically  this  power 
of  subinfeudation  does  not  produce  any  inconvenience. 

The  feudal  system,  with  all  its  ancient  rigour,  was  singularly  adapted 
to  the  contemporary  state  of  society  and  manners  in  this  country ;  and 
this,  together  with  the  direct  power  of  the  feudal  superiors,  many  of 
whom  exercised  all  the  rights  of  princes  and  judges  within  their  terri- 
tories, and  with  the  various  severe  contingent  rights,  technically  called 
casualties,  attached  to  the  right  of  superiority,  may  sufficiently  account 
for  its  deep-rooted  influence.  Our  country  during  the  period  in  question 
was  the  scene  of  much  warfare  and  intestine  commotion ;  and  the  feudal 
system  was  emphatically  a  military  organisation.  The  lands  in  general 
were  held  for  military  service ;  the  Crown  vassals  were  bound  to  the 
Sovereign,  and  when  he  was  at  war  were  under  direct  obligation,  by 
the  terms  of  their  charters,  to  follow  him  with  their  dependants  to  the 
field.  In  like  manner,  when  the  Crown  vassals  were  at  feud  with  one 
another,  their  sub-vassals  were  bound  by  a  similar  obligation  to  accom- 
pany them ;  and  so,  without  any  standing  army,  there  was  embodied  in 
the  system  of  feudal  tenures  a  force,  after  the  fashion  of  the  times,  at 
command  for  the  king's  wars,  public  commotions  in  the  country,  or  frays 
or  foUowings,  as  comparatively  recent  charters  speak  of.  On  the  other 
hand,  the  vassals  were  entitled  to  protection  from  their  superiors. 

I  have  spoken  of  the  obligations  due  by  vassals  to  their  superiors, 
and  of  these  a  lively  picture  is  presented  in  the  following  stipulation 
contained  in  a  charter  granted  in  1631,  by  the  great  Marquis,  then  the 
Earl,  of  Montrose.  The  vassal  is  '  to  ryde  with  the  Earl  in  reasonable 
'  good  equipage  as  a  gentleman  three  several  times  ilk  year,  to  attend  his 
'  bidship  at  ilk  time  for  the  space  of  48  hours,  and  also  to  ryde  with 


4  LECTURES  ON  CONVEYANCIXO. 

*  the  Earl  at  all  other  occasions  when  required  to  such  parts  about  the 

*  place  of  Mugdock  (the  old  seat  of  the  family),  as  they  may  come  home 
'  at  night  to  their  own  houses  and  no  further.'  'And  sickUke  to  attend 
'  the  Earl  in  time  of  the  king's  warrs,  and  of  trouble  and  insurrection  in 

*  the  country,  and  at  frays  and  followings,  and  also  to  ryde  with  my  Lord 
'  for  help  and  defence  of  his  Lordship,  and  his  Mends,  their  honour,  lyfe, 
'  laud,  goods,  and  gear/  I  noticed  the  severe  nature  of  the  casualties  or 
contingent  rights  attached  to  superiorities ;  one  of  these  was  the  casualty 
of  marriage,  which  Professor  Menzies  in  his  Lectures  most  aptly  describes 
as  '  an  exaction  singularly  characteristic  of  the  feudal  age  and  manners ;' 
explaining  that  the  superior  had  the  privilege  of  choosing  and  offering  a 
wife  to  his  vassal,  who,  if  he  declined,  was  subjected  to  a  heavier  casualty. 
The  Professor  mentions  that  the  Earl  of  Warwick,  in  the  reign  of  Charles  L, 
exercised  his  power  as  superior  so  as  to  extort  from  a  lady  vassal  a  fine 
of  £10,000  for  liberty  to  marry  a  husband  in  every  way  suitabla  The 
manner  of  proceeding  in  Scotland  with  a  view  to  turn  this  casualty 
to  good  account,  I  find  very  plainly  told  in  an  instrument  dated  14th 
November  1614,  taken  by  the  party  in  right  of  the  casualty,  and  who 
was  a  nobleman,  for  himself  and  as  acting  for  his  own  daughter,  upon 
his  offering  his  daughter  to  the  vassal,  who  was  also  a  nobleman,  in 
marriage.  The  instrument  recites  that  the  vassal  was  required  to 
compear  personally  within  the  requisitionist's  mansion,  with  such  of  his 
friends  as  he  pleased,  upon  the  18th  day  of  November  then  current — 
that  is,  within  four  days — to  see  and  confer  with  the  lady  and  her  father 
anent  the  marriage,  and  to  treat  anent  all  things  necessary  to  be  done 
before  the  solemnisation  thereof ;  but,  that  there  might  be  no  mistake 
or  delay,  the  vassal  was  further  required  to  compear  personally  in  the 
lady's  parish  kirk,  one  month  after  the  previous  meeting,  viz.,  upon  the 
18th  December  then  next — being  a  Sunday — before  noon,  and  there  to 
solemnise  and  complete  the  bond  of  matrimony  with  the  said  lady  in 
face  of  Holy  Kirk. 

In  the  same  category  with  this  we  may  place  those  curious  contracts 
for  marriage  alliances  between  great  families,  which  were  not  rare.  I 
find  an  indenture,  dated  in  1519,  between  two  noble  earls,  who  agreed 
that  the  apparent  heir  of  the  one  should  marry  the  eldest  daughter  of 
the  other,  fsdling  her,  the  next  eldest,  and  so  forth,  so  long  as  the  one 
should  have  a  son,  being  heir,  and  the  other  a  daughter.  In  another  deed, 
executed  in  1575,  and  which  is  called  a  Contract  of  Marriage,  I  find  the 
parents  with  the  children  all  parties, — ^the  gentleman  engaging  to  marry 
the  lady,  whom  failing  one  sister,  whom  failing  another, — and  she  to  take 
him,  whom  failing  one  brother,  whom  failing  another.  And,  in  1501, 1 
find  an  obligation  going  so  far  as  to  engage  for  the  intermarriage  as  long 
as  the  one  party  has  a  son  and  the  other  a  daughter.  In  this  case  the 
principsds  were  not  parties,  which  the  deed  explains ;  for  it  stipulates 
that  the  '  bairns '  shall  complete  the  marriage  as  soon  as  they  attain,  the 
son  fourteen,  the  daughter  twelve  years  of  age. 
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The  other  side  of  the  feudal  relation — that  is,  the  obligation  of  the 
superior  to  his  vassal — was  to  aflFoid  protection,  which  was  matter  of 
course  when  there  was  a  vassalage.  But  the  value  of  the  claim  to  pro- 
tection was  obviously  of  great  importance,  which  is  illustrated  by  docu- 
ments called  bonds  of  manrent,  the  very  name  of  which  is  expressive. 
By  these,  in  consideration  of  the  protection  to  be  afforded,  the  parties 
engaged  that  they  and  their  Mends  and  servants  should  ride  and  go  with 
their  selected  patron  in  peace  and  war  when  required,  and  should  serve 
him  against  all  other  parties,  allegiance  to  the  Crown  only  excepted. 

The  law  gradually  came  to  do  what  the  superior  or  patron  had  done ; 
but  the  protection  afforded  by  the  law  was  imperfect  until  a  comparatively 
late  period,  as  I  have  found  receipts,  dated  only  about  100  years  ago, 
granted  by  a  Highland  chief,  McGregor  of  Glengyle,  at  the  head  of  Loch 
Katrine,  to  a  laird  whose  lands  lay  between  Dumbarton  and  Glasgow, 
undisguisedly  for  black-mail,  that  is,  the  tax  paid  in  money  for  immunity 
from  robbery  or  lifting  of  cattle.  The  receipts  were  in  form  just  as 
those  for  any  legal  tax. 

We  have  seen  a  nobleman  in  1614  endeavouring  to  make  the 
casualty  of  marriage  find  a  husband  or  a  portion  for  his  daughter ;  and 
about  the  same  time,  in  1599, 1  find  a  Benfrewshire  laird,  and  'of  that 
ilk,'  turning  his  vassalage  to  account  in  the  bringing  up  of  his  boys.  In 
feuing  out  lands,  he  bound  his  vassal,  if  required,  to  bring  up  for  him, 
and  each  of  his  successors,  one  boy  upon  the  vassal's  expenses,  in  food 
and  in  clothing,  from  the  time  of  the  bo/s  weaning  to  his  age  of  six 
years  complete.  Truly,  as  I^ofessor  Menzies  says,  in  his  most  able  and 
interesting  account  of  the  origin  and  history  of  the  feudal  system,  the 
system  in  its  full  detail  must  strikingly  have  displayed  practices  tending 
to  selfish  aggrandisement  on  the  one  hand,  and  physical  and  moral 
degradation  on  the  other. 

Looking,  then,  simply  to  the  state  of  the  country  and  the  habits  of 
the  people,  I  think  no  one  can  wonder  that  in  early  times  the  feudal 
system  had  such  influence,  and  was  so  long  preserved  in  unbroken 
rigour.  It  was,  indeed,  several  centuries  ago  modified,  and  has  by  suc- 
cessive steps  been  made  subservient  to  the  growing  progress  and  require- 
ments of  society,  without  which  it  would  have  been  intolerable.  And 
happily  the  state  of  manners  which  it  fostered  is  even  more  entirely 
matter  of  history  than  the  state  of  the  law.  But  the  modifications  of  the 
law  of  our  land  rights  have  not  touched  the  principles*  of  the  system. 
The  theoretical  and  technical  relation  of  superior  and  vassal  throughout 
Scotland  stands  at  this  day  in  identically  the  same  position  as  at  its 
maturity. 

The  first  great  element  of  security  in  our  system  of  deeds  is  exact 
precision  as  regards  the  mode  of  constituting  and  transmitting  a  feudal 
estate.  In  the  constitution  we  must  create  a  legal  estate,  or  holding 
which  had  no  existence  before, — the  granter  or  maker  being  the  superior, 
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the  receiver  or  holder  the  vassal  In  creating  it  we  must  specify  what 
the  vassal  is  to  hold — that  is,  the  estate, — how  it  is  to  be  held,  and  what 
duties  the  superior  is  to  be  entitled  to  claim  from  the  holder,  his  vassaL 
These,  in  the  ordinary  course  of  transactions,  will  be  an  illusory  duty 
when  the  real  consideration  is  a  price  paid  dovm,  or  a  substantial  feu- 
duty  when  the  annual  payment  forms  the  real  consideration  in  the 
transaction  between  the  buyer  and  seller.  In  transmitting,  we  must 
cany  forward  the  original  estate,  placing  the  new  proprietor  in  the  room 
and  stead  of  the  former  holder,  which  being  done,  the  constitution  or 
transmission,  whether  to  heirs  or  strangers,  is  complete. 

The  next  element  is  the  necessity  for  the  publication  of  land 
rights  in  the  national  records.  In  the  earlier  ages  of  the  system,  when 
a  grant  of  lands  took  place,  there  was  a  public  investiture  of  the  vassal 
by  the  superior,  in  presence  of  the  pares  curice, — ^being  the  previously 
existing  vassals  of  the  same  superior, — a  simple  and  natural  mode  of 
giving  publicity  to  the  transaction.  Such  a  ceremony,  accompanied 
with  possession,  we  can  readily  suppose  to  have  been  very  ample  as  a 
title  and  evidence,  in  an  age  when  such  transactions  were  rara  Still 
more  so  afterwards  when  followed  by  written  instruments  prepared  by 
pubUc  notaries,  beginning  in  usual  form  with  the  solemn  invocation  of 
the  Deity,  and  containing  the  record  of  the  grant  and  investiture.  But 
such  titles  came  to  be  distrusted,  and  frauds  were  practised  by  the 
granting  of  successive  rights  to  the  same  lands.  To  remedy  that  evil, 
and  enable  parties  to  know  with  whom  they  were  in  safety  to  deal,  the 
registration  of  titles  to  lands,  and  of  deeds  of  security  affecting  lands, 
was  appointed  by  an  Act  of  the  Scottish  Parliament  in  1617,  and  the 
system  of  registration  as  at  first  established,  though  it  has  undergone 
several  amendments  in  detail,  and  is  still  open  to  improvement,  speaks 
for  its  own  efficiency  in  the  fact  that  it  is  substantially  the  same  now 
as  on  its  institution.  Under  that  system  a  transfer  constituted  by 
deeds  in  due  form  is,  after  registration,  complete  against  all  subsequent 
acts  and  deeds,  and  remains  defeasible  by  the  act  and  deed  of  the 
former  proprietor  until  registration.  In  like  manner,  securities  con- 
stituted in  due  form  of  deed  are  complete  as  real  and  preferable  rights, 
according  to  the  date  of  their  registration,  and  imtil  registration  they 
afford  no  more  than  personal  claims.  Begistration  is  the  test  of  pre- 
ferenca  The  records  thus  established,  therefore,  enable  every  one  to 
know  with  certainty  with  whom  he  is  safe  to  transact  in  the  purchase  of 
lands,  or  in  making  loans  on  landed  security ;  and  generally,  it  may  be 
said  that  these  records  afford  data  for  ascertaining  the  state  of  the  rights 
to  all  the  lands  in  the  kingdom,  and  the  extent  and  nature  of  every 
burden  or  encumbrance  on  each  separate  right  in  the  land.  No  latent 
right  not  appearing  on  the  records  can  affect  a  purchaser  or  heritable 
creditor ;  and  thus  the  public  are  fully  protected,  for  parties  whose  title 
or  security  is  not  on  the  record  cannot  object  to  the  title  of  a  purchaser 
or  lender.    The  non-registration  of  their  title  throws  them  out  of  court 
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These  two  elements — ^precision  as  to  the  system  of  deeds,  and  publi- 
cation by  means  of  the  record — may  at  first  sight  appear  all  that  we 
require  for  security.    But  it  would  be  intolerably  burdensome,  and  would 
open  the  door  to  many  dangers,  were  it  necessary,  in  support  of  the  right 
to  lands,  always  to  trace  back  the  titles  to  their  beginning  in  a  grant 
from  the  Crown.    Writings  are  not  imperishable,  and  through  accident 
or  carelessness,  or  other  causes,  they  are  frequently  lost  or  destroyed. 
Our  ancestors  therefore  fixed  a  period,  beyond  which  (uninterrupted 
possession  having  been  in  the  meantime  enjoyed)  it  should  not  be 
necessary  to  go  back  in  order  to  instruct  an  exclusive  title  to  lands. 
This  was  done  in  the  same  Parliament  which  effectively  introduced  the 
Scotch  system  of  registration — a  Parliament  to  whose  intelligent  and 
prudent  acts  this  country  may  well  look  back  with  gratitude  and 
admiration.     The  period  fixed  for  prescription  was  forty  years.     If, 
therefore,  we  can  exhibit  a  title,  or  series  of  titles,  constituted  by  deeds, 
conect  in  form,  and  founded  on  a  sasine  duly  recorded,  and  on  which 
there  has  been  uninterrupted  possession  for  the  period  of  forty  years, 
we  have  an  exclusive  right    No  matter  whether  any,  or  what,  defects 
may  have  existed  prior  to  the  forty  years  of  such  possession — the 
Statute  of  prescription  absolutely  stops  all  inquiry  on  that  point,  and  so 
gives  practical  and  complete  efficacy  to  the  system  of  deeds  and  records, 
and  perfects  the  security  of  title  thereby  afforded. 

And  here  I  may  observe,  that  the  establishment  of  our  registers  for 
publication  is  a  distinguishing  feature  of  our  national  system,  and  so 
valuable  and  necessary,  that,  did  we  not  see  the  want  of  similar  records 
in  England,  and  the  difficulties  interposed  in  the  way  of  establishing  an 
efScient  system  of  records  in  that  country,  we  should  hardly  be  prepared 
to  give  our  ancestors  that  credit  for  sagacity  and  firmness  to  which  the 
institution  of  these  records  eminently  entitles  them.  It  is  a  remark- 
able and  very  interesting  fact,  that  in  England,  in  1617,  the  same  year 
in  which  our  system  of  records  for  publication  was  effectively  intro- 
duced, an  attempt  was  made,  under  Letters-patent  which  passed  the 
Great  Seal,  Sir  Francis  Bacon  being  then  Lord  Keeper,  to  initiate,  at 
least  partially,  a  similar  system.  The  patent  teUs  how  valuable  such 
a  system  is,  where  it  recites  that  the  Multiplicity  of  searches  in  various 
courts,  offices,  and  places  within  the  realm  of  England  necessary  to  find 
out  the  charges  and  encumbrances  prejudicial  to  purchasers  of  lands, 
or  to  creditors,  had  become  so  intricate  and  uncertain  as  to  create  great 
charge,  trouble,  and  insecurity;  and  its  object  appears  to  have  been 
the  establishment,  in  the  metropolis,  of  a  central  register  where  all 
necessary  information  as  to  such  matters  might  be  obtained.  And  the 
document  is  of  importance  as  showing  that,  so  early  as  the  reign  of 
James  I  of  England,  the  want  of  a  general  register  for  the  convenience 
of  search  was  severely  felt.  There  had  been  previous  Registration  Acts 
in  &igland,  in  1535  and  1562,  but  their  operation  was  very  limited. 
Having  regard  to  what  is  expressed  in  the  patent,  we  might  naturally 
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have  expected  Uiat,  in  a  coontiy  like  England,  the  want  so  mnch  felt 
in  Bacon's  time  would  long  ere  now  have  been  completely  satisfied ; 
but  it  is  not  so.  The  establishment  of  a  general  roister  in  England, — 
though  many  times  recommended  by  Committees  of  Parliament,  and  by 
the  wisest  and  best  lawyers  of  that  great  country,  and  though  defective 
registers  are  described,  in  an  Act  passed  in  1707  for  the  East  Biding  of 
Yorkshire,  as  leading  to  frauds,  and  causing  whole  families  to  be  utterly 
ruined, — ^has  not  yet  taken  place ;  and  the  beneficial  effects  of  our  own 
system  cannot  be  better  illustrated  than  by  contrasting  it  with  that 
still  pressing  upon  our  countrymen  in  England,  as  shown  in  the 
following  passage,  which  I  quote  from  the  first  Beport  of  the  Boyal 
Commissioners  on  Begistration  and  Conveyancing,  presented  to  Her 
Majesty  on  Ist  July  1850. 

Beferring  to  the  positive  expenses  which  attach  themselves  to  the 
conveyance  of  land,  the  Beport  says, — 'The  purchaser  has  to  guard 
'  against  the  suppression  of  deeds,  he  has  (among  other  things)  to  assure 
'  himself  that  the  vendor  has  concealed  no  settlement  and  suppressed  no 

*  will,  that  he  has  not  charged  the  estate  which  he  offers  as  unencum- 

*  bered,  and  that  no  power  has  been  executed  to  defeat  or  lessen  his 
'  apparent  interest.  The  fact  that  such  suppressions  are  rare  (if,  indeed, 
'  it  be  a  fact  that  they  are  rare)  does  not  relieve  him  from  the  necessity 

*  of  inquiry.    Hence  an  elaborate  investigation  into  the  title,  inquiries 

*  into  innumerable  points,  and  searches  in  various  places '  (in  the  words 
of  the  Boyal  Commission  on  which  the  Beport  followed)  'manifold, 
'  intricate,  chargeable,  tedious,  and  uncertain.  The  expense  of  all  this 
'  is  very  great  and  burdensome.'  After  referring  to  other  evils  attendant 
on  the  existing  system,  the  Commissioners  say, '  We  are  of  opinion  that 

*  these  evils  may  be  lessened  by  the  establishment  of  a  General  Begister.' 
The  Commissioners  then  state,  with  great  truth,  that '  those  expedients 
'  which  may  afford  to  purchasers  or  lenders  protection  against  fraud  will 

*  secure  a  great  and  direct  benefit  to  landowners  by  the  increased  value 
'  of  their  possessions.' 

These  are  sound  views,  and  it  is  only  to  be  regretted  that  hitherto 
England  is  without  that  great  safeguard  of  heritable  rights,  a  national 
roister.  I  may  here  adc^  that  the  same  Beport  shows  the  want  in 
England  of  any  effective  plan  for  making  title-deeds  which  are  common 
to  more  than  one  property  available  to  alL  The  consequence  is,  as  the 
Beport  says,  that  lands  are  sometimes  made  unmarketable.  Our 
arrangements  on  that  point  (for  we  have  exactly  the  same  thing  to 
provide  for)  are  coeval  with  our  Courts  of  Justice,  and  perfectly  effective 
and  satisfactory.  But  practically,  as  I  have  alreculy  stated,  security  is 
largely  dependent  on  simplicity,  of  which  distinctness  and  facility  of 
adaptation  may  be  regarded  as  necessary  elements  or  consequences. 

In  the  constitution  or  transmission  of  land  rights,  according  to  the 

law  of  Scotland,  a  written  title  is  indispensable.    The  right  to  the  lands 

*  is  constituted  or  acquired  by  a  Charter  when  an  original  feudal  estate  is 
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created,  and  by   a  Disposition  when  such  estate  is  transferred.    The 
ownership  is  instructed  in  either  case  by  an  instrument  of  sasina 
Hie  ordinaTy  deed   of  constitution  of  a  grant  of  land  is  brief  and 
simple.    It  contains  a  description  of  the  parties ;  specifies  the  cause  of 
granting,  and  subject  granted ;  the  term  of  the  new  proprietor's  entry  to 
possession ;  the  manner  in  which  he  is  feudally  to  hold ;  and  the  obliga- 
tions or  duties  he  is  to  perform  as  the  vassal ;  his  right  to  the  rents  and 
title-deeds;  his  liability  to  pay  the  future  public  burdens,  and  the 
seDer's  to  i>ay  the  past ;  the  seller's  warrandice  or  obligation  to  make 
good  the  loss  of  the  new  proprietor  if  the  subject  is  taken  from  him ; 
the  consent  to  registration  for  preservation  and  execution ;  the  warrant 
for  delivery  of  sasine,  and  clause  of  attestation ;  all  expressed  with  the 
utmost  brevity  and  (with  reference  to  their  statutory  meaning)  per- 
spicuity.    The  object  of  the  instrument  of  sasine  is  officially  to  instruct 
the  delivery  of  sasine  or  possession  to  the  vassal  or  purchaser ;  and  the 
instrument  being  recorded,  as  already  explained,  the  right  of  property 
is  complete.     On  the  transfer  of  lands  the  proprietor  grants  a  disposition 
\rhich  deals  with  a  feudal  estate  already  created ;  and  the  chief  differ- 
ences between  it  and  the  charter  are  in  the  clause  stating  the  manner 
of  the  feudal  holding,  and  that  the  disposition  contains  a  warrant  for  the 
resignation  or  surrender  of  the  lands  into  the  hands  of  the  superior,  with 
a  view  to  his  making  a  new  grant  in  favour  of  the  purchaser,  as  his 
vassal,  in  place  of  the  seller. 

The  holding  in  the  charter  is  of  and  under  the  seller  only.    In  the 
disposition  it  is,  alternatively,  from  and  in  place  of  the  seller,  of  and 
nnder  his  superior,  or  of  and  imder  the  seller  himself; — technically 
known  as  the  *a  me  vd  de  tm'  holding;  the  object  being  to  give 
the  purchaser  the  option  of  being  vassal  of  the  seller,  or  of  the  sellei^s 
superior,  which  has  a  very  important  practical  use.    The  introduction 
of  Qie  alternative  holding,  which  is  imported  into  the  purchaser's  sasine 
or  infeftment  following  on  the  disposition,  was  a  very  happy  piece  of 
ingenuity  in  Conveyancing.    It  had  its  origin  under  our  old  law,  by 
which  a  superior  was  not  bound  to  receive  or  enter  any  new  vassal, 
except  the  heir  of  the  last  vassal ;  and  a  purchaser,  until  he  was  entered 
with  tlie  superior,  had  no  security  against  the  seller.  The  alternative  hold- 
ing had  the  effect  of  giving  the  purchaser  immediate  security  as  against 
the  seller,  and  the  right  of  entry  with  his  superior,  as  soon  as  that  could 
he  obtained  ;  and  the  clause  as  still  in  use  has  similar  objects  in  refer- 
^08  to  our  present  system,  though  from  a  different  cause. 

The  disposition,  then,  is  substantially  the  same  as  the  charter,  except 
in  the  clause  of  feudal  holding.  The  deed  being  granted  in  the  above 
terms,  the  new  proprietor  obtains  charter  from  the  superior,  and  sasine, 
whereupon  he  is  placed  completely  in  the  right  of  the  seller ;  but  I  need 
not  here  go  into  any  detail  regarding  these  formal  deeds. 

In  practice  there  are  other  deeds  of  various  names  made  use  of  in 
fte  creation  and  transfer  of  feudal  estates,  some  of  which,  from  special 


10  LECTURES  ON  CONVEYANCING. 

circumstances,  are  more  or  less  complicated  in  their  forms.  But  the 
writs  above  detailed  exhibit  the  principles  of  the  system ;  and  the  whole 
are  essentially  firee  of  mystery,  and  easy  to  be  understood  and  made  use 
of  in  practice. 

The  forms  applicable  to  properties  situated  within  Royal  Burghs  haye 
some  peculiarities  of  detail ;  the  Crown  only  being  superior,  and  subinfeu* 
dation  being  prohibited.  But  the  same  precision  of  form,  the  same  rules 
as  to  registration  of  titles  and  deeds  of  security,  and  the  same  law  of  pre- 
scription, are  in  force  in  regard  to  burgage  as  to  feudal  property.  These 
properties  are  seldom  largely  held  by  any  individual  owner,  otherwise 
the  want  of  the  power  of  subinfeudation  would  be  a  serious  inconvenience. 

Before  leaving  the  forms  of  conveyances  of  land  as  established  in 
Scotland,  it  may  perhaps  be  interesting  to  read  the  terms  of  a  similar 
conveyance  framed  in  a  district  near  Madras,  and  to  observe  that  these 
are  substantially  of  the  same  import  as  ours,  divested  on  the  one  hand 
of  feudal  forms,  and  invested  on  the  other  with  a  decidedly  Eastern 
costume.  The  deed  is  a  bill  of  sale  of  land  in  the  Tamul  language,  and 
I  give  you  the  translation  by  Forbes  in  his  OrterUai  Memoirs,  voL  ii 
p.  56.    It  is  as  follows  : — 

'  Be  it  propitious, 

'On  this  fortunate  day,  Monday  the  16th  of  the  month  Ahvany,  of 
'  the  year  (of  the  Cycle)  Kahlyuktee,  in  the  year  of  Salinaham  1720, 

*  and  of  the  Cali  Tug  4899,  being  the  third  day  of  the  crescent  moon, 

*  under  the  auspicious  conjunction  and  happy  influence  of  the  constella- 
'  tions  Ashanattee  and  Magarum — Kistna  Sawmey  Pilla  of  Cunnatoor, 

*  the  son  of  Yencatachelum  Pilla,  for  himself  and  his  house,  executes 

*  this  deed  of  sale  of  land  to  Cumana  Sawmey  Pilla.  That  is  to  say,  of 
'  the  twenty-eight  established  shares  of  Cunnatoor,  I  have  made  a  full 
'  and  complete  sale  to  you  of  my  own  two  shares  therein  for  one  hundred 
'  chuckrums ;  and  you  having  paid,  and  I  having  received,  the  said  one 
'  hundred  chuckrums  for  the  said  two  shares ;  therefore  possess  the  Nunja 

*  Punja  (wet  and  dry  lands),  trees,  groves,  gardens,  hillocks,  water,  wood, 
'  stone,  and  treasures,  the  well  that  points  beneath,  the  tree  that  points 
'  above,  together  with  all  property  belonging  in  common  thereto  within 

*  its  four  boundaries.    Your  children  from  generation  to  generation  are 

*  free  to  bestow,  or  exchange,  or  to  dispose  of  it  at  their  pleasure.    Pos- 

*  sess  and  enjoy  it  as  long  as  the  sun  and  the  moon,  the  earth,  and  its 

*  plants  and  flowers,  the  mountains,  and  the  river  Cauvery,  exist.    And 

*  all  prosperity  attend  you.  This  is  subscribed  by  me,  Klistna  Sawmey 
'  Pilla,  with  my  full  consent  to  Cumana  Sawmey  Pilla,  This  deed  is 
'  written  by  Mootoo  Sawmey.    The  village  Conicopoly.' 

(Signed)         Kistna  Sawmey. 
Witnesses — Arnachelum. 

SUNKALINGUBt 
SUUMMOGUM. 
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The  deeds  connected  with  the  large  department  of  heritable  or  real 
securities  ought  here  to  be  shortly  noticed.  Formerly,  these  were  con- 
structed on  the  same  strictly  feudal  principles  as  absolute  land  rights, 
but  looking  to  their  objects  it  was  cleariy  unnecessary  that  they  should 
have  been  so ;  and  by  recent  Statutes  they  have  been  relieved  of  all 
feudal  forms,  and  made  much  simpler  and  more  effective.  They  have  in 
£ftct  been  adapted  to  their  peculiar  purposes.  The  deed  of  constitution 
of  a  security  acknowledges  a  sum  of  money  borrowed  or  due,  and  con- 
tains an  obligation  for  payment  at  a  particular  time  and  place,  with  in- 
terest till  paid,  and  penalty  in  case  of  failure  in  payment — a  disposition 
of  lands  in  security — ^power  to  the  debtor  to  redeem  his  lands  on  pay- 
ment of  the  debt — ^power  to  the  creditor,  if  necessary,  to  enter  to  pos- 
session, and  levy  the  rents  of  the  subject  of  his  security — ^power,  after 
notice,  to  realise  the  subject  of  security  by  sale,  with  provisions  for  giving 
the  purchaser  an  indefeasible  title, — and  these  all  in  nearly  as  few  words 
as  I  have  used  in  enumerating  them.  This  deed  being  recorded  in  the 
B^gister  of  Sasines  for  publication,  the  right  and  security  of  the  creditor 
is  complete  in  preference  to  all  subsequent  acts  and  deeda  The  modes 
of  transmission  of  securities  to  heirs  or  others  are  essentially  simple ; 
and  the  deeds  of  extinction  are  not  less  so,  but  with  the  terms  of  these 
I  need  not  here  trouble  you.  As  a  general  rule,  the  deeds  all  enter  the 
Begister  of  Sasines  for  publication. 

In  r^ard  to  the  important  branch  of  leasehold  rights,  I  shall  only 
notice  that,  from  the  early  period  of  1449,  tenants  in  possession  held 
lights  indefeasible  at  the  instance  of  the  granter,  or  his  heirs,  or  of  new 
proprietors.  This  quality  of  their  rights  is  founded  on  express  Statute, 
which  marks  not  only  the  practical  sagacity  and  }>olicy,  but  the  essential 
equity,  of  the  views  of  the  legislators  of  that  early  period.  It  would  have 
been  still  better  if  the  Act  had  protected  tenants  in  the  case  of  forfeiture 
of  the  landlord's  right  to  his  superior,  but  that  omission  does  not  occasion 
much  anxiety  in  practice  at  the  present  day. 

The  next  point  in  connection  with  the  Scottish  system  of  land  rights 
is  the  facility  of  its  adaptation  to  circumstances. 

Originating  in  times  when  superiors  required  military  service,  and 
vassals  protection,  the  system  has  had  incorporated  with  it  such  changes 
as  from  lapse  of  time,  or  other  causes,  have  become  necessary,  and  has 
adjusted  itself,  and  is  now  adapted  to  the  requirements  of  the  day  with- 
out the  subversion  of  any  principle.  In  proof  of  the  incorporation  of 
needful  changes,  I  point  to  the  Acts  of  Parliament  passed  from  time  to 
time  for  introducing  amendments  and  accommodating  the  system  to  the 
state  of  the  times, — I  mean  the  Act  of  1469,  giving  creditors,  apprisers, 
or  judicial  purchasers,  the  right  of  entry  with  the  superiors  of  the 
lands  apprised,  an  Act  which  was  indirectly  rendered  available  to  volun- 
tary purchasers ;  the  subsequent  Acts  of  1672,  1681,  and  1690,  giving 
similar  privileges  to  creditors  holding  decreets  of  adjudication,  the  most 
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ordinaiy  fonn  of  judicial  disposition  now  in  use,  and  purchasers  at 
judicial  sales ;  the  Act  of  1747  extending  these  privileges  to  all  parties 
holding  voluntary  dispositions  with  procuratories  of  resignation;  and, 
above  all,  the  Conveyancing  Acts  passed  in  1845, 1847,  and  1854.  The 
Acts  of  1845  were  of  great  practical  value ;  one  of  them  putting  an  end 
to  the  custom,  which  ought  not  so  long  to  have  co-existed  with  our 
records,  of  proceeding  to  the  lands  in  order  to  give  sasine  thereof  by 
delivery  of  earth  and  stone,  or  other  ac6ustomed  symbols  of  infeftment 
Those  of  1847  were  replete  with  amendments  in  eveiy  department ;  and 
that  of  1854  carried  out  m^ore  extensively  in  detail  the  operation  of  those 
previously  passed.  To  understand  the  occasion  for  some  of  the  provisions 
in  the  Acts  of  1847,  it  is  necessary  to  recollect  that  the  Scottish  repre- 
sentative system,  as  in  force  prior  to  the  year  1832,  favoured  the  creation 
of  nominal  estates  of  superiority  holding  of  the  Crown,  but  having  no 
beneficial  interest  attached  (except  the  right  of  voting  in  the  election  of 
members  of  Parliament).  That  privilege  having  been  abrogated  in  1832, 
the  superiorities  became  in  some  cases  of  bo  little  value  that  the  pro- 
prietors would  not  incur  the  expense  of  making  up  titles  to  them.  The 
vassals,  however,  could  obtain  titles  only  through  their  superiors,  and, 
though  the  old  law  did  afford  a  remedy,  it  was  cumbrous  and  uncertain. 
Titles  were  thus  to  a  certain  extent  running  into  confusion,  and  risk  of 
injury  was  arising.  In  these  circumstances,  the  Acts  of  1847,  framed 
by  Lord  Butherfard,  who  was  at  the  same  time  a  most  profound  lawyer, 
and  one  of  the  greatest  masters  in  Conveyancing  in  modem  times, 
gave  both  an  easy  method  of  dealing  with  the  superior's  title,  reserving 
to  the  owner  the  full  value  of  his  interest,  and  in  all  cases  the  means  of 
making  a  safe  and  practicable  title,  generally  without  recourse  to  the 
superior. 

Numerous  other  amendments  were  engrafted  on  our  system  by  these 
Acts,  including  the  substitution  of  the  English  for  the  Latin  language  in 
Crown  charters — a  change  which  Cromwell  had  introduced  200  years 
before,  but  which  was  departed  from  on  the  Bestoration  of  King  Charles ; 
and  those  who  had  experienced  the  deficiencies  of  the  former  state  of 
things  will  appreciate  with  me  the  extent  of  the  relief  which  was  wrought 
by  these  amendments.  For  real  improvements  are  welcome  to  no  one 
more  than  the  Conveyancer.  Forms,  if  useless,  are  only  a  source  of 
error ;  needless  multiplicity  of  writings  an  increase  of  labour  and  waste 
of  precious  tima  And,  with  reference  to  the  actual  adaptation  of  the 
system  to  existing  requirements,  if  we  look  to  the  absolute  transfer  of  an 
estate,  we  find  our  forms  perfectly  suitabla  The  object  there  is  to  put 
the  new  proprietor  in  the  room  and  place  of  the  former  owner,  which  is 
done  by  the  disposition  from  the  latter,  which  I  have  already  explained, 
with  the  charter  and  sasine  thereon. 

But  the  power  of  adaptation  is  more  strikingly  exhibited  when  we 
turn  to  the  very  numerous  class  of  transfers  arising  particularly  in  towns 
or  populous  districts.    In  these  cases  the  object  of  the  seller  is,  not  to 
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part  with  his  property,  hut  to  improve  his  income ;  of  the  huyer,  to 
obtain  the  site  for  a  dwelling-house,  or  other  building ;  and  it  suits  a 
large  class  of  buyers  to  pay  the  price  in  an  annual,  in  place  of  a  prin- 
cipal, sum.  They  have  to  build  and  carry  on  business  at  the  same 
time,  and  they  want  all  their  capital  for  these  purposes.  The  trans- 
action is  arranged  so  as  to  meet  the  views  of  both  parties, — by  charter 
of  the  lands  to  be  holden  of  the  seller,  as  superior,  for  payment  of  the 
agreed-on  yearly  sum  as  feu- duty.  I  have  already  explained  the  general 
terms  of  the  charter,  and  have  shown  that  the  purchaser  can  thereby 
obtain  complete  security  of  title ;  and  the  security  of  the  seller,  as  the 
superior,  for  his  reserved  annual  payment,  is  so  perfect,  that  no  omission 
or  act  of  commission  on  the  part  of  the  piirchaser  can  deprive  him  of  it. 
In  such  cases,  also,  we  often  meet  with  a  variety  of  reservations  and  con- 
ditions, many  of  them  intended  for  the  mutual  benefit  of  buyer  or  seller, 
and  the  feudal  system  is  peculiarly  favourable  to  the  constitution  and 
protection  of  thesa  The  title,  moreover,  of  the  seller,  or  superior,  though 
embracing  hundreds  of  similar  rights,  is  capable  of  transference  by  a  deed 
as  simple  as  before  a  single  feu-right  was  granted,  or  a  single  reservation 
or  condition  created  And  the  system  is  in  full  exercise  at  this  moment. 
A  great  proportion  of  our  largest  towns  is  built  on  grounds  acquired  in 
the  above  manner,  and  it  is  essential  to  the  development  of  many  valu- 
able properties  that  the  consideration  upon  a  sale  shall  in  whole  or  in 
part  consist  of  an  annual  payment. 

The  alternatives  we  have  heretofore  had  within  reach  have  been  a  con- 
veyance subject  to  a  rent-charge,  commonly  known  as  a  ground-annual, 
and  a  leasehold  right.  But  the  inferiority  of  the  former  is  well  known, 
and  is  best  illustrated  in  this,  that,  in  practice,  no  parties  contracting 
will  secure  an  annual  payment  by  rent-charge  when  it  is  in  their  option 
to  deal  by  feu-duty  and  feu-right.  And  leases  under  our  former  law 
were  still  less  resorted  to  in  such  circumstances.  They  were  exposed, 
however,  to  great  disadvantage  in  the  non-existence  of  any  provision  for 
their  being  efiectively  transmitted,  or  charged  with  debt,  as  feudal  estates 
were,  by  means  of  registered  titles  or  deeds  of  security,  and  that  great 
deficiency  having  been  supplied  by  the  Act  20  &  21  Vict.  cap.  26,  in 
the  case  of  leases  of  small  possessions,  and  for  not  less  than  thirty-one 
years*  endurance,  we  shall  now  have  an  opportunity  of  seeing  whether 
those  who  deal  in  such  subjects  have  really  a  preference  for  the  feudal 
title  or  not  Hitherto,  however,  the  power  of  subinfeudation — of  consti*- 
tuting  the  relation  of  superior  and  vassal, — in  other  words,  the  distin- 
guishing feature  of  the  feudal  system,  is  that  which  practically  has  made 
our  land  rights  in  the  most  numerous  class  of  cases  subservient  to  the 
wants  of  the  general  publia 

I  have  now  endeavoured  to  give  a  general  view  of  the  position  and 
duties  of  the  C!onveyancer,  and  of  the  system  with  which  he  has  to  deal 
And  I  trust  that,  without  putti^g  the  claims  of  this  Professorship  too 
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high,  I  have  shown  the  essential  importance  of  its  object  in  connection 
with  the  business  of  life  and  the  wants  of  society.  But  the  great  point 
I  have  had  in  view  is  to  show  that  our  system  not  only  affords  the  in* 
valuable  advantage  of  complete  security,  but  is  also  in  a  remarkable 
d^ree  possessed  of  practical  flexibility,  admitting  of  easy  adaptation  to 
the  ever-varying  circumstances  of  our  great  national  community. 

Perhaps,  before  closing,  I  ought  to  remark  that  various  proposals  have 
been  made,  of  late  years,  for  amending,  or  I  might  rather  say  abrogating, 
the  whole  system  of  Scottish  Conveyancing  as  founded  on  feudal  princi- 
ples. This  is  neither  the  place  nor  the  occasion  for  the  discussion  of 
such  subjects.  If  they  shall  ever  be  brought  forward  in  a  tangible  form, 
the  existing  system  will,  I  doubt  not,  call  around  it  a  goodly  array  of 
defenders.  That  time  or  circumstances  will  call  for  changes  hereafter, 
as  has  been  the  case  heretofore,  is  matter  of  certainty,  and  none  will 
desire  them  more  than  the  Conveyancers,  for  they,  more  than  any  others, 
feel  the  inconvenience  of  a  defect  But  let  it  be  remembered  that  we 
have  not  to  inaugurate  anew  order  of  things,  nor  have  we  ever  found  the 
existing  system  inadequate  to  the  occasion.  Whether,  if  we  were  begin- 
ning of  new,  the  relations  of  superior  and  vassal,  originating  in  a  reality 
which  is  now  only  matter  of  history,  and  adapted  by  us  to  circumstances 
wholly  different,  would  be  introduced  as  a  mere  technicality,  is  not  the 
question.  The  system,  with  these  technical  relations,  has  been  handed 
down  to  us.  It  is  well  imderstood,  and  in  full  operation,  and  is  essen- 
tially a  national  institution.  And  as,  in  former  ages,  it  was  adapted  to 
troublous  times,  and  was  even  nourished  by  wars  and  commotions,  it  is 
now  no  less  adapted  to  the  peaceful  and  prosperous  state  which  we 
happily  enjoy.  In  the  reform  of  our  system,  we  have  always  been 
advancing,  and  have  never  yet  had  to  retrace  our  steps ;  and  I  can 
imagine  nothing  more  disastrous  and  humiliating  than  to  make  any 
material  change  which,  on  trial,  shall  prove  a  failure.  Let  us  therefore 
build  upon  the  safe  ground-work  of  the  tried  system,  and  incorporate 
ameliorations  when  they  are  called  for,  but  beware  of  changes,  however 
specious,  if  they  do  not  receive  the  cordial  and  general  approval  of  in- 
telligent and  practical  men. 


The  institution  of  the  Chair  of  Conveyancing  in  this  University  is 
directly  traceable  to  the  high  sense  of  the  importance  of  the  systematic 
teaching  of  that  science  entertained  by  the  enlightened  Society  of  Writers 
to  the  Signet 

The  study  of  Conveyancing  has  always  necessarily  occupied  much 
of  the  time  and  attention  of  the  members  of  the  legal  profession  in. 
Scotland;  and  its  interest  was  very  attractively  brought  under  their 
notice,  towards  the  close  of  last  century,  by  Mr.  Walter  Boss,  W.S,,  in. 
his  Lectv/res  on  the  History  and  Practice  of  the  Law  of  Scotland,  relaiivs 
to  Conveyancing  and  Legal  Diligence^ — a  work  of  great  ingenuity  and 
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Te^arch,  and  which,  at  the  same  time,  shows  the  importance,  especially  to 
Uioae  about  to  enter  on  the  l^al  profession,  of  prosecuting  the  study 
scientifically.  He  says, — '  It  is  a  trite  but  just  remark  that  the  value  and 
'  rank  of  every  art  and  science  is  in  proportion  to  the  mental  powers 
'  employed,  or  the  mental  pleasure  created,  by  it.'    Again, — '  There  was 

*  a  time,  it  is  said,  when  Conveyancers  and  formalists  in  Scotland 

*  possessed  a  degree  of  learning  and  information  in  which  they  acknow- 
'  ledged  no  superiors ;  when  styles  were  considered  as  the  foundation  of 
'  the  fabric  of  our  law.'  And  he  thus  explains  what  immediately  led  to 
the  preparation  of  his  Lectures : — '  Having  often,  in  the  midst  of  practice, 

*  amused  myself  by  tracing  the  origin,  the  principles,  and  the  progress 
'  of  particular  parts  of  our  forms,  I  insensibly  contracted  an  inclination 
'  to  the  study,  and  felt  a  wish  to  prosecute  it    I  reflected  that  other 

*  professions  were  f  urmshed  with  separate  instructors  in  all  their  branches, 
'  which  rendered  the  education  of  students  scientifically  complete ;  that 
'  tfie  practice  of  the  law  was  communicable  by  the  same  method  as  the 
'  Uieory  of  that  science ;  that  in  the  practice  of  law  all  the  forms  are  at 
'  hand,  ready  to  be  exhibited,  arranged,  and  combined  at  pleasure.    Thus, 
'  by  d^;rees,  I  was  led  to  think  that  I  could  not  employ  my  time  with 
'  more  advantage  to  my  profession,  or  more  pleasure  to  myself,  than  by 
'  dedicating  it  to  the  study  of  the  practical  part  of  the  law  of  Scotland, 
'  and  to  the  instruction  of  young  gentlemen,  destined  either  to  the  bar, 
'  the  writing-chamber,  or  other  branches  of  the  professioa'    Such  is  his 
aooount  of  the  origin  of  those  Lectures,  which  professional  men  never 
study  without  instruction,  and  which,  I  doubt  not,  gave  a  palpable 
impetus  to  the  feeling,  that  a  full  and  systematic  course  of  Lectures  on 
Conveyancing  was  a  professional  desideratum.    That  feeling,  however, 
bad  been  to  some  extent  previously  manifested.    Mr.  Eoss  says, '  Some 
'  gentlemen  of  distinguished  abilities  have  at  different  periods  determined 
'  to  dedicate  a  portion  of  their  time  to  lecturing  upon  the  several  branches 
*  of  their  business,  which  they  wished  to  impart  to  the  youth  under  their 
'  earcL*     An  able  lecturer  on  Conveyancing,  Mr.  Gkdloway  of  Glasgow, 
itotes  in  his  published  lectures,  that  he  was  possessed  of  one  of  the 
original  manuscript  catechisms  on  Conveyancing  used  in  Edinburgh 
aboat  a  century  and  a  half  ago.    But,  perhaps,  all  other  evidence  of  the 
occasion  felt  for  systematic  teaching  yields  to  that  which  was  exhibited 
\sj  one  of  the  leading  members  of  the  Society  of  Writers  to  the  Signet, 
-Hme  of  a  family  which  has  for  several  generations  given  leading  men  to 
fliat  Society — sitting  down  to  write  an  elaborate  work  on  Conveyancing, 
amply  for  the  instruction  of  his  own  son.     This  was  done  by  Mr.  John 
Itoaadl,  in  his  Treatise  on  the  Theory  of  Conveyancing,  which  he  gave  to 
tte  public  in  1781 ;  a  sound  and  excellent  work,  though  now  valuable 
duefly  in  historical  interest. 

What  has  just  been  said  is  enough  to  show  that  the  necessity  for 
Byitematic  teaching  was  deeply  felt ;  and  it  was  seen  to  be  inexpedient 
and  unsafe  to  leave  the  future  members  of  the  profession  to  depend  on  the 
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precarious  teaching  even  of  masters  armed  with  catechisms.  The  Society 
of  Writers  to  the  Signet,  wisely  judging  it  to  be  essential  that  special 
provision  should  be  made  for  the  instruction  of  the  members  of  iheir 
body  in  this  department  of  law  and  practice,  instituted  a  Lectureship  on 
Conveyancing  in  the  year  1793.^  The  objects  of  the  Society  in  tfiiking 
that  step  were  most  effectively  carried  out  by  my  predecessors,  whose 
great  ability  as  teachers  caused  the  value  of  this  Chair  to  be  widely 
appreciated. 

Mr.  Bobert  Bell,  the  first  Lecturer,  was  well  qualified  to  give  his  office 
a  high  reputation.  A  member  of  a  family  of  distinguished  men,  he  had 
proved  his  fitness  for  the  appointment  of  Lecturer  on  Conveyancing  by  his 
reports  of  the  Decisions  of  the  Court  of  Session  ;  the  character  of  which 
is  not  surpassed  by  the  best  reports  of  modem  times,  and  by  his  Lectures 
on  the  Attestation  of  Deeds,  which  exhibit  great  learning  and  research. 
But  his  appointment  did  not  put  a  stop  to  his  efforts  as  an  author.  He 
afterwards  made  valuable  contributions  to  our  legal  literature  in  his  Law 
Dictionary ;  his  work  on  the  Completion  of  the  Title  of  a  Purchaser  of 
lands ;  and  his  Treatises  on  Leases,  and  on  Deeds  in  general  These 
works,  having  been  well  planned,  have  been  ably  supplemented  in  various 
editions ;  and  they  are  now  daily  resorted  to,  as  well  for  instruction  as 
for  reference,  by  both  branches  of  the  legal  profession. 

Mr.  Bell's  successor  as  Lecturer,  and  the  first  Professor,  was  Mr.  Macvey 
Napier,  who  C€ane  to  hold  a  high  office  in  our  courts  of  law,  and  was 
also  of  great  authority  among  men  of  science  and  letters,  as  was  shown 
by  the  manner  in  which  he  fulfilled  the  duties  of  editor  of  the  Encydo^ 
pcedia  BrUannica^  and  by  his  being  selected  to  fill  the  very  responsible 
position  of  editor  of  a  far-famed  Literary  and  Critical  Beview, — and  that 
in  immediate  succession  to  one  who  had  given  the  Beview  a  European 
reputation — ^I  mean  the  late  Francis  Jeffrey.  But  it  is  with  Mr.  Napier's 
qualifications  for  this  Chair  that  we  have  here  chiefly  to  do, — and  of  these 
I  can  join  a  numerous  body  of  his  students  in  speaking  with  the  highest 
respect  and  gratitude. 

His  successor.  Professor  Menzies,  very  early  distinguished  himself 
in  this  University  as  a  man  of  high  education,  taking  rank  as  one  of 
the  very  foremost  in  a  literary  competition,  which  proved  that  classical 
attainments  of  the  highest  order  were  to  be  found  among  Scottish 
studenta    But  it  was  as  an  educationist  that  he  pre-eminently  shona 


^  It  is  not  a  little  carious  to  know  that 
the  inBtitution  of  a  Chair  of  Conveyancing 
had  been  strongly  nrged  upwards  of  a 
hundred  years  ago  by  certain  individuals 
in  the  legal  profession.  The  foundation  of 
the  Chair  was  then  successfully  resisted 
by  the  Society  of  Writers  to  the  Signet, 
on  the  ground  that  it  would  interfere  with 
the  duties  of  masters  in  the  teaching 
of  their  apprentices  in  chambers.  About 
forty  years  afterwards  the  Society  had 
become  more  enlightened  on  the  subject. 


and,  perhaps,  the  apprentices  of  a  former 
generation,  now  become  masters,  had  come 
to  think  that  they  would  have  been  bettor 
instructed  by  lectures  from  the  Chair, 
than  by  lectures  from  their  masters.  The 
Society  accordingly  endeavoured  to  have 
the  C^air  instituted  in  the  University, 
but  they  were  at  that  time  successfully 
resisted  by  the  Faculty  of  Advocates,  on 
the  ground  that  the  Chair  would  interfere 
with  that  of  Scots  Law,  and  was  not 
required. 
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OfiBcially  connected,  whilst  but  a  young  man,  with  a  great  Institution  for 
the  benefit  of  teachers  in  the  north  of  Scotland,  he  was  mainly  instru- 
mental in  promoting,  by  the  means  which  that  Institution  placed  at  the 
disposal  of  its  directors,  the  high  object  of  raising  the  standard  of  quali- 
fication in  the  teachers ;  and  he  was  able,  and  accustomed  himself,  to  test 
both  their  qualifications  and  the  results  of  their  teaching.     His  success 
as  a  teacher  of  Conveyancing  is  universally  known,  and  none  can  study 
his  published  Lectures  without  seeing  the  explanation  of  his  success ; 
without  seeing  in  him  the  philosophical  and  practical  teacher ;  without 
admiring  and  enjoying  the  high  tone  which  pervades  his  work ;  without 
a  dear  perception  that  he  who  was  so  early  withdrawn  from  a  field  of 
varied  nsefdlness  threw  into  his  daily  teaching  the  spirit  of  that  highest 
of  all  characters — a  Christian  gentleman.     But,  in  the  more  peculiarly 
|»ofessional  training  of  his  class,  there  was  a  marked  feature  of  incalcu- 
lable value,  which  his  published  Lectures  do  not  exhibit.     I  mean  the 
system  of  examination  by  written  questions,  given  out  in  the  class-room 
to  be  answered  there,  without  the  aid  of  book  or  note.    That  system  was, 
I  may  say,  introduced,  as  it  was  laboriously  worked  out,  by  Professor 
Menzies,  and  deserves  to  be  spoken  of  in  terms  of  unmixed  approval 
Bat  it  certainly  makes  no  little  addition  to  the  labour  and  to  the  anxieties 
of  t^e  Chair ;  and  all  honour  is  due  to  Professor  Menzies  for  having 
snnnounted  difficulties  of  a  veiy  serious  nature,  in  establishing  this 
system  of  examination,  and  for  giving  it  such  vitality  as  rendered  it 
impossible  for  his  successor  to  abandon  the  plan  of  the  written  examina- 
tions.    They  are  a  mainstay  in  promoting  the  general  usefulness  of  the 


I  haive  now  to  request  your  attention  to  a  few  remarks  on  the  manner 
and  spirit  in  which  you  ought  to  enter  on  the  rather  laborious  work  of 
this  class,  and  prepare  yourselves  to  fulfil  the  onerous  and  responsible 
duties  which  usually  devolve  upon  Conveyancers  in  this  country. 

Hie  first  professional  requisite  plainly  is,  an  extensive  and  accurate 
knowledge  of  the  Law  of  Scotland.  The  study  of  the  law  of  our  own 
eouitqr,  when  rightly  conducted,  will  always  be  found  elevating.  In 
Older  to  obtain  due  acquaintance  with  it,  we  must  carefully  study  the 
works  of  our  institutional  writers,  particularly  Stair's  and  Erskine's 
Lifltitates,  the  excellent  Commentaries  of  Professor  Bell,  and  the  Beports 
of  the  Decisions  of  our  Supreme  Courts.  As  far  as  this  requisite  is 
oncemed,  most  of  you,  I  doubt  not,  have  already  laid  a  good  foundation 
for  a  profitable  session  in  this  class ;  and  I  may  here  observe,  principally 
fbr  the  benefit  of  those  who  have  not  been  engaged  in  practical  Con- 
vefncing,  and  who,  consequently,  are  not  familiar  with  the  meaning  of 
those  law-terms  which  are  necessarily  employed  in  these  Lectures,  that 
the  law  Dictionary  before  referred  to,  as  admirably  remodelled  by  the 
late  Ifr.  William  Bell,  and  of  which  there  is  a  recent  edition,  is  likely 
to  be  found  nsef ol  in  the  way  of  explanation. 

TOL  L  B 
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In  reading  these  works  your  constant  aim  most  be  to  acquire  famili- 
arity with  principles.  You  ought  never  to  be  satisfied  until  you  have 
mastered  the  principle  on  which  every  position  is  founded,— on  which 
every  decision  proceeda  It  must  be  your  rule  to  search  for  principles, 
and  especially,  when  cases  bearing  some  resemblance  to  each  other  issue 
in  different  results,  to  sifb  and  contrast  the  facts,  until  you  have  seen 
where  the  distinction  of  principle  lies.  And  here  I  may  remark,  that 
the  students  of  the  present  day  have  great  advantages  over  those  of  a 
generation  back,  because  of  the  full  exposition  of  reasons  given  in  the 
reports  of  decisions  as  now  issued.  We  have,  indeed,  admirable  reports 
in  Mr.  Robert  Bell's  collection,  but  these  extend  only  over  the  years  1792 
to  1795.  We  have  for  some  time  also  had  Baron  Hume's  collection, 
extending  from  1781  to  1822.  These  are  full  of  instruction;  but  they 
are  only  a  selection.  In  a  large  class  of  the  reports  prior  to  1825,  we  see 
only  the  facts  of  the  case,  and  the  judgment,  without  the  reasons,  which 
we  are  left  to  discover  as  we  best  may.  In  the  more  modem  reports, 
however,  the  principles  are  fully  stated  and  discussed.  The  reports,  in 
fact,  often  contain  elaborate  and  philosophical  treatises  on  legal  subjects, 
than  which  nothing  can  be  more  instructive  to  the  student  of  law. 

Side  by  side  with  strictly  legal  knowledge,  the  Conveyancer  has  to 
make  himself  familiar  with  the  forms  of  deeds  and  instruments,  and  the 
particular  uses  of  the  several  clauses  or  constituent  parts  of  each.  Mr. 
Ross,  in  his  Lectures,  points  out  the  value  of  the  study  of  forms  to  all 
who  are  destined  to  the  profession  of  the  law ;  and  quotes  both  English 
and  Scotch  lawyers  of  the  highest  authority  as  inculcating  in  unqualified 
terms  the  study  of  the  forms  of  writs.  And  he  shows  that  the  study 
must  become  attractive  when  rightly  pursued.  On  this  pointy  I  may 
refer  also  to  Lord  Kames,  who  says  of  the  theory — what  is  not  less  appli- 
cable to  the  practice — that,  when  properly  treated,  '  in  place  of  a  dry, 
intricate,  and  crabbed  science,  it  becomes  an  entertaining  study.'  When 
it  is  not  of  the  latter  description,  the  fault,  I  apprehend,  is  in  the  person, 
and  the  spirit  in  which  he  proceeds — not  in  the  subject.  In  connection 
with  the  same  point,  let  me  here  request  your  attention  to  the  following 
emphatic  observations  of  Lord  Cockbum,  when  giving  his  opinion  in  the 
case  of  Leith}  Speaking  of  certain  words  employed  in  a  Last  Will,  and 
of  their  effect  as  operating  the  revocation  of  a  prior  deed,  he  says, — *  It 
'  has  been  said  that  the  revocation  is  merely  expressed  in  general  words 

*  of  style.  This,  if  correct,  only  makes  the  revocation  the  stronger. 
'  Words  acquire  the  character  of  being  words  of  style  solely  because — 

from  their  expressing  a  thought,  necessary  or  usual  for  the  occasion — 

*  they  can  never  be  safely  omitted.  "  I  hereby  dispone,"  is  a  piece  of 
'  style,  because  without  it  there  would  be  no  disposition.  When  a  man 
'  reserves  power  to  revoke  a  deed,  and  says  in  a  subsequent  writing, 

*  "  I  revoke  that  deed,"  the  force  of  these  words  is  surely  not  weakened 

*  by  saying  that  they  are  so  precise,  necessary,  and  conclusive  that  they 

^  Leith*s  Trustees  v.  Leith,  6th  June  1848,  10  D.  1159. 
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'Iiaye  become  words  of  style.  No  insignificant  word  ever  becomes  a 
'  matter  of  style.' 

A  Conveyancer,  then,  ought  to  have  due  acquaintance  with  the  prin- 
ciples of  Scots  Law,  and  familiarity  with  forms,  and  the  particular 
objects  and  uses  of  clauses  and  words.  Considering  the  multiplicity 
and  variety  of  the  transactions  occurring  in  a  community  like  ours,  it 
ought,  perhaps,  to  be  matter  of  congratulation  that  cases  arising  through 
defective  Conveyancing  are  not  more  frequent  than  they  are ;  and,  seeing 
that  the  imperfect  work  alone  comes  under  notice,  we  have  some  ground 
to  think  that  the  practice  of  Conveyancing  is,  at  present,  in  a  sound  state. 
Bat  the  reported  decisions  still  exhibit  too  many  cases  in  which  questions 
of  difficulty  have  arisen  from  ignorance  of  the  law,  or  from  negligence  of 
form,  or  want  of  clearness  in  expression  on  the  part  of  the  Conveyancer. 
And  how  necessary,  therefore,  is  the  study  I  am  now  speaking  of — ^how 
important  it  is  to  be  familiar  with  apt  styles  and  words.  In  going  over 
the  reports,  we  cannot  fail  to  see  that  if  such  and  such  a  clause  had  been 
more  accurately  expressed ;  or  if  certain  technical  terms  had  been  inserted, 
or,  it  may  be,  left  out,  or  differently  placed ;  or  if  the  same  thing  had 
always  been  expressed  in  the  same  words  (as  it  ought  invariably  to  be) ; 
this  or  that  difficulty  would  never  have  arisen.  In  connection  with  this 
point,  I  may  quote  the  words  of  Blackstone,  who,  in  reference  to  the 
onhappy  consequences  of  ill- expressed  Wills,  states  with  great  force 
what  I  am  now  endeavouring  to  impress  on  you.  In  these  cases,  he 
says, — *  Difficulties  arise  in  discerning  the  true  meaning  of  the  testator, 
*  or  sometimes  in  discovering  any  meaning  at  edl ;  so  that  in  the  end 
'  his  estate  may  often  be  vested  quite  contrary  to  his  instructions,  because, 
'  perhaps,  he  has  omitted  one  or  two  formal  words  which  are  necessary  to 
'  ascertain  the  sense  with  indisputable  legal  precision.'  Our  own  reports 
speak  of  similar  unfortunate  results  from  similar  causes.  And  I  may 
here  remark  on  the  necessity  of  weighing  accurately  not  only  the  precise 
force  and  value  of  each  word  of  importance,  when  taken  by  itself,  as 
being  the  first  step  towards  perspicuity,  but  also  of  weighing  with  equal 
caie  the  effect  of  such  words  when  taken  in  collocation  with  others. 
This  last  rule  requires  to  be  observed  as  carefully  as  the  first,  in  order 
to  avoid  ambiguity. 

Ton  oughts  then,  to  cultivate  accuracy  and  precision,  and  the  former 
not  only  in  statement,  but  also  in  arrangement,  and  never  to  forget  that 
it  is  the  business,  and  ought  to  be  the  pride,  of  a  practical  Conveyancer 
to  construct  deeds  not  merely  so  that,  if  tried,  they  shall  stand  the  test, 
but  so  as  to  be  beyond  the  reach  of  trial 

Another  point  on  which  it  is  necessary,  especially  for  practitioners, 
to  keep  themselves  on  their  guard,  is  the  liability  to  be  too  much  of 
formalists.  Mr.  Koss  says  truly, — '  The  Conveyancers'  employment  is 
'  partly  mechanical,  and  the  more  they  deviate  from  the  employment  of 

*  the  mind,  the  more  they  sink  in  esteem.     Is  it  not  a  shame,'  he  says, 

*  to  see  people,  during  the  whole  course  of  their  lives,  writing  words. 
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'  Day,  whole  clauses  of  deeds  they  do  not  understand,  and  going  gravely 
'  on,  like  horses  in  a  mill,  the  round  of  forms,  without  knowing  one  iota 

•  of  their  origin,  their  progress,  or  even  their  present  importance  ?  The 
'  only  reason  they  have  for  doing  anything  is — ^that  it  has  been  done 
'  befora     The  least  deviation  from  practice  confounds  and  distracts 

•  them.' 

To  the  same  effect  Blackstone  says, — '  If  practice  be  the  whole  the 
'  student  is  taught,  practice  must  also  be  the  whole  he  will  ever  know. 
'  If  he  be  uninstructed  in  the  elements  and  first  principles  upon  which 
'  the  rule  of  practice  is  founded,  the  least  variation  from  established 
'  precedents  will  totally  distract  and  bewilder  him ;  *'ita  lex  scrijpta  esf* 

•  is  the  utmost  his  knowledge  will  arrive  at.' 

All  tendency  to  this  state  of  mind  is  to  be  resisted  Our  mental 
powers  must  be  kept  in  exercise,  and  our  judgment  carried  along  with 
us  habitually  by  patient  earnest  study.  It  is  by  becoming  acquainted 
with  principles,  and  acquiring  the  faculty  of  applying  them,  that  the 
student-conveyancer  takes  the  lead  of  the  formalist  The  student  has 
learned  his  business  scientifically  ;  he  knows  the  points  to  be  examined, 
established,  digested,  arranged,  and  applied ;  and,  passing  &om  simple 
deeds  or  ordinary  duties,  he  goes  on  to  fitness  for  the  complicated  and 
intricate,  and  capacity  to  see  where  improvement  is  attainable,  and  how 
to  effect  it  He  has  laid  the  foundations  well,  and  the  building  proceeds 
securely.  The  formalist,  on  the  other  hand  (apart  from  accidental 
advantages),  must  stay  where  he  is.  He  is  a  mere  copyist,  a  condition 
which,  when  confirmed,  conveys  to  my  mind  the  idea  of  confession  of 
inexcusable  inferiority.  It  is  told  of  a  man  who  had  risen  to  great 
eminence  as  a  mechanical  engineer  and  merchant,  that  being  taunted,  as 
if  to  his  disparagement,  with  having  been  once  a  blacksmith,  he  sharply 
replied,  '  If  you  had  ever  been  a  blacksmith,  you  would  have  been  a 
blacksmith  stilL'  So  with  the  copyist  he  will,  as  £Eur  as  such  an  one 
can,  injure  the  character  of  a  liberal  profession. 

I  am  the  more  anxious  to  impress  on  you  the  necessity  of  acquiring 
the  knowledge  of  principles,  because  we  are  apt  to  overlook  the  full 
import  and  value  of  words  of  common  occurrence,  and  to  forget  that  sudi 
words  have  an  important  meaning,  and  may  not  under  all  circumstances 
have  the  same  meaning.  We  are  apt  to  be  satisfied  with  knowing  their 
practical  operation,  as  embodied  in  particular  deeds,  without  troubling 
ourselves  further  about  them ;  and,  no  doubt  the  great  point  is  to  &ame 
deeds  which  will  stand  fost  But  ^  the  demands  of  a  great  community 
advance  and  become  more  and  more  varied,  we  are  much  exposed  to  have 
anangements  of  a  novel  character  to  express  in  deeds  and  instruments ; 
and  clauses  to  frame,  for  which  styles  are  not  to  be  found  in  a  book. 
They  can  only  be  drawn  up  by  one  whose  mind  is  well  stored,  and 
trained  and  accustomed  to  think.  We  may  likewise  have,  and  indeed 
we  actually  have  year  by  year,  to  consider  proposed  changes  in  our 
aystem  of  law  or  practice.    And  if  we  have  learned  merely  by  rote,  we 
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cannot  be  trusted,  nor  can  we  trust  ourselves,  to  frame  or  adjust  the 
requisite  writings.  It  is  the  more  necessary  that  we  should  apply  our- 
selves to  the  study  of  clauses  and  words,  and  their  legal  meaning  and 
import,  now  that,  in  consequence  of  the  recent  Conveyancing  Acts,  some 
clauses  occurring  in  older  deeds  are  practically  abolished ;  and  others  of 
great  importance,  intimate  acquaintance  with  which  is  essential,  are 
transferred  from  deeds  to  the  Statute-book — the  deeds  containing  only 
a  few  relative  words,  which  are  more  suggestive  of  inquiry  thaa  in  them- 
selves expressive.  We  are  now  more  than  ever,  therefore,  in  danger  on 
this  critical  point ;  and  I  desire  the  more  forcibly  to  press  upon  your 
attention  the  value  of  the  scientific  acquaintance  with  all  the  materials 
we  have  to  work  on. 

I  believe  I  need  hardly  say  that  I  cordially  welcomed  these  Con- 
veyancing Acta  They  have  greatly  simplified  forms,  diminished 
expense,  and  removed  the  risk  of  error.  Built  upon  our  well-tried  and 
venerable  system  of  Land  Bights,  they  have  confirmed  its  principles,  and 
have  proved,  even  to  those  who  doubted,  how  perfectly  these  are,  and 
can  be,  adapted  to  our  national  wants.  But  whilst  full  of  admiration 
of  the  Acts,  and  grateful  to  their  distinguished  authors  for  the  benefits 
they  have  conferred  on  the  Conveyancer,  I  wished  at  the  same  time  to 
warn  you  of  the  collateral  danger  they  seem  to  involve. 

Thus  far  there  is  no  difficulty  as  to  what  is  necessary  in  preparation  for 
the  active  duties  of  practical  Conveyancing.  But  Conveyancers,  from 
their  position  in  Scotland  as  the  ordinary  legal  advisers  of  a  large  portion 
of  the  conmiunity,  have  to  exercise  an  important  influence  in  society. 
They  are  necessarily  resorted  to  on  those  occasions  when  the  individuals 
who  consult  them  are  most  apt  to  propose,  with  all  eagerness,  and,  perhaps, 
with  perfect  sincerity,  what  is  an  undue  exercise  of  power,  or,  it  may  be, 
is  positively  wrong.  Now,  without  arrogating  to  ourselves  higher  rules 
or  principles  of  action  than  we  allow  to  be  in  operation  with  the 
members  of  other  classes  in  the  community,  I  state  my  belief  that  a 
beneficial  influence  is  exercised  by  those  belonging  to  our  profession  to 
an  extent  which  is  little  thought  of,  and,  indeed,  almost  unknown.  The 
decisions  of  courts  of  law  expose  cases  in  which  there  has  been  a 
fiedlure  in  duty,  but  they  seldom  tell  of  those  where  the  duty  has 
been  performed.  The  cases  of  this  last  description  are  almost  un- 
known,— silence  on  the  subject  being  itself  an  essential  part  of  the  Con- 
veyancer's duty.  But,  considering  the  extent  and  diversity  of  the 
interests  open  to  be  affected  by  the  influence  I  am  speaking  of,  and  the 
variety  of  character  we  necessarily  meet  with,  the  comparatively  small 
number  of  cases  open  to  animadversion  demonstrates  that  the  influence 
is  made  to  operate,  in  the  main,  well  and  honourably. 

Still  there  are  cases  where  advisers  have  come  short  of  their  duty  on 
this  point,  and  their  clients,  or  their  clients'  memories,  have  been  exposed, 
where,  probably  a  little  more  courage,  joined  with  discretion,  m  the 
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adviser,  might  have  been  called  into  exercise  with  the  highest  benefit. 
If  those  who  thus  seek  advice  are  under  the  influence  of  short-sighted 
or  morbid  views,  our  duty  to  them  bids  us  point  out  what  we  see  to  be 
the  better  course ;  and  if,  through  temptation  or  passion,  they  seek  our 
aid  to  accomplish  what  is  wrong,  our  duty  to  them  directs  us  further  to 
point  out  their  error,  and,  if  they  will  not  desist,  it  is  as  dear  a  duty  to 
our  profession,  and  most  of  all  to  ourselves,  to  cease  to  be  their  advisers. 
I  urge,  then,  in  addition  to  the  diligent  and  patient  study  of  principles 
and  forms,  the  utmost  care  in  the  preparation  of  deeds,  the  choice  of 
words,  and  arrangement  of  clauses;  moral  courage  when  required  in 
advising,  and  self-denial  when  called  for  in  practice,  and  all  these  on 
the  ground  of  simple  duty.  You  have  chosen  a  high  and  honourable, 
though  a  laborious,  profession.  A  more  elevated  moral  tone  is  not  to 
be  found  in  any  class  than  in  that  with  which  you  propose  to  connect 
yourselves.  You  are  also  about  to  engage  in  the  study  of  Conveyancing 
at  a  time  when  our  system  is  well  understood ;  and  I  entreat  each  of 
you  to  think  that  it  lies  with  himself  not  only  to  maintain,  but  to  ad- 
vance, its  estimation  and  position,  and  to  preserve  for  Scotch  Convey- 
ancers that  character  for  accuracy  and  learning  and  honour  which  they 
have  so  long  enjoyed. 


BRANCH   I. 


DEEDS   IN   GENERAL. 


TITLE  L— SOLEMNITIES  IN  THE  EXECUTION  OF  DEEDS. 

CHAPTER  L 

We  are  now  to  enter  on  the  special  business  of  the  Class ;  and  I  am 
to  explain  the  solemnities  to  be  observed  in  the  execution  and  authen- 
tication of  Deeds  in  general  (other  than  bills  and  promissory-notes), — 
that  is,  of  the  Writings  by  which  obligations  and  rights  are  legally  in- 
structed, or  proved,  and  perfected  in  Scotland. 

One  of  the  first  great  objects  in  every  system  of  jurisprudence  is  to  Gehkral 
give  security  of  title  to  property,  and  specially  to  afiford  protection  to  bStuwby 
parties  contracting  with  one  another  against  fraud  and  error.    It  is  also  ^ecuSokof^'' 
essential  to  the  weUbeing  of  society  that  parties  should  not,  by  the  want  dmds. 
of  solemnities  in  point  of  form,  be  readily  entrapped  into  important 
transactions.    Lord  Stair  says  on  this  point,^  the  prime  interest  of  men 
is  '  to  enjoy  their  rights  not  only  in  safety  and  security,  but  in  confi- 
'  dence  and  quietness  of  mind,  that  they  may  clearly  know  what  is  their 
•  right,  and  may  securely  enjoy  the  sama' 

The  law  interposes  to  prevent  fraud,  by  attaching  punishments,  more 
or  less  severe,  to  the  crimes  of  fabrication  and  deception  in  reference  to 
the  execution  of  deeds.     And,  as  human  nature  is  constituted,  it  is  ab- 
solutely necessary  that  such  sanctions  should  be  established  and  enforced. 
But  penal  sanctions  would  be  totally  inadequate  by  themselves  to  the 
protection  of  the  interests  of  the  community.    The  fear  of  punishment, 
after  having  successfully  broken  the  law,  would  not  protect  us  from  the 
breach  of  it     Special  solemnities,  applicable  to  the  execution  of  deeds, 
are  essential  to  aid  in  preventing  the  breach  of  the  law.     Hence  has 
arisen  that  branch  in  our  code  which  relates  to  the  mode  of  executing 
and  authenticating  deeds,  as  to  which  Lord  Stair  says, '  For  the  security 
'  of  the  people,  and  anticipation  of  error  and  fraud,  and  that  evident 
'  probation  may  be  had,  men  do  most  profitably  order  deeds  to  be  done 
'  in  sQch  a  palpable  and  plain  form  as  it  may  easily  appear  whether 
'  fiJse  or  not* 

» Stair,  i.  1.  15. 
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We  shall  find  that  in  Scotland  great  attention  has  been  paid  to  this 
important  subject ;  but  before  explaining  the  rules  of  law  upon  it,  'which 
are  for  the  most  part  statutory,  but  partly  customary,  it  may  be  interest- 
ing to  advert  very  generally  to  some  of  the  modes  or  forms  anciently 
adopted  in  authenticating  transactions,  and  deeds,  as  containing  endur- 
ing evidence  of  transactions. 

You  will  find  recorded  in  the  book  of  Genesis^  the  solemn  manner 
in  which  Abraham  took  evidence  of  his  purchase  from  Ephron  the 
Hittite  of  a  field  for  a  burying-place ;  the  payment  of  the  price  and 
the  transfer  of  the  property  being  made  in  the  presence  of  all  them 
that  went  in  at  the  gate  of  the  city ;  and  you  may,  perhaps,  have  ob- 
served that  he  specially  records  the  acquisition  as  including  not  only 
the  field,  but  the  '  cave  therein,  and  the  trees  that  were  in  the  field.' 

I  next  notice  the  passage  in  Jeremiah,^  in  which,  upon  a  Jewish 
purchase,  the  purchaser  says, '  I  subscribed  the  evidence,  and  sealed  it, 
'  and  took  witness.'  'And  I  took  the  evidence  of  the  purchase,  both 
'  that  which  was  sealed  according  to  the  law  and  custom,  and  also  that 
'  which  was  open :  and  I  give  the  evidence  of  the  purchase  unto  Baruch, 
'  in  the  sight  of  Hanameel'  (that  is,  the  seller), '  and  in  presence  of  the 

*  witnesses  that  subscribed  the  book  of  the  purchase,  before  all  the  Jews 

*  that  sat  in  the  court  of  the  prison,*  etc.  We  have  here  a  public  cere- 
mony, with  written  evidence  subscribed,  sealed,  and  attested  by  subscrib- 
ing witnesses  superadded.  The  party  who  subscribed  seems,  however, 
to  have  been  the  purchaser,  not  the  seller;  the  seller  and  witnesses 
standing  by,  and  seeing  the  docimient  given  by  the  purchaser  to  a  third 
party,  who  was  to  preserve  it  for  the  purchaser.  The  seal  made  use  of 
was  probably  the  signet  ring,  which  we  know  to  have  been  of  the  high- 
est authority  in  early  times  amongst  the  Jews  and  other  eastern  nations. 

Mr.  Robert  Bell,  in  his  Lectures  on  the  Attestation  of  Deeds,  gives 
the  particulars  of  the  authentication  of  a  variety  of  ancient  Boman 
deeds,  and,  among  others,  that  of  the  gift  of  a  monument  made  by  Statia 
Irene,  A.D.  252,  the  date  being  set  forth  with  reference  to  the  Boman 
consuls  then  in  office.  The  party  subscribes  thus :  lisdem  CanstUtbtis 
eodem  die,  Statia  Irene,  jits  liberum  kabens,  donationi  monunienti  supra 
scripti,  sicut  supra  scriptum  est,  consensi,  subscripsi  et  adsignavi,  *  This 
holograph  docquet '  (Mr.  Bell  says)  *  is  the  subscription  of  the  party.' 
We  have  here  the  great  essential  of  consent  by  the  party,  stated  in  ex- 
press terms  at  the  same  time  that  she  signs  and  seals.  Again,  upon 
turning  over  the  copies  of  ancient  deeds  given  by  Mabillon  in  his  work 
De  Re  Diplomaiicd,  published  in  1681,  and  supplement  in  1704,  many 
curious  varieties  of  the  mode  of  authentication  will  be  found.  Some 
deeds  of  very  early  date  bear  simply  the  subscription  of  the  party. 
Some  bear  to  be  subscribed  and  sealed  with  the  ring,  and  some  contain  an 
order  so  to  seal,  indicating  a  keeper  of  the  seal  Not  a  few  parties, 
ecclesiastics,  sign  with  the  addition  'peccator*  or  quamvis  peecaior  et  in- 

^  Gen.  xxiii.  16  to  the  end.  '  Jer.  xxziL  10-12. 
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dignus*  Some  adhibit  their  signatures  in  nomine  Christi;  in  almost 
all  cases  the  sign  of  the  cioss  is  affixed,  and  sometimes  by  the  witnesses 
as  well  as  by  the  parties.  In  some  Instances  there  are  witnesses  who 
sign,  certifying,  as  was  in  strict  conformity  with  rule,  that  they  had  been 
specially  called  to  witness ;  and,  in  one  case,  the  testament  of  Ermen- 
thruda^  a  noble  lady,  two  of  the  witnesses,  besides  expressing  that  they 
were  specially  called,  add  that  they  sign  in  the  lady's  presence,  and  a 
third  says,  scripsi,  relegi,  et  stcbscripsi, — a  very  early  instance  of  a  deed 
containing  the  name  of  the  writer,  now  one  of  the  Scotch  statutory  for- 
malities.^ 

To  come  nearer  home,  Blackstone^  mentions  that '  the  method  of  the  Saxons. 
'  Saxons  was,  for  such  as  could  write,  to  subscribe  their  names,  and, 
'  whether  they  could  write  or  not,  to  affix  the  sign  of  the  cross, — which 
'  custom  our  illiterate  vulgar  do  for  the  most  part  to  this  day  keep  up, 
'  by  signing  a  cross  for  their  mark,  when  unable  to  write  their  names ; 
'  and  indeed  this  inability  to  write,  and  therefore  making  a  cross  in  its 
'  stead,  is  honestly  avowed  by  Csedwalla,  a  Saxon  king,  at  the  end  of  one 
'  of  his  charters ;  which  the  Emperor  Justin  in  the  East,  and  Theodric 
'  Ving  of  the  Goths  in  Italy,  had  before  authorised  by  their  example,  on 
'  account  of  their  inability  to  write.  In  like  manner  and  for  the  same 
'  insurmountable  reason,  the  Normans,  at  their  first  settlement  in  France,  Nomiaks. 
'  used  the  practice  of  sealing  only,  without  writing  their  names, — which 
'  custom  continued  when  learning  made  its  way  among  them,  though 
'  the  reason  for  doing  it  had  ceased ;  and  hence  the  Charter  of  Edward 
'  the  Confessor  to  Westminster  Abbey — himself  being  brought  up  in 
'  Normandy — was  witnessed  only  by  his  seal,  and  is  generally  thought 

*  to  be  the  oldest  sealed  charter  of  any  authenticity  in  England.  At  the 
'  conquest,  the  Norman  lords  brought  over  into  this  kingdom  their  own 

*  fashions,  and  introduced  waxen  seals  only,  instead  of  the  English 

*  method  of  writing  their  names,  and  signing  with  the  sign  of  the  cross. 

'  This  neglect  of  signing,  and  resting  only  upon  the  authenticity  of  seals,  English. 
'  remained  very  long  among  us ;  for  it  was  held,  in  all  our  books,  that 

*  sealing  alone  was  sufficient  to  authenticate  a  deed,  and  so  the  common 

*  form  of  attesting  deeds  as  'sealed  and  delivered'  continues  to  this  day, 
'  notwithstanding  the  Statute  29  Charles  II.  cap.  3,  passed  in  1676  (and 

*  known  as  the  Statute  of  Frauds),  revives  the  Saxon  custom,  and  ex- 
'  pressly  directs  the  signing  in  all  grants  of  land,  and  many  other  species 
'  of  deed.'  Blackstone  adds,  that  '  the  more  modern  opinion  perhaps  is, 
'  that  the  Statute  of  Frauds  is  applicable  only  to  mere  agreements,  and 

*  that  signing  is  not  essential  to  the  validity  of  a  deed ;'  and  this  agrees 
with  the  definition  of  a  deed  given  in  the  Supplement  to  Jarman  and 
Bythewood's  Conveyancing,  (1850,)  where  it  is  said  *  sealing  and  delivery 
are  necessary  to  make  a  deed — signing  is  not'    But  in  a  note  to  Stewart's 

^  BUckstone's  Commentariea,  voi  ii.  p.  401. 

*  It  is  now  no  longer  neoetiary  to  name  the  writer  of  a  deed.     See  Note  at  the  end 
of  this  Chapter. 
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edition  of  Blackstone  (1854)  it  is  said  'that  the  ceremony  of  sealing  a 
deed  is  now  of  little  importance.'  To  us,  so  long  accustomed  to  think 
sealing  a  very  inferior  mode  of  authenticating  deeds  by  private  parties, 
it  seems  remarkable  that,  in  England,  signing  should  until  recently  have 
been  thought  of  secondary  importance  in  any  case. 

As  regards  witnesses  (I  am  still  referring  to  English  forms),  the  Magna 
Charta^  of  King  Henry  III.,  and  his  Charter  of  the  Forest,  of  the  same 
date,  11th  February  1225,  bear  to  be  witnessed  by  many  persons  of  note^ 
who  do  not  sign.  The  Statutes  of  Edward  L,  12th  October  1299,  con- 
firming these  charters,  are  granted  *  Teste  Udtvardo,  filio  nostro*  The 
Statutum  Hibemice,  9th  February  1229,  is  attested  thus :  '  I  myself,  wit- 
ness ;'  and  the  '  teste  meipsd '  continues  to  be  the  form  in  most  Crown 
writs  at  the  present  day. 

In  private  deeds,  the  ancient  custom  was  to  specify  in  the  deed  the 
persons  who  attended  as  witnesses,  and  who,  in  former  times,  did  not 
sign  their  names  (that  not  always  being  in  their  power),  but  only  heard 
the  deed  read.  But  in  the  reign  of  Henry  VIII.,  learning  being  revived, 
and  the  faculty  of  writing  more  general,  the  witnesses  usually  subscribed 
their  attestations,  either  at  the  foot,  or  on  the  back,  of  the  deed.  This 
continues  to  be  the  rule,  but  it  does  not  appear  to  be  the  result  of  any 
Statute, — except  as  regards  Wills,  which,  by  the  Act  commonly  knovm 
as  Campbell's  Act,^  are  not  valid  unless  signed  at  the  foot  by  the  testa- 
tor, or  by  some  other  person  in  his  presence,  and  by  his  direction ;  and 
unless  the  signature  shall  be  made  or  acknowledged  by  the  testator, 
in  the  presence  of  two  or  more  witnesses  at  the  same  time,  which  wit- 
nesses shall  attest,  and  shall  subscribe,  the  Will  in  the  presence  of  the 
testator. 

Anciently  in  Scotland,  according  to  the  Antiquarian  Buddiman,  the 
practice  of  the  Saxons  and  Normans  was  followed,  in  evidence  of  which 
he  refers  to  the  Charter  by  King  Duncan  II.,  forming  the  first  of  the 
Charters,  of  which  facsimiles  are  given  in  Anderson's  Diplomata  Seotiof. 
This  Charter,  the  genuineness  of  which,  however,  appears  to  be  questioned, 
is  authenticated  by  the  cross  of  the  King,  and  crosses  made  by  his  brother, 
who  was  a  consenting  party,  and  by  the  witnesses  present.  It  is  not 
sealed,  but  by  and  by,  in  tJie  reign  of  the  same  Duncan,  waxen  seals 
came  into  use  in  authentications.  In  some  ancient  Scotch  Charters 
the  witnesses  who  happened  to  be  present,  whether  men  or  women, 
were  named  in  the  clause  of  attestation.  A  Charter  by  David  Earl  of 
Huntingdon  is  tested  in  this  manner — 'Tcstimonio  Mathildis  Regines, 
et  Wilielmi  JUii  suV 

This  method,  Mr.  Walter  Boss  tells  us  in  his  Lectures,  was  continued 
in  Crown  Charters  down  to  the  reign  of  Malcolm  IV.,  in  which  a 
Charter  to  Walter,  Steward  of  Scotland,  was  so  attested.     Another 

^    King    John's    Magna    Charia    was  that  for  the  time  the  Great  Seal  was  in  the 

granted  on  19th  June  1215,  and  it  has  the  King's  own  keeping,  and  was  attached  to 

Great  Seal  attached.    No  one  witnesses  it  the  charter  by  himself, 
as  Chancellor,  and  Lord  Campbell  supposes  *  7  Will  IV.  ft  1  Vict.  c.  26,  s.  9. 
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Charter  of  the  same  Prince,  fonnisg  No.  25  of  Anderson's  Collection,  has 
about  fifty  witnesses,  men  and  women  of  the  first  note.  This  style  came 
soon  afterwards  to  be  altered  to  *  In  cfujvs  rei  testimonium  sigillum  nos- 
trum apponi  preeepimus,  testibus,'  etc.,  which  continues  in  Charters  from 
the  Crown  to  the  present  day ;  and  the  witnesses  named,  who  in  such 
cases  have  never  been  in  use  to  sign,  have  for  a  long  period  been  the 
persons  holding  certain  high  offices.  These  are  at  present  the  Lord 
Clerk  Blister,  the  Lord  Justice- Clerk,  and  the  Director  of  the  Boyal 
Chancery. 

Private  deeds  were  anciently  executed  and  attested  in  Scotland  in  Private 
the  same  manner  as  Crown  Charters.  The  great  test  came  to  be  the 
affixing  of  the  grantor's  seal,  which,  in  some  instances  at  least,  appears  to 
have  made  the  party  responsible,  though  done  without  his  actual  consent 
On  this  subject  the  Begiam  Majestatem  says,^ '  Because  the  debtor  may 
'  grant  and  acknowledge  the  scale,  and  deny  that  writ  to  have  been  made 

*  with  his  consent 

4.  '  Gif  he  confessis  in  the  Court  the  scale  to  be  his  scale,  he  shall 
'  waxrand  that  writ,  and  shall  be  compelled  to  keep  and  fulfil  the  tenor 

*  thereof. 

5.  *  And  shall  impute  to  his  own  evil  keeping  of  the  scale,  gif  he  in- 
'  curres  any  damage  or  skaith,  through  the  negligent  keeping  thereof.' 

Sometimes,  again,  as  we  are  told  by  Craig,^  parties  in  authenticating 
their  own  deeds  used  seals  lent  them  by  others, — *  tanta  erat  iis  temporibtis, 
inter  cantrahentes,  simplidtas ;'  but,  when  such  lent  seal  was  used,  it 
was  proper  to  state  the  fact  in  the  Charter,  mentioning  the  name  of  the 
owner  of  the  seal  The  object  of  this  was  both  to  certify  the  liability  of 
the  real  grantor,  notwithstanding  the  seal  used  was  not  his,  and  to 
obviate  all  claim  of  liability  against  the  owner  of  the  lent  seal.  But,  even 
when  the  grantor  had  a  seal  which  was  appended  to  his  Charter,  there 
are  instances  in  which,  if  his  seal  was  not  well  known,  he  appended  also 
some  other  seal,  the  authenticity  of  which  was  undoubted.  Thus  I  find 
an  instance  of  this  in  a  writing  dated  5th  November  1448,  to  which 
the  seal  of  the  grantor  is  appended,  and  the  clause  of  attestation  bears 
that^  in  r^ard  the  same  is  little  known,  the  seal  of  a  certain  nobleman 
was  also  appended. 

But  the  use  of  seals,  excepting  public  or  official  seals,  which  were  Objections  to 
usually  in  special  custody,  and  altogether  distinctive  in  their  character,  beaub  in  case 
was  clearly  open  to  much  objection  as  a  mode  of  authentication,  both  25^^^^ 
as  r^ards  grantors  and  grantees.    It  was  probably,  among  other  reasons, 
in  order  to  diminish  the  risk  arising  from  the  liability  of  private  seals  to 
be  fabricated,  that  the  Act  1429,  cap.  130,  was  passed,  ordaining  that 
'  upontheserving  of  inqueistes  and  Betoures  againe  to  the  Eingis  Chappel' 
(that  is,  the  Chanceiy), '  all  Free-halders,  dwelland  within  ony  Schirreflfe- 
'  doma,  compeir  at  the  head  Courtes,  in  their  proper  persones,  with  their 

'  Bcgiam  Majestattm,  Book  in,  cap.  S,  '  Craig,  De  fevdU,  Book  ii  Dieg  4,  s. 

No.  3.  15. 
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'  scales :  Bot  gif  it  happen  theme  to  be  absent  upon  a  reasonable  cause, 
'  and  gif  onie  be  absent,  in  that  case,  that  he  sende  for  him  a  sufficient 
'  Gentle-man,  his  Attoumey,  with  the  scale  of  his  Armes.'  Bnt  it  is  too 
manifest  that  even  with  the  most  punctual  observance  of  the  above  Act^ 
the  law  as  to  the  authentication  of  deeds  must  have  been  in  a  most 
unsatisfactory  condition,  as  seals  might  easily  be  fabricated,  or  used 
without  authority.  And  this  brings  us  to  the  commencement  of  the 
system  of  authentication  adopted,  and  now  in  use,  in  Scotland. 
Lmadjng  OB-  The  point  to  be  aimed  at,  in  such  a  system,  is  that  which  unites 

^T?R?8T^M  ^  ^^  evidence  and  all  the  formalities  contributing  to  make  genuine 
oFaoLEMKiTiBs.  dceds  worthy  of  trust,  and  their  execution,  without  being  overburdened 
with  forms,  a  matter  of  solemnity, — that  point  which  gives  adequate 
opportunity  of  consideration  to  the  parties  before  they  conunit  them- 
selves, and  which  affords  the  best  means  of  preventing  and  detecting 
fraud. 

So  long  as  the  art  of  writing  was  confined  to  the  clergy,  or  little 
practised  by  others,  the  means  of  authentication  of  deeds  were  not  veiy 
ampla  Parties  were  in  the  hands  of  the  '  churchmen-notaries,'  who 
generally  were  skilled  penmen ;  and  several  old  Statutes,  by  their  re- 
peated reference  to  the  'faUetts  of  notaries,'  give  too  plain  evidence  thai 
the  interests  of  the  community  were  not  safe  in  their  handa  Secourse 
to  a  Judge  and  the  execution  of  a  deed  in  his  presence,  and  under  his 
protection,  might,  perhaps,  even  at  that  period  of  our  history,  have 
afforded  reasonable  security,  but  such  a  mode  of  execution  would  have 
been  cumbrous  and  expensive,  and  to  many  parties  it  must  have  been 
inaccessible.  The  revival  of  the  art  of  writing,  therefore,  and  the  exten- 
sive teaching  of  that  art  amongst  the  community  in  Scotland,  naturally 
formed  the  foundation  on  which  to  establish  the  mode  of  authenti- 
cating deeds ;  for  it  must  be  a  standing  subject  of  wonder  that  the 
handwriting  of  parties,  all  taught  in  the  same  way,  all  using  the  same 
instrument,  all  forming  the  same  letters,  should,  notwithstanding,  con- 
tain invariably  so  much  that  is  distinctive,  that,  when  we  are  driven  to 
the  comparatio  Hterarum,  we  can  so  often  make  ourselves  fully  assured 
whether  the  signature  subjected  to  the  test  is  genuine  and  true,  or  is  a 
£Eibrication 
8i7BBCBipnQ!i  The  Scottish  Parliament  accordingly  introduced  subscription  as  a 

necessary  solemnity  in  authenticating  a  deed.  This  was  done  by  the 
Act    1540,  cap,    117,  which  bears  for  its  title,   'That  na  faith  be 

*  given  to  evidentes  sealed,  without  subscription  of  the  principal  or 

*  Notar.'  This  Act — on  the  preamble  that  *  mennis  seales  may,  of 
'  adventure,  be  tint,  quhairthrow  great  hurt  may  be  genered  to  them 

*  that  awe  the  samin ;  and  that  mennis  seals  may  be  feinzied  or  pat 

*  to  writinges  after  their  decease,  in  hurte  and  prejudice  of  our  Sove- 
'  rain  Lord's  lieges ' — enacts,  that  *  therefore  na  faith  be  given,  in  time 
'  cumming,  to  ony  obligation,  band,  or  uther  writing,  under  ane  seale, 
'  without  the  subscription  of  him  that  awe  the  samin,  and  witnesse : 
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'  or  else,  gif  the  party  cannot  write,  with  the  subscription  of  ane  Notar 
•thereta' 

This  Act  is  the  foundation  of  the  system  at  present  in  force  in  Scot- 
land. I  read  it  as  requiring  the  subscription  of  the  party  or  of  a  notary 
for  him  if  he  could  not  write,  and  of  two  or  more  witnesses.  If  that  be 
the  correct  view,  for  which  there  is  not  wanting  good  authority,  it  will 
be  remarkable  that,  so  early  as  1540,  the  mode  of  authentication  by  sub- 
scription, when  the  party  could  write,  was  placed  by  Statute  at  once  on 
the  footing  on  which  it  has  stood  ever  since.  It  has,  however,  been 
questioned  whether  the  Act  required  the  subscription  of  the  witnesses  as 
well  as  of  the  party ;  and  specially,  whether  witnesses  were  required  in  Was  subscrip- 

TION  OP  THB 

the  case  of  subscription  by  a  notary.     Professor  Menzies  is  of  opinion  witnbsses 
that  the  Act  did  not  require  the  subscription  of  the  witnesses ;  and  the  i5^o.^n? 
practice  which  followed  upon  it  was  unquestionably  various  and  unsatis- 
factory.    Sometimes  persons  subscribed  as  witnesses  who  were  not  men- 
tioned in  the  deed  as  such,  but  more  generally  the  witnesses  were 
specified  in  the  deed,  and  their  subscriptions  dispensed  with^ 

Practically,  the  question  of  the  meaning  of  the  Act  on  the  above 
point  is  not  of  much  consequence  now.  I  do  not,  however,  reckon  the 
irregularity  of  practice  which  followed  as  supporting  either  the  one  view 
of  construction  or  the  other ;  because,  in  reference  to  almost  all  the 
earlier  enactments  affecting  the  authentication  of  deeds,  there  has  been 
an  unwillingness  to  give  instant  and  immediate  observance  to  new  statu- 
tory provisions,  and,  at  the  early  period  in  question,  it  may  not  have  been 
always  easy  to  procure  witnesses  who  could  writa  The  argument,  how- 
ever, in  favour  of  the  view  that  witnesses  were  not  intended  to  subscribe, 
is  supported  by  the  terms  of  the  Act  1555,  cap.  29,  'anent  the  sealing 
and  subscription  of  reversions  and  writs  belangand  thereto,'  which  pre- 
scribes the  sealing  and  subscription  of  the  parties, — those  who  cannot 
write  being  to  subscribe  with  their  hand  led  at  the  pen  by  a  notary. 
This  Act  says  not  a  word  of  witnesses,  and  it  is  hardly  to  be  supposed 
that  if,  in  1540,  as  regards  deeds  in  general,  the  subscription  of  witnesses, 
as  well  as  of  the  party,  had  been  required,  the  subscription  of  the  party 
alone  would  have  been  held  sufficient  as  regards  reversions  and  relative 
writs  in  1555,  being  only  fifteen  years  afterwards. 

The  Act  of  1540,  at  all  events,  was  not  express  in  requiring  wit- 
nesses, in  the  case  of  a  deed  signed  by  a  notary,  on  behalf  of  a  party  who 
could  not  write ;  in  that  case,  moreover,  it  required  the  subscription  of 
only  one  notary.     The  interests  of  parties  were  thus  placed  too  much  in 
the  power  of  the  notaries  of  the  day ;  and,  apparently  to  remedy  that 
evil,  the  Act  1579,  cap.  80,  was  passed,  entitled,  *  Anent  the  subscrip-  suBsoBipnoif 
'  tbn  and  inserting  of  Witnesses  in  Obligationes,  and  utheris  writtes  of  rbquirkd  bt 
*  importanca'    This  Act  ordfidns  '  that  all  contractes,  obligationes,  rever-  ^^^^'  °-  ^• 
'  siones,  assignationes,  and  discharges  of  reversiones  or  eikes  thereto,  and 
'  generallie  all  writs  importing  heritabil  titil,  or  utheris  bandes  and  obli- 

^  Erakine,  ill  2.  7. 
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'  gationes  of  great  importance,  to  be  maid  in  time  cumming,  sail  be  sub- 

*  scrived  and  seilled  be  the  principal  parties,  gif  they  can  subscrive,  uthei- 

*  wise  be  twa  famous  Notars'  (that  is,  notaries  of  good  fame  or  character), 

*  befoir  four  famous  witnesses,  denominat  by  their  special  dwellingplaces, 
'  or  sum  other  evident  tokens,  that  the  witnesses  may  be  knaweu,  being 
'  present  at  that  time,  utherwise  the  saidis  writs  to  mak  na  feiith,'  or,  as 
we  should  now  say,  to  be  improbative.  This  Act,  you  will  observe,  is 
specially  applicable,  inter  alia,  to  reversions  and  writs  of  that  description. 

Skaltno  Auso  These  three  Acts,  1540,  1555,  and  1579,  though  intended  chiefly  to 

sTiS-uTORT       make  subscription  by,  or  on  behalf  of,  the  party  and  witnesses  essential, 
flOLBMNirr.       all  made  sealing,  the  mode  of  authentication  previously  in  use,  a  solemnity; 
thus  giving  statutory  force  to  what  had  formerly  depended  on  custom 
only,  and  affording  an  instructive  evidence  of  caution  in  dispensing  with 
any  of  the  sanctioned  safeguards  in  connection  with  the  authentication  of 
1584, 0. 4,  Dis-  deeds.    But  by  an  explanatory  Act,  1584,  cap.  4,  sealing  was  dispensed 
sSLraon?"     with  in  reference  to  such  writs,  contracts,  or  obligations  as  were  sub- 
cKRTAiN  OABEB.  sctibed  by  the  parties,  and  agreed  upon  to  be  registered  in  the  Books  of 
His  Majesty's  Council  or  other  ordinary  Judges,  seeing  the  parties  con- 
sent to  registrate  the  same,  which  is  a  '  greater  solemn  act '  than  the 
sealing  thereof.      The  nature  of  the  *  solemn  act '  here  referred  to  will 
be  explained  in  connection  with  the  subject  of  the  registration  of  deeds 
for  execution  or  preservation.     It  is  enough  to  observe  here,  that  the 
agreement  or  consent,  referred  to  in  this  Act,  authorised  a  procurator 
for  the  grantor  of  the  deed  to  produce  it  in  Court,  and  consent  to  the 
Judge  pronouncing  decree  against  him  in  favour  of  the  grantee  for  imple- 
ment of  its  contents.    The  clause  of  registration,  therefore,  was  an  autho- 
rity for  the  judicial  acknowledgment  of  the  deed  as  the  grantor^s  act; 
^han  which  nothing  in  the  way  of  authentication  could  be  more  solemn. 
SEALmo  Bi  We  learn  from  Erskine  ^  that  sealing,  though  only  particdly  dispensed 

DISUSE.  yf\^  by  1,1^  ^ct  of  1584,  fell  quite  into  disuse  soon  after  the  passing  of 

the  Act ;  and  as  to  private  deeds,  it  is  now  (though  without  any  express 
enactment  on  the  subject)  wholly  imnecessary. 
iBRBOTJLAR  OB-  Cousiderablc  variety  of  opinion  has  prevailed  regarding  the  intention 
sTATOTTra  ON  of  tho  Act  of  1579,  as  to  requiring  the  subscription  of  parties  who  could 
BSraimc  5  w^^®  ^  ^®  before  four  witnesses, — as  in  the  case  of  two  notaries  for  par- 
ties who  could  not  write ;  but  whatever  may  have  been  the  intention  on 
that  point,  the  Act  certainly  does  not  enjoin  the  subscription  of  the  wit- 
nesses. And  there  can  be  no  doubt  that  the  practice  which  followed 
after  1579  was  uncertain.  Erskine*  tells  us,  'witnesses  were,  by  the 
'  common  practice,  specially  designed  in  deeds,  and  where  they  were  not 
'  so  designed,  or  not  so  much  as  named,  the  omission  was  accounted  a 
'  sufficient  objection  to  the  validity  of  the  deed ;  but,  because  the  words 
'  of  the  Act  were  not  clear  with  respect  to  that  nullity,  the  grantee  was 
'  allowed  to  give  in  a  condescendence,  pointing  out  who  the  witnesses 
'  were,  which  condescendence  was  to  be  supported  by  the  testimony  of 

^  Enkine,  iii.  2.  7.  '  Enskine,  iii  2.  1 1. 
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'  the  witnesses  themselves,  if  they  were  still  alive ;  or,  if  they  were  dead, 
'  and  had  subscribed  as  witnesses,  by  comparing  their  handwriting  in 

*  other  deeds  with  their  subscription  as  appearing  in  the  deed  under 

*  challenge.'  On  this  point,  Erskine  refers  to  the  case  of  ColvUl^  where 
a  variety  of  adminicles  were  admitted  for  proving  the  grantor's  subscrip- 
tion ;  and  to  various  other  cases. 

The  practice  of  admitting  a  condescendence  continued  till  the  passing 
of  the  Act  1681,  cap.  5,  the  authorship  of  which  is  generally  ascribed  to 
Lord  Stair,  and  which  is  the  most  important  of  the  Statutes  now  in  force, 
in  regard  to  the  mode  of  authenticating  deeds. 

In  the  meantime,  a  new  solemnity  was  introduced  by  the  Act  1593,  nbwbolem- 
cap.  1 79,  which  recites  that  *  falsettes  increasis  daily  within  this  Eealme ;  SS^J^J^sgg 
'  And  specially,  be  the  writing  of  the  bodies  of  the  contractes,  chartouris,  ^*  ^79. 
'  obligationes,  reversiones,  assignationes,  and  all  utheris  writtes  and  evi- 
'  dentes,  be  the  hand- writtes  of  sik  persones,  as  ar  not  commonly  knawen, 

*  and  ar  not  commoun  notares,  nor  bruikes  na  commoun  office,  and  gif 

*  the  writer  were  knawin  the  samine  wald  give  great  light  to  the  tryall  of 

'  the  truth  of  the  falsett  of  the  said  writ  and  evident ;'  therefore  it  is 

declared  that  all  original  charters,  contracts,  and  other  writs,  to  be  made 

theieaiter,  shall  make  special  mention,  in  the  end  thereof,  before  the 

inserting  of  the  witnesses  therein,  of  the  name,  surname,  and  particular 

remaining  place,  diocese,  and  other  denomination  of  the  writer  of  the 

body  of  the  writ,  otherwise  the  same  to  make  no  faith,  etc.     Here  we 

bave  introduced,  as  a  statutory  requisite,  a  safeguard  which  was  not  un- 

imown  elsewhere  or  even  amongst  ourselves  in  more  ancient  times.     I 

have  already  referred  to  the  case  of  the  Will  of  Ermenthruda,  given  by 

MabQlon,  in  which  one  of  the  witnesses  names  himself  as  the  writer. 

The  Charter  by  King  Duncan  of  Scotland,  given  by  Anderson,  is  another 

instance,  as  it  has  affixed  to  it  the  cross  of  Scriptoria  Orentonis;  and  in 

the  Indian  Deed  of  Sale  already  noticed,  the  name  and  designation  of 

the  writer  are  particularly  mentioned.* 

The  provision  for  naming  and  designing  the  writer  of  the  deed,  thus 
introduced  in  Scotland,  was  calculated  at  the  time,  and  is  still  held  by 
nmny  Conveyancers,  to  be  a  valuable  preventive  of  the  fabrication  of 
deeds.  The  view  that  it  is  so  is  perhaps  strengthened  by  some  very 
lemarkable  cases  which  have  recently  occurred  in  England,  in  connec- 
tion with  the  alleged  forgery  of  a  Will  professing  to  convey  large  estates 
in  that  country.  It  appears,  however,  that  the  Act  of  1593  was  not 
enforced,  any  more  than  the  other  Acts  above  detailed,  with  that  strict- 
ness which,  in  regard  to  simple  solemnities  of  form,  is  so  essential  to  the 
doe  and  proper  working  of  a  system  of  deeds.  For  although  the  Act  of 
1593  was  so  express  in  regard  to  the  insertion  of  the  name,  surname,  and 
designation  of  the  writer  of  the  body  of  the  writ,  and  that  under  pain  of 

1  ColTiU  V.  Lord  Colvill's  Exeoatora,  15th  July,  1664,  M.  16,882. 


*  See  Note  at  the  end  of  thia  Chapter. 
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nullity,  the  Court  allowed  condescendences  to  be  received  in  reference 
to  deeds  defective  in  these  particulars,  to  the  effect  of  supplying,  by 
extrinsic  evidence,  what  the  deed  itself  ought  to  have  set  forth ;  and 
with  the  result  of  having  deeds  sustained,  which,  by  express  enactment^ 
were  to  make  no  faith. 

This  want  of  regularity  continued  for  nearly  a  century.    The  L^iala- 
ture  had,  perhaps,  at  first  been  in  advance  of  the  education  of  the  people ; 
but  the  case  came  to  be  altered ;  and,  the  further  interference  of  Parlia- 
ment having  become  necessary  for  enforcing  what  was  useful  in  the  older 
Whole  sub-      Statutes,  and  developing  their  principles  and  spirit,  the  Act  1 681,  cap.  5, 
MSTroAmoN   before  referred  to,  was  passed,  by  which,  on  the  narrative  *  that  by  the 
i68i'*or?^°'  *  Custom  introduced  when  writtingwas  not  so  ordinary ,  Witnesses  insert 

*  in  Writs,  although  not  subscribing,  are  probative  Witnesses,  and  by 

*  their  forgetfulness  may  easily  disown  their  being  Witnesses ;  for  remeed 
'  whereof  it  is  enacted  'that  only  subscribing  Witnesses,  in  writs  to 
'  be  subscribed  by  any  partie  hereafter,  shall  be  probative,  and  not  the 
'  witnesses  insert  not  subscribing ;  and  that  all  such  writs  to  be  sub- 
'  scribed  hereafter,  wherein  the  Writter  and  Witnesses  are  not  designed, 
'  shall  be  null,  and  are  not  suppliable  by  condescendiug  upon  the  Writter, 

*  or  the  designation  of  the  Writter  and  Witnesses.'  There  then  follows 
a  most  important  further  euactment,  '  that  no  witness  shall  subscribe 
'  as  Witness  to  any  partie's  subscription,  unless  he  then  know  that  partie, 

*  and  saw  him  subscribe,  or  saw,  or  heard  him  give  warrant  to  a  Nottar 
'  or  Nottars  to  subscribe  for  him ;  and,  in  evidence  thereof,  touch  the 

*  Nottar's  pen ;  or  that  the  partie  did,  at  the  time  of  the  Witnesses  sub- 
'  scribing,  acknowledge  his  subscription ;  otherwise,  the  said  Witnesses 

*  shall  be  repute  and  punished  as  accessorie  to  forgeria' 

AuTHORiTT  TO        Thc  ucxt  Act  passcd  in  connection  with  the  present  subject  is  that 

WBITE  DSEDS  .  x.  o 

BOOCWI8B,  BT  of  1696,  Cap.  15.  Up  to  this  time  a  deed  was  written  on  the  face  or 
1696, 0. 16.  broadside  of  one  sheet  of  paper  or  parchment,  or  of  two  or  more  sheets 
of  paper  battered  together.  In  either  case,  a  deed  written  on  paper  was 
usually  folded  or  rolled  up.  All  such  deeds  were  subscribed  by  the 
parties  at  the  end,  and  when  consisting  of  two  or  more  sheets  they  were 
also  sidescribed,  at  the  joinings  of  the  sheets,  as  marginal  additions  now 
are.  The  same  practice  was  observed  in  reference  to  the  records  of 
Courts,  whence  we  still  speak  of  the '  Eolls  of  Court,'  *  the  Master  of 
the  Eolls,'  and  the  Gustos  RottUorum,  that  is,  the  Keeper  of  the  County 
Eecords  in  England.  For  removing  the  great  trouble  and  inconvenience 
thereby  arising  in  finding  out  clauses  and  passages  in  long  contracts^ 
decreets,  etc.,  consisting  of  many  sheets,  it  was  by  this  Act  ordained  that 
it  should  be  free  therejrfter  for  any  person  who  had  any  contract,  decreet^ 
etc.,  to  write,  to  choose  whether  he  would  have  the  same  written  in  sheets 
battered  together  as  formerly,  or,  by  way  of  book,  in  leaves  of  paper, 
either  in  folio  or  quarto ;  *  Providing  that,  if  they  be  written  bookways, 
'  every  page  be  marked  by  the  number  ^rs^,  second,  etc.,  and  signed  as  the 
'  margins  were  before  :  and  that  the  end  of  the  last  page  make  mention 
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*  how  many  pages  are  therein  contained,  in  which  page  only  witnesses 

*  are  to  sign,  in  writs  and  securities  where  witnesses  are  required  by  law : 
'  and  which  writs  and  securities,  being  written  bookways,  marked  and 
'  signed  as  said  is,'  are  declared  '  to  be  as  valid  and  formal  as  if  they  were 

*  written  on  several  sheets  battered  together,  and  signed  on  the  margin, 
'  according  to  the  present  custom.'  A  similar  option  had  been  sdlowed, 
in  reference  to  Crown  charters,  by  the  Act  1672,  cap.  7;  and  though 
these  Acts  were  only  permissive,  the  form  which  they  authorized  was 
very  speedily  followed  universally. 

We  have  had  occasion  to  remark  on  the  irregularity  exhibited  in  the 
observance  of  new  solemnities  introduced  by  Statutes ;  and  the  Act  of 
1696  formed  no  exception ;  nor  can  Conveyancers  of  modem  times  claim 
to  have  been  more  careful  than  their  predecessors  in  this  particular 
instance.     The  Act,  in  the  most  distinct  and  express  manner,  orders  the 
marking  of  'page  first,'  as  well  as  of  the  succeeding  pages;  but,  by  an 
almost  universal  consent,  the  first  page  of  deeds  was  left  unmarked. 
This  communis  error  exposed  deeds,  in  general,  to  the  risk  of  exception, 
and,  to  prevent  the  great  confusion  wliich  would  have  arisen  from  the 
literal  enforcement  of  the  law,  the  Act  19  and  20  Vict.  cap.  89  was  Marking  of 
passed,  declaring  it  not  competent  to  challenge  any  deed  or  writing  on  ^Ss^^withby 
the  ground  that  the  pages  thereof  are  not  marked  by  numbers,  and  no  19&20  Viur. 
longer  necessary  to  mark  the  pages  of  any  deed  or  writing  by  numbers ; 
which  enactment,  however,  is  not  to  affect  the  provision  of  the  Act  of 
1696,  already  noticed  (being  the  Act  which  introduced  the  marking  of 
the  pages),  or  of  any  other  Act  of  Parliament,  as  to  mentioning  the 
number  of  the  pages  of  which  the  deed  consists,  or  the  provision  as  to 
subscribing  each  page  of  the  deed,  or  any  other  provision  of  the  Act  of 
1696.    The  marking  of  the  pages  of  deeds  by  their  numbers  is  therefore 
no  longer  a  necessary  solemnity ;  and,  though  such  marking  continues 
for  convenience,  the  abolition  of  the  penalty  attached  to  its  omission  has, 
I  am  sure,  the  approval  of  the  whole  legal  profession  in  Scotland.* 


*  By  the  ConveyaDcing  (Scotland)  Act  of  1874  (37  and  38  Vict.  cap.  94,  sect.  38),  Other  bolem- 
**  i«  enacted,  that  *  It  shaU  be  no  objection  to  the  probative  character  of  a  deed,  nities  dis- 

*  mttmment,  or  writing,  whether  relating  to  land  or  not,  that  the  writer  or  printer  ^^  ^^^  with 
'  i>  not  named  or  designed,  or  that  the  number  of  pages  is  not  8i)ecified,  or  that  the  * 

'  ^tneases  are  not  named  or  designed  in  the  body  of  such  deed,  instrument,  or  writing, 
'  or  in  the  testing  clause  thereof,  provided  that  where  the  witnesses  are  not  so  named 

*  and  designed  their  designations  shaU  be  appended  to  or  foUow  their  subscriptions ; 
'  and  such  designations  may  be  so  appended  or  added  at  any  time  before  the  deed, 

*  uutnunent,  or  writing  shaU  have  been  recorded  in  any  register  for  preservation,  or 
'  ■ball  have  been  founded  on  in  any  court,  and  need  not  be  written  by  the  witnesses 
'  themselves.* 

Several  of  the  statutory  solemnities  which  were  previously  essential  are  thereby 
t^Knsed  with,  and  the  subscriptions  of  the  party  and  of  witnesses  duly  designed 
"eaaio  now  the  only  statutory  requisites  in  the  execution  of  Scottish  deeds. 

By  sect.  39  of  the  same  Act  it  is  enacted,  that  '  No  deed,  instrument,  or  writing  Informal 
'  tabicribed  by  the  granter  or  maker  thereof,  and  bearing  to  be  attested  by  witnesses  deed  not 
'  mhscribiiig,  and  whether  relating  to  land  or  not,  shall  be  deemed  invalid  or  denied  neckssarilt 
'  effect  according  to  its  legal  im(>ort  because  of  any  informality  of  execution,  but  the  'mpbobati 
'  burden  of  proving  that  such  deed,  instrument,  or  writing  so  attested  was  subscribed 
'  by  the  grauter  or  maker  thereof,  and  by  the  witnesses  by  whom  such  deed,  instrm- 

VOL.  L  C 
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*  ineDt,  or  writiDg  bears  to  be  attested,  shall  lie  upon  the  party  osing  or  upholding  the 
'  same,  and  such  proof  may  be  led  in  any  action  or  proceeding  in  which  such  deed, 
'  instrument,  or  writing  is  founded  on  or  objected  to,  or  in  a  special  application  to 

*  the  Court  of  Session,  or  to  the  Sheriff  witliin  whose  jurisdiction  the  defender  in  any 
'  such  application  resides,  to  have  it  declared  that  such  deed,  instrument,  or  writing 
'  was  subscribed  by  such  grantor  or  maker  and  witnesses.' 

These  enaotments,  though  very  broad  in  their  terms,  are  probably  not  intended,— as 
they  are  not  expressly  declared, — to  have  a  retrospective  effect ;  and  cases  might 
readily  be  supposed  in  which  the  rights  of  third  parties  would  be  seriously  interfered 
with  by  giving  statutory  authority  to  deeds  which  prior  to  the  ^Missing  of  the  Act  were 
invalid.  Assuming  that  they  are  not  retrospective,  however,  there  is  some  difficulty  in 
understanding  what  kind  of  '  informality  of  execution  *  is  pointed  at  by  sect.  39,  as 
the  deed,  instrument,  or  writing,  to  which  that  section  refers,  must  be  one  '  subscribed 
'  by  the  grantor  or  maker  thereof,  and  bearing  to  be  attested  by  two  witnesses 
'  subscribing,*  these  being  the  only  remaining  statutory  requisites  of  all  deeds  under 
sect.  38,  except  the  designation  of  the  witnesses,  which  may  now  be  appended  to  their 
subscriptions  by  another  party.  See  Pet.  Addison,  23d  February  1875,  2  R.  457 ;  and 
opinion  of  Lord  Young,  Ordinary,  in  Veasey  v.  Malcolm's  Trustees,  2d  June  1875. 


CHAPTER   II. 

I  HATE  now  detailed  the  enactments  applicable  to  the  execution  of 
ordinary  deeds  by  private  parties. 

We  shall,  by  and  bye,  in  connection  with  this  or  other  branches  of 
the  Course,  have  to  consider  the  solemnities  in  reference  to  the  authen- 
tication of  Instruments  of  Sasine,  Messengers'  Executions,  Decrees  of 
Court,  OflBce  Copies  or  Extracts  of  Deeds,  and  some  other  Writings ; 
and  I  shall  have  to  call  your  attention  to  the  Acts  of  1860-61,  as  to  the 
aathentication  of  Wills,  or  other  Writings  relating  to  personal  estate. 

Meantime,  I  will  go  on  with  the  further  consideration  of  the  general 
subject  of  subscription  by,  or  on  behalf  of,  the  parties,  in  the  order  of 
the  following  particulars,  viz. : — 

1.  The  subscription  of  the  party  when  he  can  write. 

2.  The  subscription  of  a  notary  or  notaries  for  the  party  when  he 
cannot  write. 

3.  Subscription  by,  or  on  behalf  of,  blind  persons. 
i  Subscription  of  parties  by  initials. 

5.  Signing  by  mark  only. 

1.  First  then,  of  the  subscription  of  parties  who  can  write.  suBBowpnow 

Deeds  by  such  parties  when  written  bookwise, — the  mode  now  almost  ^^  p^tmb  who 
universal, — must  be  subscribed  by  the  parties  at  the  end,  and  also,  when 
consisting  of  more  sheets  than  one,  at  the  foot  of  each  page.  The  Acts 
to  the  above  eflFect  are  1640,  cap.  117  ;  1579,  cap.  80 ;  1681,  cap.  5 ;  and 
1696,  cap.  16.  It  is  usual,  and  therefore  proper,  to  sign  at  the  foot  of 
each  page,  in  every  case  where  there  are  two  or  more  pages ;  but  deeds 
^tten  on  no  more  than  one  sheet — that  is,  one  single  piece  of  paper, 
though  folded  so  as  to  exhibit  four  pages — do  not  fall  within  the  pro- 
visions of  the  Act  of  1696,  as  not  consisting  of  two  or  more  sheets,  or 
separate  pieces  of  paper.  Such  deeds,  therefore,  may  be  written  book- 
^  and  will  be  validly  authenticated  although  the  subscription  of  the 
pwty  is  adhibited  on  the  last  page  only.'  On  appeal  to  the  House  of 
Lords,  the  objection  to  the  deed  in  Smith's  case,  that  the  last  page  only 

^  Wmiamson  v.  WilliamBon,  21st  Dec.  1742,  M.  16,955 ;  Smith  v.  Bank  of  Scotland, 
^  July  1816,  F.  C. 
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was  duly  signed,  was  abandoned  at  the  bar ;  but  Lord  Gifford  stated 
his  concurrence  in  the  views  of  the  Court  of  Session.^  The  case  is 
instructive  to  practitioners.  Irregularities  in  reference  to  the  execution 
of  a  bond  of  caution  to  a  bank  gave  rise  to  an  action  of  reduction  of  the 
bond,  founded,  vrUer  alia,  upon  the  Act  of  1696.  The  Court  of  Session 
having  sustained  the  bond,  the  case  was  appealed  to  the  House  of  Lords, 
and  remitted  for  reconsideration,  with  express  reference  to  the  operation 
of  the  above  Act ;  and,  although  the  bond  was  still  sustained, — the 
Judges  holding  it  as  a  fixed  point  that  the  Act  related  only  to  deeds 
consisting  of  more  sheets  than  one, — the  trial  of  the  question  forcibly 
exhibits  the  dangers  resulting  from  carelessness  of  practice,  and  shows 
how  serious  may  be  the  consequences,  even  when  the  result  is  not  fatal 
to  the  deed. 

A  more  difficult  question  connected  with  this  point  arose  in  the  case 
of  Bushby.*  A  question  was  here  raised,  whether  a  contract  of  marriage, 
drawn  in  the  Scotch  form,  but  executed  in  England,  and,  though  con- 
sisting of  three  sheets,  subscribed  on  the  last  page  only,  was  probative ; 
and  whether  the  objection  was  removed  by  marriage  having  taken  place 
on  the  faith  of  the  deed.  These  points  were  not  decided ;  but  all  risk 
of  question  should  have  been  excluded,  if  possible,  by  recurring  to  the 
parties,  and  getting  the  deed  regularly  and  formally  executed  before  the 
marriage ;  or,  if  there  was  no  opportunity  to  do  so,  by  getting  a  supple- 
mentary deed  executed  immediately  afterwards.  In  Bushby's  case  this 
was  not  timeously  done ;  and,  the  husband  having  become  bankrupt, 
the  security  for  the  provisions  to  his  wife  and  children,  on  the  faith  of 
which  the  marriage  had  taken  place,  was  exposed  to  trial  at  the  instance 
of  the  trustee  in  his  sequestration. 

The  subscription  should  be  below  the  whole  of  the  deed?  *  In  one 
case^  a  deed  was  sustained  where  part  of  the  testing  clause  was  written 
below  the  subscriptions;  but  this  decision  was  pronounced  by  the 
narrowest  majority,  and  its  authority  is  greatly  doubted.  A  deed  con- 
tained in  one  sheet,  and  which  was  subscribed  only  on  the  first  page, 
was  found  ineflFectuaL* 
SBBGBiBiNo.  ^^  thc  dccd  is  written,  according  to  the  ancient  form,  in  a  roll,  it 

must  be  subscribed  by  the  party  at  the  end,  as  in  the  case  of  deeds 
written  bookwise ;  and,  when  the  roll  consists  of  two  or  more  sheets 
battered  together,  sidescribed  on  the  margin  at  each  joining.  These 
solenmities  are  founded  partly  on  custom,  partly  on  the  Acts  applicable 
to  the  case  of  deeds  written  bookwisa  Sidescribing  is  not,  indeed,  the 
subject  of  direct,  express,  enactment ;  but,  in  the  case  of  Thomson,*  Lord 
Deas  held  the  Act  of  1696  as  a  statutory  confirmation  of  the  custom 

^  Smith  V.  Bank  of  Scotland,  4th  June  ^  Dempster  v.  Willison,  15th  Nor.  1799, 

1824,  2  Sh.  App.  265.  M.  16,947. 

SBushby  v.   Benny,   23d    June   1825, 

4Sh.llO.  *  Thomson  v.   M*Crum  men's    Trustees, 

«Dury  and  Doig  v.  Dury,   II th  March  Ist  Feb.   1856,  18  D.  470,  affirmed  24th 

1753,  M.  16,936.  March  1859.     31  Jurist,  425. 
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previously  in  operation ;  and  in  the  case  of  Macdonald,^  a  deed,  consist- 
ing of  two  sheets,  and  not  sidescribed  at  the  joining,  was  found  nulL 
Here  the  Conrt  held  the  Act  of  1696  as  establishing  the  custom  of  side- 
scribing  at  the  joinings. 

With  regard  to  the   mode  of  subscription,  it  was  anciently  not  mode  of  sub- 
Tmusoal  for  persons  possessing  land  estates  in  Scotland,  though  not 
Peers,  to  subscribe  the  name  or  title  of  their  lands  in  place  of  their  akciknt  mode 
Christian  name  and  surname.     Mr.  Eoss  ^  gives  some  curious  information  ^  s^^^*^^- 
as  to  the  early  practice  on  this  point,  adding,  *  that  some  signed  by  their 
'  surname,  without  the  Christian  name ;  and  many  by  the  name  of  their 
•lands,  altering  the  title  with  their  property.'     But  by  the  Act  1672,  ^^***?I^J™S[ 
cap.  21,  passed  with  reference  to  the  Office  of  the  Lyon  King  at  Arms,  ' 

it  is  declared  '  that  it  is  only  allowed  for  Noblemen  and  Bishops  to 
'subscribe  by  their  Titles;  and  that  all  others  shall  subscribe  their 
'  Christened  Names,  or  the  initial  letter  thereof,  with  their  Surnames ; 
'  and  may,  if  they  please,  adject  the  designations  of  their  lands,  pre- 
*  fixing  the  word  "  of "  to  the  said  designations.'  This  Act  contains  the 
rule  now  in  force  on  this  subject.  In  one  case^  a  deed  subscribed  by 
a  commoner  thus, '  FuUerton  of  that  Ilk,'  without  his  Christian  name, 
vas  sustained ;  but  this  solitary  decision,  to  which  our  practice  is  wholly 
opposed,  is  not  to  be  regarded  as  of  authority,  at  least  with  reference  to 
any  modem  deed. 

I  may  here  notice,  as  the  mode  of  subscription  in  this  country,  that 
the  Sovereign  usually  superscribes,  the  other  members  of  the  Eoyal 
Family  subscribe  their  Christian  names  only,  the  Sovereign  adding  to 
her  or  his  superscription  the  letter  It  for  Begina  or  Rex.  Peers  sub- 
scribe by  their  title  of  honour  alone — a  privilege  extended  by  custom  to 
tiie  eldest  sons  of  Peers  enjojring  titles  by  courtesy  merely.  Bishops, 
by  which  we  are  to  understand  only  those  of  the  English  Episcopal 
Church,  drop  their  proper  surname,  and  subscribe  in  place  of  it  the  name 
of  their  diocese.  Peeresses  in  their  own  right,  or  whose  title  arises 
from  marriage,  including  the  wives  of  Peers  by  courtesy,  subscribe  their 
Christian  name,  in  the  same  way  as  if  they  were  commoners,  and  also 
their  own  or  their  husband's  title  of  honour,  as  the  case  may  be. 

The  Act  requires  all  other  parties  to  adhibit  their  Christian  names  in 
fall  or  the  initial  letters  thereof;  but  custom  allows  an  abbreviated  form 
of  the  Christian  name  at  discretion ;  and,  except  in  the  case  of  notaries- 
public  acting  officially,  who,  when  so  acting,  are  required  to  adhere  to 
the  subscription  adopted  by  them  on  admission  to  their  office,  parties 
i&ay  either  adhere  consistently  to  one  form  of  subscription  on  sdl  occa- 
sions, or  adopt  sometimes  one,  sometimes  another.  Uniformity  of  practice, 
however,  in  this  particular,  is  much  to  be  desired.  The  surname  must 
dways  be  written  in  full    Heirs  of  entail  in  possession  are  usually 

'Maodonald  v.  Macdoxudd,  18th  Dec.  'Gordon  v,  Murray,  2 let  Jane  1765, 

1714,  Bl  16,808.  M.  16,818. 

Boss's  Lectmes,  i.  127. 
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required,  by  the  deed  of  entail  of  their  estates,  to  bear  a  particular 
surname ;  but  it  is  not  necessary  for  them,  and  when  they  are  peers  it  is 
not  usual,  to  adopt  such  surname  as  part  of  their  subscription.  Married 
women  sometimes,  in  place  of  subscribing  their  husband's  surname, 
retain  and  subscribe  their  maiden  name ;  and  occasionally  the  widows 
of  peers  or  baronets,  after  a  second  marriage  to  a  person  of  lesser  rank, 
continue  the  subscription  used  by  them  during  the  subsistence  of  their 
first  marriage.  In  point  of  law  these  deviations  from  the  general  rules 
do  not  appear  liable  to  objection.  See,  as  to  the  former  point,  the  case 
of  Dunlop.^ 
M178T  BB  WITH-  Thc  subscriptiou  must  be  adhibited  by  the  hand  of  the  party,  and 
DUTAflsiBTAHCB.  ^|Jl^Q^|J  assistaucc ;  otherwise  it  is  not  his  subscription,  and  the  deed  will 
be  nulL  There  are  numerous  cases  in  which  deeds  have  been  reduced 
because  assistance  was  given  to  the  party  at  subscribing.^  In  some  of 
these  cases  the  deeds  were  reduced  because  the  parties'  hands  had  been 
led ;  and  in  Ballingall's  case  it  was  observed  on  the  Bench  that  it  would 
be  dangerous,  and  was  unfit,  to  allow  such  a  practice,  where  the  law 
supplied  parties  with  a  regular  and  easy  expedient  for  attaining  their 
object  What  that  expedient  is  we  shall  have  occasion  to  consider 
presently. 

There  must  be  no  assistance  as  to  any  portion  of  the  subscription. 
The  entire  subscription  must  be  written  by  the  party.  A  testament  was 
reduced  because  the  last  syllable  of  the  granter's  surname  (Moncrieff) 
was  written  with  assistemce.^  In  this  case  it  was  successfully  pleaded 
that,  whatever  favourable  interpretation  wills  may  receive  when  once 
solemnly  completed,  it  is  absolutely  necessary  that  the  rules  of  law  as 
to  their  execution  should  be  exactly  observed.  The  subscription  must 
be  bond  fide  the  party's  own.  In  a  case  where  the  granter  had  been  in 
use  to  sign  by  initials  only,  and  had,  on  the  deed  before  the  Court, 
written  his  name  dd  longum  upon  marks,  or  scores,  which  another 
person  had  drawn  with  a  pen  or  wire,  the  deed  was  reduced.* 

These  cases,  are,  however,  to  be  contrasted  with  that  of  Wilson.*  A 
settlement  of  moveables  was  brought  to  be  executed  by  a  woman,  Ann 
Wilson,  who  was  very  ill  and  in  bed.  Mr.  Lawrie,  the  writer  of  the 
deed,  asked  her  if  she  could  write  :  she  said  '  She  would  try.'  He  then 
wrote  the  words,  *  A  Wilson,'  on  a  slip  of  paper,  and  desired  her  to  try 
whether  she  could  write  the  same  words.  She  accordingly  sat  up  in  her 
bed,  and  wrote  '  A  Wilson,'  on  the  same  piece  of  paper,  and  just  under 
the  words  written  by  Mr.  Lawrie.  '  Lawrie  next  laid  the  deed  before  her, 
*  and,  at  top  of  it,  the  slip  of  paper  as  written  by  him  and  her ;  and  she 

*  Dunlop  V.  Greenleea*  Trustees,  2d  Nov.  '  Moncrieff  v.  Monypenny,   I4th  July 

lS6d,  2  Macph.  1.  1710,  M.  15,936,  affirmed  15th  May  1711, 

2  Robertson  v.  Young,  20th  December  Robertson's  A  pp.  26. 

1744,  Elch.  voce  Writ,  No.  18  ;  BallingaU  *  Crosbie  v.  Picken,  30th  Nov.  1749,  M. 

V.  Robertson,  22d  May  1806,  Hume  916  ;  16,814. 

and  Wilson  v.  Pringles,  24th  Feb.   1814,  ^  Wilson  v,  Raebnrn,  28th  May  1800, 

Hume,  923.  Hume,  912. 
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'  then,  without  leading  of  the  pen,  or  any  touching  or  supporting  of  her 
'  hand  or  arm,  or  the  tracing  of  any  mark  for  her  on  the  paper,  adhibited 

*  her  subscription,  "  A  Wilson."    The  letters  were  coarse  and  unshapely, 

*  but  distinct  and  fully  formed,  and  such  as  could  not  have  been  written 
'  by  any  one  who  had  not  been  in  the  use  of  subscribing  her  name.    More- 

*  over,  this  subscription  of  hers  bore  no  likeness  to  Lawrie's  hand,  and 
'  was  nowise  an  imitation  of,  or  drawing  after,  her  name,  as  written 
'  by  him,  but  was  a  proper  subscription  of  her  own.'  The  deed  was 
sustained. 

The  report  of  this  case  is  worthy  of  careful  perusal,  and  the  follow- 
ing N£.,  subjoined  thereto  by  Baron  Hume,  is,  like  all  his  observations, 
very  instructive  : — *  The  direction  in  the  Act  1540,  cap.  117,  is,  to  em- 
'  ploy  the  hand  of  a  notary  only  "  if  the  party  cannot  write  ;"  and  to 

*  avoid  this  necessity,  it  is  not  requisite  the  party  be  able  to  write  a  free 

*  and  current  hand,  or  easily  to  despatch  a  writing  of  some  length.  It  is 
'  sufficient  that  he  can  write  his  name  and  surname,  in  such  a  uniform 

*  and  distinct  way  as  gives  the  subscription  a  character  of  its  own,  and 

*  afibrds  the  means  of  detecting  falsehood  comparatume  literarum.     In 

*  the  present  instance,  Lawrie  (the  professional  man  employed)  could  not 
'  properly  have  called  in  a  notary  after  he  had  asked  the  testator  whether 
'  she  could  write,  and  had  seen  her  make  the  trial  and  succeed.     In  the 

*  case  of  Crosbie,  the  party  only  blackened  the  writing,  previously  executed 

*  by  another,  with  a  pen  on  the  paper.    There  was  thus  an  utter  want  of 

*  uniform  and  proper  character  of  hand.' 

2.  I  now  proceed  to  the  subscription  of  a  notary,  or  notaries,  for  the  Notarial 
party  when  he  cannot  write.  subscription. 

The  Statute  1540,  cap.  117,  required,  when  the  party  could  not  write, 
the  subscription  of  one  notary  for  him,  without  in  express  terms  appoint- 
ing witnesses  to  the  notary's  subscription.  The  Act  1579,  cap.  80, required 
tiiat  deeds,  by  parties  who  could  not  subscribe,  should  be  subscribed 
hy  two  notaries  before  four  witnesses.  And  the  Act  1 681,  cap.  5,  requires 
the  witnesses  to  see  or  hear  the  party  give  warrant  to  a  notary,  or  notaries, 
to  subscribe  for  him,  and  in  evidence  thereof  touch  the  notary's  pen.* 


'By  fbe  Conveyanoing  (Sootlaiid)  Act  1874  (37  and  38  Viot.  cap.  94),  sect.  41,  it  is 
enacted,  that '  Without  prejudice  to  the  present  law  and  practice,  any  deed,  instrument, 
'  or  writing,  whether  relating  to  land  or  not,  may,  after  having  been  read  over  to  the 

*  gnater,  who  from  any  cause,  whether  permanent  or  temporary,  is  unable  to  write,  by 
'  €oe  notary 'public  or  justice  of  the  peace  subscribing  the  same  for  him  in  his  presence 

*  tod  by  Ida  authority,  without  the  ceremony  of  touching  the  pen,  all  before  two 
'vitDenes,  and  the  dooquet  thereto  shall  set  forth  that  the  granter  of  the  deed 
'  uttiiorised  the  execution  thereof,  and  that  the  same  had  been  read  over  to  him  in 
'  pmeoce  of  the  witneaaes.  Such  docquet  may  be  in  the  form  set  forth  in  Schedule  (I) 
'  Ikereto  annexed,  or  in  any  words  to  the  like  effect.' 

The  dianges  here  introduced  or  authorised  are,  that,  in  place  of  a  deed  being  executed 
^  two  notaries  and  four  witnesses,  where  the  party  cannot  write,  one  notary  and  two 
^ntneHesare  sufficient ;  justices  of  the  peace  may  act  as  well  as  notaries  ;  and  the  enact- 
■CBt  ai^liei  to  all  deeds,  and  whether  relating  to  land  or  not.    The  reading  of  the 
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\o,  c.  117.  The  first  of  these  Acts  made  no  distinction  between  deeds  as  relating 

to  heritage  or  moveables,  or  as  *  of  great  importance/  or  otherwise.-    The 

79,  c.  80.  second  is  applicable  specifically  to  a  variety  of  deeds,  and  generally  to 
*  all  writs  importing  heritabil  titil,  or  utheris  bandes  and  obUgationes  of 
'  great  importance.'  This  term  has  been  found,  by  a  train  of  decisions^ 
to  apply  to  bonds  or  obligations  relating  to  sums  exceeding  the  amount 
or  value  of  £100  Scots,  or  £8,  6s.  8d.  sterling  calculated  with  referenod 
to  the  obligant  Thus  a  person  who  cannot  subscribe,  granting  a  bond  or 
obligation  for  more  than  £50  Scots,  or  £4,  3s.  4d.  sterling,  to  each  of  two 
or  more  individuals,  requires  two  notaries  to  sign  for  him,  and  four  wit- 
nesses to  attest  his  warrant  to  the  notaries,  and  their  subscriptions.  Bonds 
or  obligations  (not  importing  heritable  title)  for  sums  of  less  amount  or 
value  than  £100  Scots,  can  be  validly  executed,  for  parties  unable  to 
write,  by  one  notary,  before  two  witnesses.  It  has  also  been  found  that 
a  bond,  granted  merely  in  corroboration  or  satisfaction  of  a  former  obliga- 
tion, is  not  a  '  vrriting  of  importance,'  though  the  first  obligation  should 

BBTAKENT8.  havo  oxteuded  beyond  £100  Scot&^  Testaments,  moreover,  that  is, 
deeds  executed  intuitu  mortis,  applicable  to  moveable  or  personal  estate 
only,  are  valid  when  duly  executed  by  one  notary  in  presence  of  two  wit- 
nesses ;  although  the  inventory — that  is,  the  estate  and  legacies  conveyed 
— is  above  the  amount  with  reference  to  which  a  bond  or  obligation  so  sub- 
scribed could  be  sustained.^  In  Stoddart's  case  the  judgment  was  imani^ 
mous.  With  reference  to  this  subject,  Erskine  says,* '  Let  the  subject  of 
'  a  testament  be  ever  so  valuable,  one  notary  signing  for  the  testator,  with 
'  two  witnesses,  is  suflBcient.'  Lord  Stair  says,*  '  The  effect  of  testaments 
'  being  so  small,  the  solemnities  thereof  are  no  other  than  what  are  neces- 
'  sary  to  accomplish  any  other  writ.'  This  is  by  no  means  a  satisfactory 
mode  of  stating  the  law ;  but  Stair  goes  on  to  add, '  If  the  testator  cannot, 

^  Erskine,  iii.  2.  10  ;  Jack  v.  Jacks,  ISth      16,960,  and  Stoddart  v.  Arklay,  18th  Dee. 
Dec.  1671,  M.  12,975  k  16,836.  1799,  M.  16,857. 

s  Erskine,  iii.  2.  23. 
s  Bog  V.  Hepburn,  18th  Jan.  1623,  M.  «  Stair,  iii  8.  34. 


deed  to  the  granter,  in  presence  of  the  witnesses,  before  execution,  is  a  statutory  solem- 
nity under  the  Act,  and  the  ceremony  of  touching  the  pen  is  unnecessary.  The  docquet 
(Schedule  (I)  is  as  foUows  : — 

Form  of  Docquet  where  Granter  of  Deed  cannot  write. 

By  authority  of  the  above-named  and  designed  A.B.^  who  declares  that  he  cannot 
write,  on  account  of  sickness  and  bodily  weakness  [or  never  having  been  taught,  or 
othertoise  as  the  case  may  be\  ,1  CD,  [design  him\  Notary  Public,  [or  Justice  of  Peace 
for  the  county  of  [name  U\  or  as  regards  wills  or  other  testam^nlary  writings  executed  by 
a  parish  minister  as  Notary  Public  in  his  own  parish,  minister  of  the  parish  of  {name  U)], 
subscribe  these  presents  for  him,  he  having  authorised  me  for  that  purpose,  and  the 
same  having  been  previously  read  over  to  him,  all  in  presence  of  the  witnesses  before 
named  and  designed,  who  subscribe  this  docquet  in  testimony  of  their  having  heanl 
[or  seen]  authority  given  to  mo  as  aforesaid,  and  heard  these  presents  read  over  to  the 
said  A.B. 

E,F,,  witness. 
0,H,,  witness. 

(Signed)     A.B.,  Notary  Public  [or  Justice  of  the  Peace 

or  Parish  Minister]. 
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'  or  be  not  able  through  sickness  to  write,  a  testament  will  be  sufficient 
'byanotar  and  two  witnesses,  notwithstanding  of  the  Act  1579,  cap. 
'  80,  requiring  to  writs  of  importance  two  notars  and  four  witnesses, 
*vliich  holds  not  in  testaments,  though  containing  matter  of  great 
'  ifflportance.'    The  conclusion  of  this  passage  is  distinct  and  explicit.   In 
reference  to   the  subject  of  attestation  by  witnesses,  Professor  Bell^ 
sfys,  to  the  same  effect,  'four  witnesses  are  not  required  in  testa- 
'mentaiy  writings;  two  are  declared  sufficient;'  and  it  is  evidently 
implied  in  what  he  says  that   one  notary  is  sufficient.      Professor 
Henries'  gives  a  clear  and  distinct  opinion  to  the  same  effect ;  referring 
to  Tait  on  Evidence  in  addition  to  the  other  authorities  above  cited 
The  same  rule  of  law  is  laid  down  by  Mr.  Dickson,  in  his  work  on 
tbe  Law  of  Evidence?     Authority,  therefore,  and   certainly  practice 
also,  are   in  £Ekvour  of  testaments  so  executed ;  and  the  privilege,  to 
be  afterwards  more  fully  noticed,  allowed  by  law  to  every  parish 
m]ni8t>er  in  Scotland,  to  act  within  his  parish  as  a  notary  in  the  exe- 
eation  of  testaments,  corroborates  the  view  that  one  notary  is  suffi- 
cient in  any  casa     There  are  rarely  two  ministers  in  a  parish.     It 
is  nec^sary,  however,  to  call  your  attention  to  a  doubt  as  to  the  suffi- 
ciency of  execution  by  one  notary  before  two  witnesses  only,  when 
the  testament  disposes  of  a  sum  exceeding  £100  Scots,  suggested  by 
the  late  Lord  Justice- Clerk  Hope  in  the  case  of  Galletly.^    This  case 
had  reference  to  a  last  will  and  testament,  by  one  who  could  not  write, 
bequeathing  between  £200  and  £300  sterling  in  money.     His  Lordship 
oibeerved  that  a  point  of  great  importance  was  raised  in  the  record,  viz., 
the  question,  whether  a  deed,  like  that  before  the  Court, '  could,  by  the  law 
'  of  Scotland,  be  validly  executed  by  only  one  notfiuy  and  two  witnesses, 
'instead  of  two  notaries  and  four  witnesses.'     The  defender  maintained 
that,  the  deed  in  question  being  a  will,  one  notary  and  two  witnesses 
were  sufficient ;  but  the  Lord  Jastice-Clerk  said  '  he  did  not  think  the 
point  was  wholly  fixed  by  the  authorities  quoted.'     This  question  was 
in  consequence  reserved,  and  the  case  was  compromised.    We  have  thus 
a  point  of  great  practical  importance  placed  in  a  position  not  altogether 
satisfactory.     How  we  are  to  deal  with  it  must  depend,  on  the  confidence 
we  have  in  the  authorities.    On  these  I  have  myself  the  fullest  reliance  ; 
but  any  one  who  is  in  doubt  on  the  subject  can  exclude  the  risk  of 
question,  by  taking  the  assistance  of  two  notaries  in  presence  of  four 
witaesses.* 

Subscription  by  the  intervention  of  notaries  is  truly  that  of  manda-  Notaries  act 

•  HERK  AS  MAM' 

t(m  for  the  principal  party ;  and — (1.)  Each  of  the  notaries  ought  per-  datories. 
sonally  to  know  the  party,  or  to  have  his  identity  duly  certified.    By  Act 

' BelTi Cofinnientaries,  L  324,  5th  edit  ^  Galletly  v.   Macfarlane,    let  August 

^  Menzies,  p.  141.  1843,  6  D.  1. 

'  DkkMO  on  Eyidence,  i.  404. 


See  note  on  page  39. 
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of  Sederunt,  21st  July  1688,  notaries  are  prohibited  from  subscribing 
writs  for  persons  who  cannot  write,  unless  it  either  consist  with  the 
notaries'  knowledge,  that  he  for  whom,  and  at  whose  command,  they 
subscribe,  is  the  person  designed  in  the  writ ;  or  that  the  same  be  attested 
by  the  subscribing  witnesses,  or  by  other  credible  persons ;  and  which  the 
notary  is  to  mention  when  he  subscribes  for  the  party.  (2.)  In  evi- 
dence of  giving  warrant  to  each  of  the  notaries,  the  party  must  touch 
their  pens.^  After  this  warrant  has  been  duly  given,  the  notaries 
subscribe  each  page  of  the  deed,  adding  to  their  subscriptions  the 
letters  N.P.,  being  the  initial  letters  of  the  words  Notary-Public ;  and 
on  the  last  page,  a  docquet  or  certificate  is  subjoined,  in  the  handwriting 
of  one  of  them,  in  which  they  are  described  as  notaries-public  and 
co-notaries  in  the  premise^.^  ^  The  notaries  subscribe  this  docquet,  each 
adding  the  letters  i\r.P.  to  his  subscription.  They  do  not  on  such  occa- 
sions prefix  their  mottoes  ;  but  they  ought  to  be  careful  to  make  use  of 
the  subscription  adopted  by  them  on  admission  to  their  office.  In 
giving  warrant  to  the  notaries,  it  is  essential  that  the  party  shall  touch 
their  pens,^  but  it  is  not  necessary  that  the  docquet  shall  state  more 
than  that  the  warrant  was  given.^  In  the  cases  noted  the  docquets 
stated  only  that  the  notary  acted  at  command  of  the  party,  which  was 
held  sufficient,  according  to  the  maxim,  omnia presumimtur  soUnniteriuta, 
The  giving  of  warrant,  however,  must  be  expressly  stated*  <^  Some- 
times, in  place  of  the  notaries  making  out  a  joint  docquet,  each  of  them 
adhibits  a  separate  docquet,  in  which  case  the  leading  docquet  must, 
and  the  second  ought  to,  bear  that  the  warrant  was  duly  given.  But, 
when  the  first  notary  said  '  de  mandato'  it  was  found  that  the  co- 
notary  need  not  repeat  these  words.'  In  Gordon's  case  the  second 
docquet,  which  was  holograph  of  the  notary,  was  sustained,  though  not 
subscribed  by  him.  And  in  the  earlier  case  of  Cullen,*  the  objection  to  a 
writ,  attested  by  notaries,  that  they  had  not  subscribed  their  attestations, 
was  repelled,  the  names  of  the  notaries  being  at  length  in  their  attesta- 
tions, which  were  separate  and  holograph.  But  the  omission  to  sub- 
scribe, besides  indicating  want  of  due  care,  would,  at  the  present  day,  be 
unsafe.© 

It  is  not  enough  that  the  deed  itself  shall  express  the  warrant  to 

1  Dallas  V,  Paul,   13th  Jan.  1704,  M.  '  Dewar  v.  Betson,    nth  Jany.   1682, 

16,839  k  5677  ;   Maver  v.  Russel,  10th  M.  16,837;  Gordon  v.  Murray,  2l8t  Jane 

July  1710,  M.  16,841.  1765,  M.  16,818. 

*  Williamson    v,    Urquhart,    23d    Feb. 

1688,  and  M^Kenzie  r.  Burnet,  Feb.  1688,  *  Cullen  v.  Thomsons,  December  1731, 

M.  16,838.  M.  16,842. 


^  This  ceremony  is  now  unnecessary,  as  explained  on  page  39. 

b  See  Form  of  Docquet  (Schedule  I)  annexed  to  37  and  38  Vict.  cap.  94,  and  note 
on  page  39. 

^  The  necessity  for  the  docquet  being  holograph  of  the  notary  is  illustrated  by  the 
case  of  Henry  v.  Reid,  10th  Feb.  1871,  9  Macph.  503. 

d  37  and  38  Vict.  cap.  94,  §  41. 

e  The  Docquet  in  the  form  annexed  to  the  Act  of  1874  must  be  subscribed  by  the 
notary. 
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haTC  been  given.  The  fact  must  be  certified  in  the  notaries'  docquet^ 
Okenan  explains  the  reason  of  this.    He  says, '  Witnesses  to  a  deed 

*  Bgned  by  notaries  are  not  only  witnesses  to  the  subscription  of  the 
'notary,  but  also  to  the  command  given  him,  both  which  tiie  witnesses 
'attest;  and  as  witnesses  are  neither  bound,  nor  supposed  in  any  case, 
'  to  know  what  is  contained  in  the  body  of  the  deed,  they  attest  no  more 
'  tiian  what  is  in  the  docquet  The  authority,  also,  to  notaries  must  be 
'  giTen  at  the  very  time  of  executing  the  deed,  for,  till  then,  there  is  loms 

*  pcBniteniia: ;  and,  for  anything  that  could  appear  from  the  face  of  the 
'  deed  in  question,  it  might  have  been  written  many  days  before  sign- 
'  ing.  The  docquets  bearing  merely  pro  Ulo  subscribo  was  nothing,  for 
'  ihongh  it  may  be  true  that  the  notary  could  not  with  truth  say  so, 

*  without  his  authority,  yet  that  was  but  his  assertion,  which,  whether 
'true  or  false,  is  the  very  question.' 

The  subject  of  authenticating  marginal  additions,  generaUy,  will  be  Should  hak- 
eoDsideied  in  a  subsequent  Lecture.    When  such  addition  occurs  in  a  AuraoBra*^^ 
deed  to  be  signed  by  notaries,  I  have  no  doubt  that  the  general  mandate  JJ^J^^' 
to  sign  the  deed  extends  to  marginal  additions,  as  well  as  to  what  is  in  additions? 
flie  body  of  the  deed  ;^  but,  having  regard  to  the  case  of  Elliots,'  it 
appears  advisable  to  obtain  express  warrant  to  sign  the  marginal  addi- 
tion, as  well  as  the  deed,  and  to  express  in  the  docquet  that  such  war- 
nnt  was  given. 

It  is  not  essential,  de  solennitate,  that  the  deed  shall  be  read  over  to 
the  party  in  presence  of  the  notary,  or  notaries,  and  witnesses.  But,  in 
the  case  of  Torkstoun,^  it  was  observed  on  the  Bench,  that  it  may  be 
often  necessary  that  such  reading  should  take  place  as  a  precaution 
against  fraud,  and  that  the  witnesses  may  be  able  to  establish  the  fact, 
if  called  on  to  do  so.  In  practice,  reading  uniformly  takes  place,  and 
it  ought  not  in  any  case  to  be  omitted.^ 

The  notaries,  moreover,  must  act  conjointly,  and  not  separately,  notarimi 
They  must  subscribe  unico  contextu;  and  the  four  witnesses  must  attest  J^onm^r. 
the  subscription  and  fewts  all  together,  and  not  two  by  two,  or  separately, 
otherwise  the  deed  will  be  reduced.*  But  if  the  deed  is  duly  signed 
by  one  of  the  two  notaries,  and  his  subscription  is  duly  attested  by 
two  of  the  witnesses,  the  deed  will  be  sustained  to  the  extent  of  £100 
Scots.* 

The  witnesses  must  see  the  notaries  subscriba    The  Act  1 681,  cap.  5,  losi,  c  5. 

*  Krrel  v.  Moffat,  IStb  Jane  1745,  M.  *  Yorkatoun  and  Others  v.  Grieve,  2d 
1S,846,  and  37  and  38  Vic  cap.  94,  §  41,      Dec.  1794,  M.  16,856. 

Md  Schedule  L  *  White  v,  Knox,  27th  Dec.  1711,  M. 

•  TV  .         .   *%««        ■!  .1.  -I  16,841,  and  Rollanda  v.  RoUand,  let  July 
^DickBon,  L  388,  and  cases  cited.  ^i^n  M   16  851 

'Bliots  V.  Riddel,  6th  Dec.  1695,  M.  «  Andersok  v'  Cock,   24th  Dec.   1700, 

1S.838.  M.  6843  &  16,840. 


*  The  Act  of  1 874  (§  41)  makes  it  essential  that  the  deed  shall  be  read  over  to  the 
gmter  before  its  execution  on  his  behalf,  and  the  Docquet  must  bear  that  the  deed 
VM  read  over  to  bim  in  presence  of  the  witnesses. 
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allows  acknowledgment  of  subscription  to  the  witnesses,  as  an  equi- 
valent to  the  actual  subscription  in  their  presence,  only  with  reference 
to  the  subscription  of  parties,  not  of  notaries ;  and  obviously  for  the 
reason  stated  by  Kilkerran  in  the  passage  already  quoted,  that  the  wit- 
nesses, in  the  case  of  subscription  by  notaries,  attest  not  merely  such 
subscription,  but  the  giving  of  the  authority  to  subscribe,  which  does 
not  stand  upon  the  mere  assertion  of  the  notary.^ 
What  if  thb  The  statement,  in  the  docquet,  of  the  party's  declaration  of  inability 

PASFT  IS  TRULY  *.  x.  y  ^ 

ABLB  TO  wRiTBf  ^  wrltc,  provcs  only  that  such  declaration  was  made,  and  does  not  estab- 
lish the  inability ;  but,  in  practice,  both  the  declaration  of  the  fact  and 
cause  of  inability  are  in  use  to  be  inserted  in  the  docquet ;  and  it  is 
proper  to  follow  the  general  rule  in  this  particular.  When  the  party, 
on  whose  behalf  notaries  have  signed,  is  able  to  write,  the  preponder- 
ance of  authority  is  to  the  effect  that  he  himself  cannot  set  aside  the 
deed,  if  he  really  gave  authority  to  sign  for  him.^  On  this  point  you 
may  refer  also  to  the  case  of  Campbell,*  where  a  charter  subscribed  by 
one  notary,  alleging  he  had  command  of  the  granter  because  she  affirmed 
she  could  not  write,  was  found  open  to  reduction  by  her,  she  offering  to 
prove  that  she  could  write,  and  was  in  use  to  write  and  subscribe,  botJi 
before  and  after  the  date  of  the  deed ;  but  although  the  report,  which 
is  very  short,  does  not  refer  to  any  other  ground  of  reduction,  it  is  to 
be  observed  that  this  was  a  deed  importing  heritable  title,  for  which 
reason  alone  it  would  seem  to  have  been  reducible,  as  subscribed  by 
only  one  notary  for  the  party. 

In  these  cases,  supposing  it  to  be  true  that  the  parties  could  write, 
the  deeds  were  not  executed  in  strict  accordance  with  the  law.  But,  on 
the  other  hand,  if  the  parties  actually  alleged  that  they  could  not  write, 
and  gave  mandates  in  presence  of  the  witnesses,  authorising  the  notary 
or  notaries  to  sign  for  them,  it  was  reasonable  that  they  should  be 
barred,  personcUi  exceptione,  from  acting  in  the  face  of  what  they  had 
themselves  authorised. 

Where  third  parties  are  concerned,  the  case  is  somewhat  different 
The  question  arose  in  a  case  of  competition  of  creditors.  In  the  case 
of  Clark,*  reduction-improbation — that  is,  reduction  on  the  ground  of 
forgery  or  falsehood — was  pursued,  of  a  contract  subscribed  by  two 
notaries,  for  a  party  who  in  ordinary  health  could  write,  but  at  the  date 
of  signing  was  unable  to  do  so  by  reason  of  sickness,  as  the  docquet  ex- 
pressed. The  Court  required  the  holder  of  the  contract  to  prove  that 
the  party,  at  the  time  of  subscribing,  was  so  sick  that  he  could  not 

^  Littlejobn  v.  Hepburn,  8th  Dec.  1608,  >  Campbell  v.  BeU,  Sd  March  1610,  M. 

M.  16,828,  and  Veitch  v.  Horaburgh,  Slat       16,828. 

Jan.  1637,  M.  16,834.  3  oiark  v.  Laird  of  Balgounie,  3d  Jan. 

1683,  M.  16,837-8. 


^  The  Act  of  1874  requires  that  the  deed  should  be  subscribed  in  presence  of  the 
witnesses,  and  that  the  docquet  should  state  the  fact  of  this  having  been  done ;  §  41 
and  Schedule. 
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subscribe  his  name.    The  report  does  not  mention  the  final  issue  of 
the  case. 

From  these  cases  we  see  the  importance  of  the  Act  of  Sederunt  of 
1688,  prohibiting  notaries  from  subscribing  writs  for  persons  who  can- 
not write,  without  adequate  knowledge  or  evidence  as  to  the  parties' 
identity.  Subscription  for  another  is  a  very  solemn  act,  intended  to 
draw  alter  it  important  consequences.  And,  independently  altogether 
of  the  statutory  prohibition,  no  one  ought  to  adhibit  his  name,  and  give 
fte  weight  of  his  character  and  official  position,  to  any  document,  with- 
out having  good  reason  to  believe  that  he  is  called  on  to  do  so  by  the 
right  party,  and  on  sufficient  grounds. 

The  notary,  who  acts  officially  in  the  execution  of  a  deed,  ought  to  Notabt  ought 
iave  no  concern  with  the  deed  in  any  other  way.^     An  opposite  decision  ^hct^^SSth 
tas  pronounced  in  a  case  similar  to  Gormock's,^  but  the  deed  there  was  ™^  °^™* 
sustained  because  of  the  insignificance  of  the  sum  to  which  it  related, 
aad  for  other  exceptional  reasons.    And  the  law  on  the  subject,  as  settled 
in  Gormock's  case,  was  recently  confirmed,  after  the  most  careful  consi- 
deration, in  the  case  of  Ferrie.*     Here  it  was  held  that  a  trust-disposition 
and  settlement  was  invalid,  in  respect  that  one  of  the  notaries  by  whom 
it  bore  to  be  signed,  as  in  place  of,  and  authorised  by,  the  testator,  was 
ooe  of  the  trust  disponees  and  executors  under  the  deed,  although  he 
bad  no  patrimonial  interest  under  it,  and  merely  had  the  ordinary  rights 
aad  powers  of  a  testamentary  trustee. 

In  the  case  of  mutual  contracts,  the  same  notary  is  not  entitled  to 
sabscribe  for  both  the  parties.  If  neither  party  can  subscribe,  each 
ooght  to  be  separately  represented.*  * 

The  minister  of  a  parish  may  officiate  as  a  notary,  in  making  the  Parish  mini- 
testament  of  a  person  dwelling  in  his  parish.     In  reference  to  this  privi-  as  notary  in 
lege,  Eiskine  says,* '  It  was  not  unusual  for  clergymen  to  enter  notaries  t^^^ient. 
'before  the  Keformation;  but  ministers  (by  which  are  meant  parochial 
'presbyters)  are  by  1584,  cap.  133,  disabled  from  exercising  any  civil 
'  office,  as  of  Judge,  Advocate,  or  Notary,  except  in  the  case  of  testaments. 

*  The  power  which  was  continued  to  ministers  by  this  Act,  in  the  special 

*  matter  of  testaments,  was  originally  intended  for  the  single  purpose  of 
'  andiorising  the  attestation  of  testaments  by  such  churchmen  as  had 
'  regularly  entered  notaries ;  but  custom  has  long  extended  it,  without 
'  distinction,  to  all  ministers,  because  they  are  obliged  by  their  office  to 

^  Laiid  of  Gormock  0.  the  Lady,  April  ^  Ferrie  v.  Ferrie*B  Trustees,  23d  Jan. 

1583.  M.  16,874.  1863,  1  Macph.  291. 

^  Craig  V.  Richardson,  27th  June  1610, 

'Gibioiip.  Howie,  29th  Jan.  1629,  M.      M.  16,829. 
1W9.  fi  Erskine,  iii.  2.  23. 


^  Bat  a  mutoal  diajiosition  and  settlement  by  a  brother  and  sister,  bearing  to  be 
'^^▼oeabb  by  either,  executed  by  the  same  two  notaries  for  each  party,  was  sustained  ; 
^^neme  f.  GixBme's  Trustees,  2l8t  Oct.  1868,  7  Macph.  14,  and  since  the  Conveyancing 
Act  of  1874  came  into  operation,  it  would  follow  that  a  similar  deed  might  be  executed 
bj  one  notary  and  two  witnesses  for  both  parties.  "^ 
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*  be  frequently  with  dying  persons  when  notaries  cannot  easily  be  got' 
This  privilege,  however,  seems  to  belong  exclusively  to  the  minister 
of  the  parish  where  the  party  dwells  at  the  time  the  testament  is  made, 
if  such  minister  is  then  in  the  parish.^  The  minister  ought  to  obtain 
warrant  from  the  party  to  attest  the  facts,  and  subscribe  his  own  name 
in  the  same  way  as  an  ordinary  notary.  In  one  case,  a  minister, 
following,  as  it  was  said,  the  custom  of  the  district,  subscribed  the  party's 
name,  in  place  of  his  own,  to  a  testament ;  showing,  however,  in  tlie 
testing  clause  of  the  deed,  which  was  in  his  own  handwriting,  that  all 
necessary  formalities  had  been  observed.  The  cause  was  superseded  till 
the  minister  annexed  an  attestation,  as  a  notary,  of  his  having  subscribed, 
and  the  testament  was  then  sustained.^  ^ 
Affidavitb.  The  rule  requiring  the  subscription  of  two  notaries  for  parties  who 

cannot  vrrite,  and  the  presence  of  four  witnesses  to  attest  their  authority 
and  the  isci  of  their  subscription,  does  not  extend  to  affidavits,  taken 
before  magistrates,  by  parties  who  cannot  write.  These  are  judicial  acta^ 
which,  in  such  cases,  are  duly  proved  by  the  subscription  of  the  magis- 
trate, and  a  statement  by  the  party  in  his  affidavit  that  he  cannot  writa 
An  affidavit  and  claim  in  a  sequestration,  authenticated  as  above,  was 
sustained ;  but  a  mandate  by  the  same  party,  giving  authority  to  vote 
in  the  sequestration,  was  authenticated  by  two  notaries  in  presence  of 
four  witnessea' 

Dkmw  by  ^  3.  We  shall  now  consider  the  mode  of  executing  deeds  by  blind  per- 
sons, including,  as  of  that  class,  persons  so  blind  that  they  cannot  see 
what  they  are  subscribing,  or  distinguish  their  own  names  when  sub- 
scribed. Such  persons,  when  they  can  write,  can  execute  deeds  in  the 
same  manner  as  if  they  could  see,  and  had  their  power  of  vision  unim- 
paired.* In  Couts's  case,  a  writ,  subscribed  by  a  person  who  was  blind, 
being  challenged  as  not  probative,  he  not  being  capable  to  know  to  what 
he  set  his  name,  the  objection  was  repelled,  in  respect  that  a  blind  per- 
son has  the  same  access  to  be  informed,  which  they  have  who  see  and 
cannot  read. 

The  judgment  in  Lord  Fife's  case  settled, — 

(1.)  That  the  subscription  of  the  party  is  the  proper  legal  subscrip- 
tion, where  he  can  write. 

(2.)  That  the  subscribing  party  is  presumed  to  know  the  contents  of 
the  deed. 

^  Hepburn  v.  Laird  of  Waughton,  Slat  ^  Couts  v,  Straiton,  2 let  June  1681,  M. 

Jan.  1606,  M.  16,827.  12,601  ;  Earl  of  Fife,   30th  Nov.   1S19, 

*  TraU  V.  Trail,  27th  Feb.  1805,  F.  C,  F.  C,  reversed  17th  July  1823,  1  Sh.  App. 

&  M.  15,955.  498  ;  and  Ker  v,  Hotchkis,  23d  May  1837, 

3  Paul  v.  Gibson,  13th  Feb.  1834,   12  15  Sh.  983. 
Sh.431. 
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^  The  Schedule  (I)  annexed  to  the  Act  of  1874,  giving  the  form  of  docquet  to  be 
used  where  the  party  cannot  write,  expressly  describes  the  parish  minister  as  notary- 
public  in  his  own  parish  in  the  execution  of  wills  or  other  testamentary  writings. 
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(3.)  That,  to  impeach  the  deed,  as  not  his  deed,  it  must  be  proved 
that  he  did  not  know  its  contents  when  he  subscribed  it 

(4.)  That  previous  reading  of  the  deed  to  the  party  is  not  a  necessary 
solemnity.     But 

(5.)  The  non-reading  of  the  deed  to  the  party,  though  it  is  evidence 
to  be  received,  is  not  conclusive  evidence  that  he  did  not 
know  its  contents. 

This  decision  corrected  two  previous  cases,^  in  which  the  Court  of 
Session  reduced  deeds  subscribed  by  blind  persons,  or  by  notaries  for 
them,  where  it  could  not  be  proved  that  the  deeds  had  been  previously 
leid  over  to  the  parties. 

Bat  though  deeds  by  blind  persons,  who  are  able  to  sign  their  names, 
can  be  executed  without  the  intervention  of  notaries,  such  intervention 
is  not  excluded.  It  is  in  the  option  of  such  parties  either  to  subscribe  in 
the  ordinary  way,  or  to  take  the  assistance  of  notaries,  as  in  the  case  of 
persons  who  cannot  write.^  In  £eid's  case,  a  party,  at  the  dates  of  certain 
deeds  of  settlement  sought  to  be  reduced,  could  subscribe  his  name,  and 
WIS  in  the  practice  of  subscribing  it,  to  writings  requiring  his  subscription. 
He  was  at  said  dates  not  totally  blind,  but  his  sight  Vas  so  defective 
that  he  could  not  read  any  written  document,  nor  decipher  the  sub- 
scriptions attached  to  it.  The  deeds  of  settlement  had  been  subscribed 
by  two  notaries;  and  with  reference  to  one  of  the  deeds,  dated  in 
1822, — prior  to  the  decision  of  the  House  of  Lords  in  Lord  Fife's  case, 
which  was  in  1823, — the  docquet  bore  that  Beid,  'from  a  defect  of 
'  sight,  or  dimness  of  vision,  cannot  see  to  read  writing  clearly,  as  he 
'  asserts,'  and  was  '  desirous  to  execute  the  foregoing  deed  in  a  vtdid  form, 
'  so  as  to  exclude  challenges  on  the  head  of  blindness  or  defect  of  sight.' 
With  regard  to  another  dated  in  1825,  the  docquet  stated  that  Beid, 
'  fiom  a  defect  of  sight  or  dimness  of  vision,  cannot  see  to  read  writing, 
'  as  he  asserts.'  The  docquet,  you  will  observe,  did  not  state  that  he 
oould  not  write;  in  point  of  fact  he  could  do  so.  But  the  Court 
unanimously  sustained  the  deeds.  When  this  case  was  before  the 
Court  in  1835,  Lord  Glenlee  is  reported  to  have  observed,  that  the 
judgment  of  the  House  of  Lords,  in  Lord  Fife's  case,  gives  no  counten- 
ance to  the  idea  that  a  man  totally  blind  can  legally  execute  a  deed 
without  notaries,  but  only  that  one  in  the  situation  of  Lord  Fife  could 
and  ought  to  subscribe  his  own  deed.  The  question  in  Beid's  case  he  is 
stated  to  have  held  as  turning  on  Beid's  defective  power  of  seeing. 
I  am  inclined  to  doubt  the  correctness  of  this  report  of  Lord  Glenlee's 
▼iews;  as  Lord  Fife's  case  establishes  that,  in  respect  of  the  Statutes 
Rgirding  the  subscription  of  deeds,  all  persons  who  can  write  ought  to 
tnthenticate  their  deeds  by  their  own  subscriptiona  In  fact  there  is 
no  statutory  solemnity  applicable  to  the  blind,  as  contradistinguished 

*E»riof  March,  16th  Dec.  1735,  5  Br.  *  Reid  v,  Baxter,  19th  Dec.   1837,   16 

^^S40;andRo88'BTm8t6e8V.Agliaiiby,      Sh.  273;  continuation  of  Reid,  7th  July 
3(1  Jtly  1792»  M.  16,S53.  1835,  13  Sh.  1063. 
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from  other  parties.  Lord  Moncreiff,  the  Lord  Ordinary  in  Ker's  case, 
speaks  distinctly  to  this  effect  in  a  note,  the  whole  of  which  I  recom- 
mend to  your  perusal  He  says, '  The  law  appears  to  the  Lord  Ordinaiy 
'  to  be  very  plain.  Blindness  is  no  statutory  objection.  The  judgment 
'  of  the  House  of  Lords,  in  the  Fife  case,  decided  that,  by  itself  at  leaafc^ 
'  it  is  no  objection  at  alL' 

I  have  always  felt,  however,  that  the  execution  of  deeds  by  blind 
persons  themselves,  and  without  notaries,  is  somewhat  unsatisfactoiy; 
the  parties  are  so  much  in  the  hands  of  those  about  them,  and  unable  to 
identify  the  deed  they  put  their  names  to,  with  that  which  they  intend 
to  subscribe,  whether  read  over  to  them  or  not ;  and  I  think  the  safe 
practical  rule,  even  when  parties  can  write  their  names,  is  to  get  their 
deeds  authenticated  by  notaries,  as  well  as  by  then*  own  subscriptioii& 

I  have  already  said,  that,  as  a  matter  of  propriety,  plainly  recom- 
mended by  the  words  of  the  judgment  in  Lord  Fife's  case,  and  in 
accordance  with  custom,  the  deeds  should  be  read  over  to  the  parties, 
in  presence  of  the  witnesses,  before  they  are  subscribed,  and  that  the 
fact  of  such  previous  reading  should  be  stated  in  the  notaries*  docquet 
Notaries  should  also,  when  executing  such  deeds,  express  in  their 
docquet,  with  the  utmost  accuracy,  the  true  state  of  the  granter's  defect 
of  vision,  as  explained  by  himself.  Professor  Menzies^  advises  that  the 
witnesses  to  subscriptions  by  blind  persons  should  see  them  actually 
sign,  and  not  be  satisfied  with  their  acknowledgment,  as  is  competent 
in  oixlinary  cases.  I  am  sure  you  will  all  see  the  soundness  of  that 
advice. 

Subscription  4.  Hitherto  we  have  been  considering  the  subscription  of  deeds 

BYIHITIAL8.      which  arc  per  se  probative,  as  being  executed  with  all  the  statutoiy 

solemnities.  We  now  pass  to  a  class  which,  though  not  probative  perse, 
may  be  admitted  to  proof,  viz., — deeds  subscribed  by  the  initial  letters 
of  the  parties'  name  and  surname.  Subscription  by  initials  is  thought, 
by  Erskine^  and  Eoss,^  contrary  both  to  the  words  and  spirit  of  the  Acts 
of  1540,  1579,  and  1672,  because  a  party  who  can  subscribe  only  the 
initial  letters  of  his  name  can  hardly  be  said  to  be  able  to  write.  But 
their  views  have  not  been  supported  by  decisions. 

In  one  case  of  very  old  date,  it  was  held  enough  to  prove  the  verity 
of  the  subscription  by  the  witnesses.*  And,  where  the  party  did  not 
deny  the  initials  to  be  hers,  an  obligation  so  signed  was  sustained.^  Sir 
George  Mackenzie  speaks  of  the  custom  of  so  subscribing,  as  all  that 
required  to  be  proved  to  support  the  deed.*  It  is  necessary,  however, 
to  prove  both  that  the  party  did  subscribe  the  particular  deed  by 
initials,  and  (if  the  case  admits  of  proving  custom)  that  he  was  iu  use 

*  Menzies,  p.  109.  ^  Earl  of  Traquair  v.  Gibson,  16th  Dec. 

2  Erskine,  iii.  2.  8.  1724,  M.  16,809. 
^  Ross's  Lectures,  L  136. 

^  Grierson  v.  Grierson,  14th  Feb.  1633,          ^  Mackenzie's  Institutions  of  the  La  r  of 

M.  16,802.  Scotlandy  iii.  2.  4. 
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to  sabscribe  by  initials  only.^  This  may  sometimes  be  a  difficult 
matter.  In  a  case  of  reduction-improbation,  the  Court  required  proof 
on  the  first  of  these  points  by  the  instmmentaiy  witnesses  only ;  on  the 
second,  prout  de  jure}  Supposing  the  witnesses  to  be  dead,  other 
evidence,  if  it  could  be  had,  would  necessarily  be  admitted  as  to  the 
ictual  subscription.  But,  to  obviate  such  difficulties,  it  would  be  a  good 
^neral  rule,  if  the  deed  is  not  of  minor  importance,  where  parties  can 
ubsciibe  by  initials  only,  to  execute  by  means  of  notaries,  besides 
laving  the  party's  initials  subscribed  as  usual 

5.  There  is  no  known  instance  of  a  deed,  which  would  require  the  Sioxiiro  bt 
(^enmities  of  the  Statutes,  if  the  grantor  could  write,  having  been  sus-  ^  ^^^^' 
lined  when  authenticated  by  a  mark  only.  The  Court  have  in  several 
ases  refused  to  sustain  deeds  so  signed.'  In  Graham's  case,  the  Lord 
nstice-Clerk  Boyle  said, '  I  do  not  think  this  is  a  legal  document  at  all. 
There  is  one  mode,  and  one  alone,  of  authenticating  a  document,  when 
the  party  cannot  write ;'  that  is,  by  the  aid  of  a  notary  or  notaries,  as 
heady  explained. 

The  role  is  not  the  same  in  reference  to  bills  and  promissory-notes, 
3  we  shall  by  and  by  see ;  but  in  regard  to  deeds  it  is  absolute.^ 

^  Ker  r.  Gitmon,  20ih  Jan.   1693,   M.  Gillies,    ISth  Jane  1S12,  reported   in  » 

S,S05;    Weirs   v.    RalBtona,    22d    June  note  to  the  case  of  Weirs,  before  cited; 

S13»  F.  a  Graham  v.  Macleod,  30th  Nov.  1848,  11 

'Goats  V.   Straiton,   2l8t  Jane,   1681,  D.  173;  Crosbie  v,  Wilson,  2d  June  1865, 

L  16,804.  3  Macph.  870. 

3  Barber  v.  Caddell,   26th   May  1790, 

[ome  906,  discuaaed  in  the  case  of  Din  v,  *  Thomson  on  Bills,  p.  48. 


▼0L.I. 


CHAPTER  III. 


Witnesses'  Passinq  now  from  subscription  of  party,  we  have  to  consider  the 

iTTBSTATioNs.    ^^^  applicable  to  the  witnesses'  attestations. 

When  a  party  subscribes,  his  subscription  must  be  attested  by  two 
witnesses.  The  Act  1540,  cap.  117,  requires  mtnesses  in  such  cases, 
using  the  plural  number;  and  custom  has  established  that  two  are 
enough.  The  Apt  1679,  cap.  80,  requires  that,  when  two  notaries  sub- 
scribe for  the  party,  their  subscriptions  shall  be  attested  by  four  wit- 
nesses.^ The  witnesses  in  all  cases  act  at  the  request  of  the  parties. 
They  require  to  be  specially  called  to  attest  the  subscriptions,  and  ought 
not  to  subscribe  as  witnesses  until  desired  to  do  so. 
Who  MAY  BR  The  question,  who  may  be  an  instrumentary  witness,  naturally 

&BT  WITNESS? '  occurs  here.  In  general,  every  male  of  the  age  of  fourteen  or  upwards, 
and  who  is  subject  to  no  legal  incapacity,  is  competent  to  be  such 
witness.  But,  for  obvious  reasons,  the  law  excludes  pupils,^  idiots,  or 
furious  persons,*  and  blind  persons.*  Erskine*  says  women  likewise 
are  excluded  from  being  instrumentary  witnesses.  A  person  infamous 
in  the  eye  of  the  law  has  been  found  not  legally  exceptionable  as  a 
witness  to  the  execution  of  a  mutual  contract,  the  witness  being  chosen 
of  mutual  consent*  Near  relationship,  or  liability  to  undue  influence, 
is  not  a  good  legal  ground  of  objection  to  an  instrumentary  witness. 
We  accordingly  are  not  entitled  to  object  to  sons  and  brothers,  as 
witnesses  to  their  parents'  and  brothers'  or  sisters'  deeds.^ 

1  Davidson    v.    Charieris,    12th    Dec  *  Erskine,  iv.  2.  27. 

1738,  M.  16,899. 

^Mensies,  p.  113.  <^  BaiUio  v.  Lockhart,   Ist  Feb.    1710, 

3  Cuningham  v.  Spence,  2d  July  1824,      M.  16,891. 
3  Sh.  205. 

^  See  notes  on  preceding  Chapter,  as  to  one  notary  and  two  witnesses  being  now 
sufficient. 

b  The  Act  31  and  32  Vict  cap.  101,  sect.  139,  authorises  any  female  person  of  the  age 
of  fourteen  and  upwards,  and  subject  to  no  legal  incapacity,  to  act  as  an  instrumentary 
witness ;  and  this  enactment  has  a  retrospective  effect,  as  it  is  declared  that  *  it  shall 

*  not  be  competent  to  chaUengo  any  deed,  or  conveyance,  or  writing,  or  document  of 

*  whatever  nature,  whether  executed  before  or  after  the  passing  of  this  Act  on  the 
'  ground  that  any  instrumentary  witness  thereto  was  a  female  person.' 

The  '  legal  incapacity'  here  referred  to  is  the  same  sort  of  incapacity  as 
that  applicable  to  male  witnesses,  and  would  not  apply  to  married  women  qua  such. 
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hough  there  are  several  parties  to  a  deed,  they  cannot  be  witnesses  Pabtibb  can- 
I  another^s  subscriptions.      Erskine^  says  a  deed  subscribed  by  a  S^^^^r's 
jr  of  persons,  members  of  a  corporate  body,  or  even  by  a  number  suBWRiPTioHa. 
rate  persons,  has  been  once-  and  again  adjudged  efTectual  without 
ses ;  the  parties  being  presumed  to  have  been  witnesses  to  each 
subscriptions ;   and  he  quotes  in  support  of  this  doctrine  the 
f  Forrest*  and  Seabox  of  Queensferry ;'  but  the  former  of  these 
as  decided  on  the  ratio  of  the  deed  being  in  re  mercatorid,  and 
re  in  a  class  of  writings  which,  as  we  shall  see,  are  privileged  as 

authentication;  the  report  of  the  latter,  given  in  Morison's 
ary,  consists  of  only  two  lines,  and  is  altogether  imsatisfactory. 
report  of  the  case  is  given  in  Bell's  Lectures  on  the  Attestation  of 
from  which  it  appears  at  least  doubtful  if  the  point  under  con- 
on  was  settled  as  stated  by  Erskina  And  a  similar  plea  was  rejected 
nable  in  the  case  of  the  Duke  of  Douglas,^  and  more  recently  in 
Miller.^  In  this  last  case.  Lord  Corehouse,  Ordinary,  says  that 
;trine,  as  stated  by  Erskine,  appears  ill  founded,  and  pregnant 
inger.  It  must,  therefore,  be  understood  as  beyond  dispute,  that 
to  a  deed  cannot  be  witnesses  to  one  another's  subscriptions. 
e  grantee  cannot  be  one  of  the  witnesses  to  the  deed  in  his  own  Grantee  oan- 

One  of  the  two  notaries  subscribing  for  a  party  cannot  be  one  Dmf  in'^ 
uritnesses  to  the  subscriptions  of  himself  and  his  co-notary  as  for  ®^^  favour. 
ty.^  It  is  only  as  co-notaries  that  the  two  notaries  are  the  legal 
ite  for  the  party ;  and  it  is  equally  incompetent  for  the  one  to 
the  subscription  of  the  other,  as  for  a  party  to  attest  his  own 
ption.  A  testament,  however,  was  sustained  where  one  of  the 
;es  was  a  considerable  legatee ;'  and  another,  where  each  of  the 
bscribing  witnesses  was  a  legatee  for  £5,  and  one  of  them  was 
three  executors  ;^^  and  a  trustee,  nominated  by  a  deed,  but  who 

patrimonial  interest  under  the  deed,  was  found  competent  to  be 
urumentary  witness  to  it.^^     It  is  clearly  advisable,  however,  to 


ine,  iii.  2.  23. 

eat   V.  Veitch,    19th  July  1676, 

10. 

K>x    of    Qaeensferry   v.    Stewart^ 

.  1732,  M.  16,899. 

'b  Lecturee,  p.  90. 

e  of  Douglas  v,  Littlegil'a  Credi- 

ti  Nov.  1742,  iBt  Nov.  1746,  and 

.  1747,  M.  17,033  &  17>035,  and 

«  Writ,  11. 

er  v.  Farqohanon,  29th  May  1835, 

138. 


^  Robertson  v,  Abercromby,  2l8t  Nov. 
1627,  M.  16,879. 

^  Lackie  v,  Cunningham,  20th  Nov. 
1627,  M.  16,878. 

*  Grahame  v.  Marquis  of  Montrose, 
March  1685,  M.  16,887. 

^^  Ingram  v.  Stevenson,  22d  Jan.  1801, 
M.  App.  voce  Writ,  2. 

"  Mitchen  V,  MiUer,  30th  Nov.  1742, 
M.  16,900. 


B  not  desirable  that  married  women  should  attest  their  husbands*  signatures 

L 

lestion  having  been  raised  whether,  looking  to  the  terms  of  the  preamble  of 

the  provisions  of  sect.  139  appUed  to  deeds  relating  to  moveable  as  well  as 

lating  to  heritable  property,  the  Court  held  that  the  enactment  was  not  limited 

ralatiDg  to  heritable  property, — Hannay  and  others,  Petitioners,  Ist  Dec.  1873, 


QUATRLT  KNOW 
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select  witnesses  who  are  of  good  character,  not  near  relations  of  the 
parties,  and  generally  above  all  remark.  I  apprehend  also,  that  any  one 
interested  in  the  deed  should  be  held  as  excluded  from  being  witness  to 
it  The  recent  Acts  for  amending  the  Law  of  Evidence  in  Scotland, 
and  in  which  interest  no  longer  excludes  a  witness  from  being  examined, 
in  a  law-suit,  to  prove  a  fact,  have  reference  solely  to  judicial  proceed- 
ings, and  leave  the  law  as  to  instrumentary  witnesses  just  as  it  was. 
WiTNBBSEs  The  witnesses  must  themselves  subscribe  without  assistance.     The 

WITHOUT  name  of  an  instrumentary  witness,  written  by  a  third  party,  while  the 

AS8ISTAN0B :  ^itucss  mcrcly  touched  the  pen,  is  not  a  genuine  subscription.^  They 
liuffp ADB-  are  required  by  the  Act  1681,  cap.  6,  to  know  the  party;  and  they  must 
have  at  least  credible  information  that  he  whose  subscription  they  attest, 
is  truly  the  person  designed  in  the  writ.  Where  one  of  the  witnesses 
to  a  bond,  a  boy  of  fourteen,  had  been  called  off  the  street  to  attest  the 
party's  subscription,  and  he  deponed  that  he  did  not  know  the  party, 
the  Lords,  though  convinced  the  bond  and  debtor's  subscription  weie 
true,  yet,  in  respect  of  the  Act  of  Parliament,  found  the  bond  nulL' 

It  is  not  necessary  that  the  witnesses  shall  have  personal  knowledge 
of  the  party.  It  is  enough  that  they  have  credible  information  that  the 
subscriber  is  'the  true  person'  designed  in  the  writ.*  The  Act  of  Sede- 
runt,^ in  reference  to  the  knowledge  required  on  the  part  of  notaries  who 
subscribe  for  parties  unable  to  write,  was  founded  on  in  the  plea^iings 
in  Walker's  case ;  and  the  terms  of  the  judgment  appear  to  indicate  that 
the  Court  held  similar  knowledge  to  be  what  is  required  on  the  part  of 
the  witnesses ;  the  object  of  the  provision  under  consideration  in  the  Act 
1681  being  to  prevent  personation.  The  party  must  subscribe  in  presence 
of,  or  he  must  acknowledge  his  subscription  to,  both  of  the  witnesses ; 
or  else  subscribe  in  presence  of  the  one,  and  acknowledge  his  subscrip- 
tion to  the  other.  And,  in  cases  where  the  subscription  is  witnessed 
upon  acknowledgment,  the  acknowledgment  must  be  clear  and  explicit^ 
It  is  usual  and  right  for  the  witnesses,  in  all  cases,  to  subscribe  at  once, 
and  without  delay,  after  the  party  has  subscribed  in  their  presence,  or 
acknowledged  his  subscription  to  them.  But  immediate  subscription  is 
not  essential  on  the  part  of  a  witness  who  has  seen  the  subscription  of 
the  party  adhibited.  Such  witnesses  may  sign  after  the  lapse  of  an 
interval  of  time,  and  the  one  may  sign  on  one  day  and  the  other  on 
another  day.  It  may  seem,  at  first  sight,  that  a  contrary  doctrine  was 
laid  down  in  the  case  of  Home;^  but  that  case  is  evidently  special 
The  deed  there  was  a  mutual  contract ;  the  parties  had  subscribed  it, 
but  they  had  not  desired  or  authorised  the  witnesses  to  subscribe.  The 
parties  left  the  deed  designedly  thus  incomplete,  in  the  hands  of  one  of 

1  Setton    V.   Setton,   24th    Fob.    1816,  *  Act  of  Sederunt,  2l8t  July  1688. 
1  Murray's  Jury  Court  Reports,  9. 

>  CampbeU    v.    Elobertson,   Nov.    1698,  ^  Earl  of  Fife  v.  Dufi;  cited  in  p.  56. 
M.  16,887. 

'  Walker  v.  Adamson's  Representatives,  ®  Home    v.   Dickson,   June    1730,    M. 

Sth  June  1716,  M.  16,896.  16,898. 
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m     the  witnesses ;  and,  uiiitil  called  upon  by  both  parties,  neither  he  nor  the 
r      other  witness  on^t  to  have  subscribed.    Some  days  afterwards,  however, 
f      the  two  witnesses  put  their  names  to  the  deed,  as  witnesses,  at  the  insti- 
gation of  one  of  the  parties,  and  without  the  authority  of  the  other. 
The  witnesses  thus  took  upon  themselves,  at  the  desire  of  one  of  the 
parties,  to  do  what  required  the  joint  desire  of  both.    The  Lords  found 
the  deed  null,  because  the  parties,  having  broken  up  without  perfecting 
their  contract,  were  free,  and  could  afterwards  be  bound  only  by  a  new 
act  of  their  own,  interposing  their  consent  to  the  subscription  of  the 
witnesses.     Professor  Menzies^  shows  plainly,  I  think,  that  the  ground 
of  nullity  in  this  case  did  not  consist  in  the  witnesses'  not  subscribing 
at  once,  but  in  the  fact  that  the  parties  had  not  settled  the  transaction 
when  the  witnesses  subscribed,  and  that  it  was  intended  and  understood 
that  the  witnesses  should  not  have  subscribed  without  authority  from 
both  the  parties.    Where  the  deed  is  attested  wholly  or  in  part  upon 
the  granter^s  acknowledgment  of  his  subscription,  the  two  witnesses,  if 
both  attest  upon  such  acknowledgment,  or  such  one  of  them  as  so  attests, 
must  subscribe  at  the  time  of  the  acknowledgment^  ^ 

Subscription  being  a  single  act,  the  witnesses  who  saw  the  party 
subscribe  must  have  been  present  together  at  the  time  when  the  deed 
was  executed ;  but  it  is  not  necessary,  in  point  of  solemnity,  that  the 
witnesses  to  whom  the  grantor  has  acknowledged  his  subscription  should 
have  been  in  presence  of  each  other  when  he  did  so.'  Neither  is  it 
necessary,  in  point  of  solemnity,  that  both  or  either  of  the  witnesses 
should  in  any  case  subscribe  in  presence  of  the  party.^  In  order,  how- 
ever, to  fix  the  date  of  the  deed  (which  in  some  cases  is  a  point  of  great. 
importance),  it  would  seem  that  the  acknowledgment  to  both  of  the  wit- 
nesses, if  neither  has  seen  the  party  subscribe,  must  be  on  the  same  day ; 
and,  where  one  witness  has  seen  the  party  subscribe,  and  the  acknow- 
ledgment is  made  to  the  other  only,  the  subscription  and  acknowledg- 
ment should  be  on  the  same  day. 

It  sometimes  happens  that  a  deed,  after  being  subscribed  by  the  RB-szBounoir. 
party  and  witnesses,  but  before  being  further  completed,  requires  to  be 
written  over  in  part,  of  new,  with  alterations ;  in  which  case  the  whole 
deed,  as  altered,  must  be  authenticated  by  subscribing  the  whole,  just  as  if 
DO  part  had  been  previously  subscribed ;  or  by  subscribing  the  part  written 
over,  and  acknowledging  the  original  subscriptions  to  what  is  not  written 
Ofver ;  or  by  acknowledging  the  subscriptions  to  the  whole,  in  presence 
of  two  witoesses ;  or  by  subscribing  in  presence  of  one  and  acknowledging 

'  Meoaes,  p.  119.  2  Sh.  544 ;  and  Hogg  v,  Campbell,  above 

'  Lofd  President  M*Neill  in  Hogg  v,      cited. 
CaiDpbea,12thlia]xshlSS4,2Macph.84S.  «  Frank  o.  Frank,  3d  March  1795,  M. 

16,824 ;  and  Condie  v,  Buchan,  26th  Jane 
s  Robertson  v.  M*Caig,  lit  Dec  1823,      1823,  2  Sh.  432. 


^  On  thit  subject,  and  also  as  to  whether  the  witnesses  can  sign  after  the  death  of 
the  graater,  soe  Amott,  etc.,  v,  Burt,  14th  Nov.  1872,  11  Maoph.  62. 
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the  subscriptions  to  the  other.  The  witnesses,  even  thoagh  the  same  as 
on  the  first  occasion,  and  though  they  have  already  subscribed,  must  sub- 
scribe upon  the  re-execution,  as  that  is  the  true  execution  of  the  deed ; 
the  former  subscriptions  by  the  witnesses  having  reference  to  the  first 
subscription  by  the  party ;  and  there  being  no  authority  for  accepting 
from  the  witnesses  the  acknowledgment  of  their  former  subscriptions. 

It  is  absolutely  necessary  that  the  party  shall  adhibit  or  acknowledge 
his  subscription  in  presence  of  the  witnesses.  It  is  not  enough  that  the 
party  shall  acknowledge  his  subscription  to  be  genuine,  or  that  the 
witnesses  are  able  to  say  they  know  the  party's  subscription.  It  is 
consequently  a  relevant  inquiry,  in  all  questions  concerning  the  due 
execution  of  a  deed  subscribed  by  the  party  himself,  whether,  in  point 
of  fact,  both  or  either  of  the  persons  who  subscribed  as  instrumentaiy 
witnesses  did  not  see  him  subscribe,  or  hear  him  acknowledge  his  sub- 
scription. In  order  to  reduction  of  a  deed  on  the  ground  that  the  wit- 
nesses, or  one  or  other  of  them,  did  neither  see  the  subscription  made, 
nor  hear  it  acknowledged,  both  these  averments  must  be  proved.  Where 
a  question  is  raised  as  to  that  point  of  fact,  the  decision  will  depend  on 
the  nature  and  extent  of  the  evidence  which  can  be  adduced  to  contradict 
the  solemn  written  attestation  of  the  witnesses  contained  in  their  sub- 
scriptions to  the  deed.  When  a  deed  is  exfacld  regularly  executed,  there 
arises  a  strong  legal  presumption  in  its  favour,  and  it  lies  upon  him  who 
attempts  a  reduction  of  it,  to  establish  his  objection  by  legal  evidence. 
It  is  obviously  necessary,  therefore,  that  the  evidence,  in  contradiction 
of  the  exfacU  regular  deed,  shall  be  clear  and  decisive,—- otherwise  deeds 
end  rights,  involving  as  they  often  do  most  valuable  interests,  would  be 
exposed  to  formidable  risks.  Lord  Gifford  says,  on  this  point,  that  con- 
tradictory evidence  ought  to  be  overpowering;^  and  an  opinion  to  the 
like  effect  was  expressed  by  Lord  Corehouse  in  the  case  of  Cleland.* 
On  the  point  of  evidence,  however,  every  case  must  stand  on  its  own 
merits.  It  was  at  one  time  questioned  whether  the  instrumentary  wit- 
nesses could  be  examined  to  contradict  orally  what  they  had  attested  in 
writing ;  but  it  has  been  decided,  and  is  now  beyond  all  dispute,  that 
their  examination  is  admissible.*  Their  credibility,  however,  supposing 
them  to  give  evidence  which  will  criminate  themselves,  and  which  they 
may  refuse  to  give,  if  they  think  fit,  is  altogether  a  different  point 
Their  evidence  will  in  all  cases  be  taken  with  caution ;  a  mere  want  of 
recollection  will  go  for  nothing.*  It  may  be  held  as  next  to  certain  that 
the  Court  will  not  rely  upon  their  evidence  alone ;  and,  even  where  it  is 
explicit  and  distinct,  will  look  for  other  and  unexceptionable  testimony 

^  Smith  V.  Baiik  of  Scotland,  25th  Jan.  App.  voce.  Writ,  No.  7,  and  Lord  Mackenzie 

1821,  F.  C,  affirmed  4th  June  1824,  2  and  Lord  Corehouse  in  Cleland's  case. 

Sh.  App.  265.  *  Sim  v,  Donaldson,   23d   Nov.    1708, 

«  Cleland  v.  Cleland,    6th   July   1837,  M.  16,891  ;  Sibbald  v.  Sibbald,  ISth  Jan. 

15  Sh.  1246,  and  15th  Dec.  1838,  1  D.  254.  1776,  M.  16,906  ;  and  Lord  Justice-Clerk 

3  Frank  v.  Frank,  above  cited.     Swany  Inglis  in  Morrison  t;.  Maclean,  27th  Feb. 

V.  Bank  of  Scotland,  12th  Dea  1807,  M.  1862,  24  D.  625. 
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[  in  confinnation  of  it  Thus,  in  Frank's  case,  one  of  the  witnesses  deponed, 
ex  inUrvallo,  that  he  had  neither  seen  the  party  sign,  nor  heard  him  ac- 
Jmowledge  his  subscription ;  but  the  Court  disregarded  his  testimony. 

It  is  difficult  to  reconcile  the  decision  in  Smith's  case,  as  reported  in 
tbe  Faculty  Collection,  with  others,  particularly  that  in  the  case  of  the 
Earl  of  Fife,  to  be  immediately  noticed ;  but,  in  Lord  Fife's  case.  Smith's 
was  stated  to  be  special  by  Lord  Glenlee,  whose  opinion  was  concurred 
in  by  Lords  Pitmilly  and  Alloway.  And  I  have  had  occasion  to  see  a 
note,  by  the  late  Lord  Cockbum,  to  the  effect  that  '  the  pleadings  and 
'  the  judgment  of  the  Court  in  the  case  of  Lord  Fife  show  that  no  such 
'  opinion  (as  that  stated  in  the  Faculty  Collection)  was  held  by  any  one 
'  Judge,  and  that  the  Faculty  Beport  is  totally  inaccurate.' 

A  similar  question  again  arose,^  in  a  case  of  acknowledgment  of 
subscription  to  two  deeds,  where  one  of  the  witnesses  deponed  that  he 
neither  saw  the  parties  subscribe,  nor  heard  them  acknowledge  their 
subscriptions ;  the  other,  that  he  did  not  remember  their  subscribing  or 
acknowledging  in  his  presence,  and  thought  he  could  say  decidedly  they 
did  not.  The  deeds  had  been  subscribed  by  the  parties  and  witnesses 
in  presence  of  the  son  of  the  law-agent  who  prepared  them,  and  to 
whom  they  were  carried  back  by  his  son  after  execution,  whereupon 
the  agent  himself  immediately  filled  up  the  testing  clause  of  one  deed, 
and  his  son  that  of  the  other ;  and  these  clauses  bore  that  the  deeds  had 
been  executed  in  presence  of  the  two  witnesses.  The  Lord  Ordinary 
found  the  objection  to  the  due  authentication  of  the  deeds  not  established 
by  satis£BU)tory  evidence,  and  the  Court  ultimately  (after  a  contrary 
judgment)  adhered  by  a  majority, — considering  that  great  weight  was  to 
be  given  to  the  real  evidence  arising  from  the  statements  in  the  testing 
clauses,  as  these  had  been  completed  de  recenti,  and  from  the  knowledge 
of  a  person  who  was  present  at  the  execution.  This  was  a  narrow  case, 
and  probably  if  the  filling  up  of  the  testing  clauses  had  been  delayed 
for  any  length  of  time,  the  deeds  would  have  been  reduced 

In  Cleland's  case,  although  both  of  the  witnesses  deponed  that  they 
had  neither  seen  the  party  subscribe,  nor  heard  him  acknowledge  his 
subscription — (they,  in  fact,  deponed  that  when  they  subscribed  as  wit- 
nesses, the  party  had  not  himself  subscribed), — their  evidence  being  un- 
supported by  o^er  testimony,  and  clearly  ultroneous,  the  Court  refused 
to  reduce  the  deed. 

An  opposite  result  arose  in  a  case^  where  both  the  persons  stated 
as  instrumentary  witnesses  swore  positively  that  they  never  saw  the 
granter,  and  that  he  was  not  in  the  house  with  them  when  they 
subscribed.  One  of  them  had  taken  notice  of  his  absence,  and  neither 
of  them  could  recollect  whether  his  name  was  at  the  deed  when  they 
subscribed.  There  were,  moreover,  other  imfavourable  circumstances ; 
and  the  deed  was  reduced. 

^Conaie  v,  Buchiui,  26th  Jane  1823,  'Allan  v.   M*Kean,   2lBt  Dec.    1803, 

2  Sh.  432.  Hume,  p.  914. 
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In  the  Earl  of  Fife's  case/  it  was  proved  before  a  jury  that  one  of 
the  two  persons  stated  as  witnesses  in  the  testing  clause  of  certain  deeds, 
and  each  of  whom  subscribed  the  deeds  in  the  character  of  witness,  had 
neither  seen  the  deed  subscribed,  nor  heard  the  party  acknowledge  his 
subscription ;  and  the  deeds  were  reduced,  the  Court  holding  them  in  the 
same  situation  as  if  they  had  been  subscribed  before  one  witness  only. 
An  argument  was  here  attempted,  to  the  effect  that  the  Act  1681  only 
provided  for  the  punishment  of  the  person  who  subscribed  as  witness, 
but  was  not  really  so,  and  did  not  provide  for  the  nullity  of  the  deed ; 
and  that  therefore  the  deeds  were  not  null ;  but  the  decision  settled 
that  a  deed  is  null  where  one  of  the  alleged  witnesses  neither  saw  the 
grantor  subscribe,  nor  heard  him  acknowledge  his  subscription. 

The  cases  of  Allan  and  the  Earl  of  Fife  are  not  to  be  held  as  contra- 
dicting any  of  the  other  cases  above  cited,  or  as  contradicted  by  them. 
In  every  case  when  a  deed,  ex  facie  regular  and  complete,  is  challenged, 
as  not  executed  according  to  the  requisite  solemnities,  the  result  depends 
upon  the  evidence  which  can  be  adduced  in  proof  of  the  alleged  irregu- 
larity. But  in  so  important  a  matter  as  the  due  authentication  of  a  deed, 
and  where  the  interests  of  third  parties  are  so  often  implicitly  intrusted 
to  practitioners,  we  ought  carefully  to  see  every  form  observed  promptly 
and  accurately.  The  immediate  completion  of  the  testing  clauses  was 
specially  founded  on  by  the  Judges  in  support  of  the  deeds  in  Ciondie's 
case. 

It  is  the  practice  of  some  banks  to  have  their  bonds  subscribed  in 
their  own  office,  or  in  presence  of  at  least  one  person  connected  with  the 
bank,  who  will  see  to  the  due  execution  of  the  deed  in  aU  points ;  and 
such  a  practice  may  be  followed  by  the  agents  of  private  parties,  in  many 
cases,  with  great  ease  and  advantage.  The  case  of  Smith,  in  which  the 
deed  was  ultimately  sustained,  shows  that  due  attention  at  the  outset 
may  save  years  of  anxiety  and  doubt.  The  deed  under  reduction  in  that 
case  was  before  the  Court  of  Session  in  three  several  actions,  two  of 
which  went  to  the  House  of  Lords ;  and  Lord  Fife's  case,  in  which  the 
deed  was  reduced,  ran  the  course  of  the  Courts,  on  a  point  regarding  the 
non-observance  of  the  most  simple  forms. 

I  have  already  quoted  the  advice  of  Professor  Menzies  as  to  seeing 
the  subscription  of  blind  persons  adhibited,  and  not  taking  acknowledg- 
ment of  subscription  in  such  cases ;  and  in  the  execution  of  deeds  by  old 
or  infirm  persons,  or  those  who  from  any  cause  are  not  ready  writers, 

1  strongly  recommend  you  not  to  I'est  satisfied  with  acknowledgments, 
but  to  see  the  subscription  actually  adhibited.  This  may  prevent  all 
risk  of  the  allegation  that  the  party  received  assistance,  or  did  not  actually 
subscribe. 

It  is  the  usual  and  correct  practice  for  each  witness  to  add  the  word 
*  witness '  to  his  subscription ;  and  in  deeds,  such  as  accessions  by  credi- 

^  Earl  of  Fife  v.  Duff,  22d  Dec.  1825,  F.  C,  and  4  Sh.  340,  affirmed  22d  May  1826, 

2  WU.  and  Sh.  1C6. 
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lots  to  their  debtor's  trust-deed,  where  the  parties  are  named  and  designed 

in  the  testing  clause  only,  it  is  important  that  this  word  should  be  added, 

to  distinguish  the  witnesses  from  the  partiea    The  addition  of  this  word 

bas  also  been  found  of  importance  in  supplementing  testing  clauses  de- 

fBCtiyely  expressed^    But  the  addition  is  not  a  statutory  requisite,  and, 

in  ordinary  circumstances,  is  not  absolutely  necessary.^    I  need  hardly, 

however,  say  that  the  omission  should  not  be  allowed  when  the  word 

on  oonTeniently  be  supplied 

Each  witness  must  subscribe  his  surname  at  length,  and  not  merely 
bj  initials.  The  case  of  Meek '  related  to  the  execution  of  a  summons  ; 
but  there  is  no  reason  to  doubt  that  the  same  rule  would  be  applied  to 
the  witness  in  a  deed  The  Christian  name  may  be  abbreviated  or  signed 
by  its  initial  letter,  as  in  the  case  of  subscription  by  parties. 

The  instrumentaiy  witnesses,  in  deeds  subscribed  by  the  parties 
tbemaelves,  and  which  at  the  time  of  subscription  are  free  of  any  blank 
intended  to  be  filled  up  before  delivery  of  the  deeds,  are  called  to  attest 
meiely  the  subecription  of  the  party,  and  they  ought  not  to  be,  and  in 
piactice  are  not,  informed  of  the  subject-matter  of  the  deed.^  Where 
there  is  any  blank  in  the  deed  at  the  time  of  subscription,  the  witnesses 
ought  to  see  the  same  filled  up,  either  then  or  before  delivery.^ 

In  the  case  of  the  intervention  of  notaries,  the  witnesses  attest  not 
iDerely  the  subscription  of  the  notaries,  but  also  the  fact  of  authority 
having  been  duly  given  by  the  party  to  the  notaries  to  subscribe  for 
him,  and  of  the  reading  of  the  deed  in  hearing  of  the  party,  notaiies, 
and  witnesses,  before  execution,  if  such  reading  takes  place.  A  deed  was 
accordingly  reduced,  where  two  of  the  four  subscribing  witnesses  de- 
poned that  they  did  not  hear  the  grantor  say  she  could  not  write,  nor 
give  the  notaries  authority  to  subscribe,  nor  see  her  touch  their  pen ; 
and  a  third  witness  deponed  that  he  did  not  hear  her  declare  she  could 
not  write,  or  give  any  orders  to  subscribe  for  her.*  It  was  here  observed 
on  the  Bench,  that '  in  the  case  of  notaries  the  greatest  strictness  ought 
'  to  be  observed,  and  they  ought  not  to  be  allowed  to  dispense  with  any 
'  part  of  the  strict  forms.'^ 

Where  two  or  more  persons  subscribe  a  deed  at  the  same  time  and 
place,  or  where  one  executes  by  a  notary  or  notaries,  and  the  others  by 
their  own  subscriptions,  there  is  no  occasion  for  separate  witnesses ;  or 
that  the  witnesses  to  both  subscriptions  should  subscribe  more  than 
once.     In  the  case  of  Hardies,^  the  docquet  of  the  notary,  signing  for 

^  Doigr.  Ker,9ih  Jan.  1741,  M.  16,900,  '  Meek  v.   Donlop,    18th    June    1707, 

9ad  Wemjm  v.  H*y,  5th  June  1821,   1  M.  16,806. 

Sh.  47,  affirmed  19th  April  1825,  1  WiL  «  Lady    Ormistoun   v.   Hamilton,    2l8t 

and  Sh.  140.  July  1708,  M.  16,890. 

^  1696,  cap.  25. 

*  Moriaon  v.  Lord  Saltoun,   23d  Feb.  *  Farmers  v.  Myles,  25th  June  1760, 

1694,  4  Br.  Sap.  163,  and  Lord  Blantyre,  M.  16,849. 

P^titknier,  5th  July  1850,  13  D.  40.  '  Hardie  v.  Hardie,  6th  Dec.  1810,  F.  C. 

*  See  note  on  page  39,  as  to  changes  in  regard  to  notarial  execution  introduced  by 
the  Act  of  1874. 
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one  of  the  parties,  was  immediately  subjoined  to  the  signature  adhibited 
by  the  other  party ;  and  it  was  thought  of  importance  that  the  witneseei 
subscribed  at  the  side  opposite  to  the  docquet^  and  not  above  the  - 
docquet. 

We  now  pass  to  the  subject  of  the  witnesses'  designations  or  de- 
scriptions. 

The  Act  of  1579  requires  the  four  witnesses  to  the  subscriptions  of 
notaries  to  be  '  denominat  be  their  special  dwelling  places,  or  sum  uther 
'  evident  tokens,  that  the  witnesses  may  be  knawen ; '  and  that  of  1681 
declares^  that  all  writs  to  be  subscribed  thereafter,  wherein  the  writer 
and  witnesses  are  not  designed  shall  be  null.^  The  older  practice,  of 
supplying  the  names  and  designations  of  the  witnesses  by  condescend- 
ence, was  prohibited  by  the  last-mentioned  Act ;  and  a  deed,  though 
duly  subscribed  by  the  party  and  witnesses,  yet  if  wanting  the  namee 
and  designations  of  the  witnesses,  is  not  obligatory.^  There  are  many 
decisions  to  this  effectb 

The  most  correct  form  of  designation  is  that  which  gives  the  Chris- 
tian name  and  surname,  the  profession  or  occupation,  and  the  residenoa 
But  the  essential  point  is  to  give  such  a  designation  or  description  as 
shall  distinguish  the  individual  who  has  acted  as  witness  from  all  other 
indivijiuals.  Of  course,  that  may  be  done  differently  in  different 
circumstances,  but  it  ought  to  be  dona  It  is  clearly  fatal  to  inaeii 
either  an  incorrect  Christian  name  or  an  incorrect  surname.^  In 
Archibald's  case,  the  witness,  whose  proper  name  was  '  Hill,'  but  who 
was  familiarly  known  by  the  name  of '  Hillock,'  signed  by  the  name  of 
'  Hill,'  and  was  designed  in  the  deed  by  that  of '  Hillock ;'  and  the  deed 
was  reduced.  An  incorrect  designation  is  equally  fataL  In  another 
case,^  a  witness  was  designed  brother-german  to  William  Irvine  of 
Bonshaw,  when  he  was  only  brother-in-law ;  and  the  deed  was  reduced. 

Where  the  designation  is  imperfect,  the  validity  of  the  deed  will  be 
matter  for  consideration,  according  to  the  circumstances  of  each  casa 
The  decisions  seem  hardly  to  be  uniform  in  carrying  out  the  rule  of 
distinguishing  the  parties  from  all  others.  Thus  the  designation 
'Bobert  EoUo,  indweller  in  Edinburgh,'  has  been  found  sufficient^ 
The  designation  'Edward  Dudgeon,  Gentleman,'  inserted  in  a  deed 


1  Russel  V.  Paisley,  17th  Dec.  1766, 
M.  16,904. 

*  Bell's  Lectures  on  Attestation  of  Deeds, 
79 ;  Abercromby  r.  lunes,  15th  July  1707, 
M.  17,022;  Douglas,  Heron,  &  Co.  v. 
Clerk,  28th  Nov.  1787,  M.  16,908 ;  and 


Archibald  v.  Marshall,  17th  Dec.  1787, 
M.  16,907. 

3  Graham's  Creditors  v.  Grierson,  26th 
Dec.  1752,  M.  16,902. 

*  Grant  v.  Keir,  29th  Nov.  1698,  M. 
16,913. 


^  The  Act  of  1874  (37  and  38  Vict.  cap.  94),  sect  41,  allows  subscription  by  one  notary 
and  two  witnesses  on  behalf  of  a  party  who  cannot  write,  and  sect.  38  dispenses  with 
the  necessity  for  naming  and  designing  the  writer  of  the  deed,  and  allows  the  designa- 
tion of  the  witnesses  to  be  added  by  another  party.     See  Notes  on  pages  39  and  33. 

b  A  relaxation  of  the  law  in  this  particolar,  an'd  a  return  to  the  principle  of  the 
condescendence,  prohibited  in  1681,  has  been  introduced  by  the  Act  of  1874,  sect.  39. 
See  note  on  page  33. 
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subscribed  in  Dublin,  was  sustained,  upon  a  certificate  from  the 
Becorder  of  Dublin,  and  a  residenter  in  that  city,  both  Justices  of  the 
Peace,  bearing  that  in  Ireland,  where  the  designation  was  written, 
persons  of  fashion,  betwixt  the  degree  of  merchants  or  tradesmen  and 
that  of  knight,  go  under  the  designation  of  'Esquire'  or  'Gentleman.'^ 
And  the  designation  '  Doctor  of  Medicine,'  without  mention  of  the  place 
of  residence  or  any  other  mark  of  identity,  has  been  sustained.^  On  the 
other  hand,  the  mere  addition  of  '  Esquire,*  occurring  apparently  in  a 
deed  signed  in  Scotland,  was  thought  insufficient  ;^  and,  where  the  deed 
was  a  bond  for  a  sum  of  money,  the  designation, '  Gilbert  Elliot,  inserter 
of  the  sum,'  was  found  insufficient.^  This  was  obviously  a  necessary 
resolt.  The  case  is  one  of  answering  in  a  circle.  The  question  is — 
Who  is  witness  to  the  subscription  of  the  bond  ?  The  answer  must  be 
given  from  the  deed  itself,  no  condescendence  being  allowable  to  supply 
it ;  and  the  deed  answers, '  the  inserter  of  the  sum.'  Then  it  is  asked — 
Who  inserted  the  sum  ?  The  answer,  in  order  to  be  effectual,  must  again 
be  given  from  the  deed,  and  all  that  the  deed  says  is,  that  the  subscrib- 
ing witness  inserted  the  sum,  which  leaves  the  inquirer  just  where  he 
began. 

We  have  already  seen  that  it  is  not  indispensable  for  the  witnesses 

to  add  the  word  'witness'  to  their  subscriptions,  at  least  when  they  are 

described  as  witnesses  in  the  testing  clause.     On  the  other  hand,  it  is 

Bot  absolutely  necessary  that  they  shall  be  described  as  witnesses  in  the 

testing  clause,  when  they  add  the  word  '  witness  *  to  their  subscriptions.* 

But  not  only  is  the  deviation  from  a  rule  so  general,  as  that  which 

correctly  so  describes  them,  objectionable  in  practice,  but  the  carefiil 

»dbeience  to  the  rule  is  greatly  conducive  to  security,  and  the  rule 

dioold  not  be  departed  fromu 

The  next  particular  is  the  designation  of  the  writer  of  the  deed.^  Designation 
Tlua  solemnity  was  introduced  by  the  Act  1693,  cap.  179,  which  re- 
<iuire8  the  deed  to  make  special  mention,  before  the  inserting  of  the 
vitnesses,  of  the  name,  simiame,  and  particular  remaining  or  dwelling- 
place,  diocese,  and  other  denomination  of  the  writer  of  the  body  of  the 
^t,  under  pain  of  nullity;  and  the  Act  1681,  cap.  5,  repeats  the 
nullity,  declaring  all  writs  wherein  the  writer  is  not  designed  to  be  null. 
Jpnrther,  the  Act  1681  says,  this  defect  is  not  suppliable  by  condescend- 
ing upon  the  writer.    Neither  is  it  suppliable  by  the  granter's  admission 
of  his  subscription.^      The  insufficient  designation  of  the  writer,  who 
was  also  one  of  the  witnesses  to  a  deed  (but  who  was  not  designed  in 

^Momy  V,   Lady  Semple,   22d  July  16,924,    affirmed     15th     March,     1731, 

1712,  M.  16,921.  Craigie  &  Stewart*8  App.  l  51. 

'  InoM  «.  Innes'a  Tmsteea,  12th  Feb.  ^  Doig  v,   Ker,  and  Wemyaa  v.  Hay, 

ISOO,  Hume  911.  both  quoted  in  p.  57,  Note  K 

'  Hepbim  of  Hnmbie  v.  his   Father,  ^  Crichton,  12th  Jan.  1802,  M.  15,952 ; 

6th  Dee.  1736,  Elch.  voce  Witness,  No.  6.  and  M*Farlane  v.  Grieve,  22d  May  1790, 

4  HaJden  v.  Ker,  9th  Nov.    1714,  M.  M.  17,057. 


OP  WRITER  OF 
DEED. 


*  This  is  sow  no  longer  a  statutory  solemnity.    See  note  on  page  33. 
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his  character  of  \(^itness  any  more  than  in  that  of  writer),  was  held  by 
the  Court  unanimously  to  be  fatal  to  the  validity  of  a  deed.^  It  is,  of 
course,  equally  fatal  if  the  deed  names  the  writer  incorrectly.'  But  if 
the  deed  sufficiently  shows  who  was  the  writer,  and  designs  such  party 
correctly,  it  has  been  found  not  necessary  that  the  deed  shall  expressly 
bear  that  it  was  '  written '  by  the  party  so  indicated  and  designed.^  The 
rule,  as  to  the  mode  of  designing  the  writer,  may  be  held  to  be  the 
same  as  that  already  stated  regarding  the  designation  of  the  witnesses. 
The  Act  of  1593,  regarding  the  designation  of  the  writer,  is  more  special 
than  that  of  1579  regarding  that  of  the  witnesses ;  but  the  Act  of  1681 
deals  with  both  alike,  in  fact  in  the  same  sentence.  The  proper  coarse 
is  to  design  the  writer  so  as  to  distinguish  him  from  all  others ;  but  his 
name  and  designation  may  be  gathered  from  the  general  contents  of  the 
deed,  and  there  may  be  enough  in  gremio  of  the  deed  to  satisfy  the 
requirements  of  the  Act  of  1681,  as  to  the  name  and  designation  of  the 
writer.  The  deed  in  Laurie's  case  ^  was  sustained  also  on  the  separate 
groimd  of  being  holograph,  and  therefore  privileged,  as  we  shall  after- 
wards see.  In  other  cases  the  Court  have  gone  very  far  in  the  way  of 
accepting  meagre  and  questionable  designations  of  the  writers  of  de^s. 
The  simple  designation  of  '  Notary '  has  been  found  enough  ;^  also  that 
of  'Writer;'^  and  a  contract  has  been  sustained  which  began  with 
specifying  the  place  and  date  of  execution,  thus :  'At  Leckie,  the  tenth 
'day  of  March  1708,'  etc.  etc.,  and  concluded  thus:  'Before  these 
*  witnesses,  the  said  Thomas  Jamieson,  "  writer  hereof"  (who,  however, 
had  not  been  before  named),  and  '  Alexander  Jamieson,  at  Leckie,  day, 
'  month,  and  year  of  God  foresaid.'  The  words  '  at  Leckie '  in  the 
testing  clause  were  held  as  stating,  what  was  proved  to  be  the  tad, 
that  the  writer  and  witnesses  resided  at  Leckie,  and  thus  as  satisfying 
the  statutory  requirements  regarding  the  designations  of  the  writer  and 
witnesses.^  These  cases,  however,  and  some  others  I  am  necessarily 
mentioning,  are  to  be  regarded  as  warnings  against  want  of  care  in 
practice.  It  is  easy  in  constructing  deeds  to  place  them  beyond  question 
on  such  points. 

It  is  proper  also  to  notice  here  the  case  of  Scott,^  in  which  the  Court 
refused  to  hold  de  piano  as  null  a  disposition  wherein  the  writer  was 
designed  '  John  Scott,  Clerk  to  the  Signet/  in  place  of  '  John  Scott^ 
'  Clerk  to  Cornelius  Elliot,  Writer  to  the  Signet.'  This  last  was  ad- 
mittedly the  correct  designation,  and  the  writer  of  the  deed  was  therefore 
incorrectly  designed.    But  the  question  was  not  brought  before  the 

1  Callander  t7.  CaUander*8  Tnuiees,  17th  ^  M*Micken  v,    Kennedy,    27th    June 

Dec.  1863,  2  Macpb.  291.  1706,  M.  16,916. 

<  Irvine  v.  Mayue,  11th  Feb.  1710,  M.  «  Rules  v.  Craig's  Creditors,  20th  Feb. 

12,284.  1712,  M.  16,920. 

s  Johnston   v.    Pettisrew,    16th    June  r  x  «.:  -  ax.    'it    tM^x.   t^        ^ 

lorK  9  %£ \.  OKA  ^Jamieson  v.  Sheriff,    14th  December 

1865,  3  Macph.  954.  ,-^v«  w   ifto,/.  * 

«  Laurie  v.  Laurie,  14th  Jan.   1869,  21       * '"^'  ^  ^^'^^'^• 

D.  240 ;  Dickson  and  Heriot  v.  Logan,  ^  Scott  v.  Dalrymple,  17th  Jan.    1781, 

22d  Dec.  1710,  M.  16,918.  M.  8,838. 
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Court  in  an  action  of  reduction  of  the  disposition,  as  not  framed  in 
accordance  with  the  Acts.  It  arose  upon  a  summary  petition  and 
complaint  to  the  Court  against  the  decision  of  a  court  of  the  freeholders 
of  the  county  of  Boxbuigh.  The  freeholders  had  sustained  a  claim  of 
enrolment,  founded  in  part  on  the  disposition,  because,  ex  fade  of  the 
deed,  there  was  no  irregularity ;  and  the  Court  confirmed  their  decision 
Had  the  question  of  the  validity  of  the  disposition  been  tried  in  the 
Court  of  Session  in  an  action  of  reduction,  there  can  be  no  doubt  that 
the  disposition  would  have  been  found  null,  as  not  containing  the 
designation  of  the  writer,  and  so  not  authenticated  as  reqiiired  by  law. 

It  is  not  necessary  that  the  name  and  designation  of  the  writer  shall 
be  inserted  before  those  of  the  witnessea^  A  deed  was  held  valid  when 
the  writei^s  name  and  designation  were  inserted  thus:  'Before  these 
'witnesses,  John  Buchanan,  maltman  in  Dumbarton,  and  Adam 
'  Colquhoun,  servitor  to  James  Duncanson  at  Garshake,  writer  hereof/ 
The  objection  was,  that  this  description  left  it  doubtful  whether 
Colquhoun  or  Duncanson  wrote  the  deed;  as  the  mere  words  of  the 
description  certainly  did.  But  it  was  replied,  that  the  deed  itself 
showed  comparatione  literarum,  that  Colquhoun  was  the  writer,  which 
was  held  sufiKcient^  The  Court  have  even  gone  so  far  as  to  support 
deeds  where  the  writer  of  the  deed,  though  designed  in  the  testing 
clause  as  a  witness,  was  not  referred  to  in  the  deed  or  testing  clause  as 
writer  of  the  deed.  This  essential  solemnity,  therefore,  was  apparently 
not  complied  with.  But  in  these  cases  the  writer  was  one  of  the 
subscribing  witnesses;  he  was  designed  as  such  in  the  deed,  and  he 
adjected  to  his  subscription  as  witness  the  words  '  and  writer  hereof,' 
which  was  held  to  meet  the  requirements  of  the  Statutes.^  In 
Macpherson's  case  the  writer,  when  subscribing  as  witness,  had  not 
added  that  he  was  the  writer.  The  addition  to  his  subscription  as 
witness  of  the  words  '  and  writer  hereof,'  was  not  made  till  after  the 
deed  was  in  process,  the  record  closed,  and  the  omission  alluded  to  in 
an  interlocutor,  though  not  made  the  subject  of  judgment; — but  the 
deed  was  with  hesitation  sustained. 

It  is  usual  in  correct  practice  for  the  writer  of  the  deed  himself  to 
insert  his  own  name  and  designation,  but  this  is  not  essential^  ^  It  is 
also  usual  and  right  in  deeds  wholly  in  manuscript,  besides  mentioning 
the  name  and  designation  of  the  writer  of  the  deed,  to  mention  the 
name  and  designation  of  the  writer  of  the  testing  clause,  or  any  part  of 
it,  if  the  writer  of  the  deed  has  not  written  the  testing  clause  also ;  and 
by  the  Titles  to  Land  Acts  ^  it  is  a  statutory  requisite  as  to  deeds,  writs, 

1  Ewing  9.  Semple,  20ih  July  1739,  BL  '  White  v.  Henderson,  2l8t  Feb.  1710, 

1352.  M.  16,864. 

'DroniiAO  v.  Montgomery,  26th  July 

1716,  11   16,869;   MaopherBon  v.  Mac-  *  21  &  22  Vict.  cap.  76,  sect.  34;  and 

phsnoo,  7th  Feb.  1855,  17  D.  357.  23  &  24  Vict.  cap.  143,  sect  20. 


^  See  note  on  page  33. 
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and  instnunentB,  partly  written,  partly  printed  or  engraved,  and  having 
a  testing  clause,  to  mention  the  name  and  designation  of  the  writer,  not 
only  of  the  written  portions  of  the  body  of  the  deed,  etc.,  but  of  the 
written  portions  of  the  testing  clause.^  But,  if  the  writer  of  the  hoij 
of  the  manuscript  deed  be  duly  named  and  designed,  it  is  not  neceasaiy 
under  the  Statute  to  insert  the  designation  of  the  person  who  fills  iqp 
the  testing  clausa^ 

All  deeds,  writs,  and  instruments  having  a  testing  clause  may  be 
partly  written,  peurtly  printed  or  engraved.^  In  an  early  case,  where  u 
deed  was  partly  written  and  partly  printed,  it  was  pleaded  that  the 
testing  clause  should  name  and  design  the  printer  of  what  was  not 
written ;  but,  there  being  no  statutory  requirement  to  that  effect,  it  was 
found  enough  if  the  writer  of  the  parts  or  spaces  not  printed  were  duly 
named  and  designed.'  We  are  now  familiar  with  deeds  partly  written, 
partly  printed  or  engraved,  such  as  policies  of  assurance,  and  debentnrei 
and  mortgages  of  public  companies.  Such  deeds  by  Scotch  Companies 
ought  to  be  authenticated  in  accordance  with  the  provisions  of  the  Titles 
Acts  of  1858  and  1860  b 

The  next  particular  is  the  specification,  in  the  testing  clause,  of  the 
number  of  the  pages  of  which  the  deed  consists.^ 

In  all  deeds  written  bookwise,  it  is  usual  and  proper  to  mention  the 
number  of  the  pages,  if  there  are  more  than  one ;  but,  in  cases  where 
the  deed  consists  of  only  one  sheet,  the  Act  1696,  cap.  15,  giving 
parties  the  option  of  writing  deeds  bookwise,  does  not  apply;  and  in 
such  cases  it  is  not  essential  that  the  number  of  pages  be  mentioned.* 
But,  although  accurate  compliance  with  the  provisions  of  the  Statute 
is  essential  in  cases  to  which  it  applies,  mere  clerical  blunders  have 
been  disregarded,  where  there  was  no  suspicion  attached  to  the  deed. 
Thus  a  deed  consisting  of  only  ten  pages  has  been  sustained,  though  it 
bore  to  be  written  'on  this  and  the  ten  preceding  pages.'^  In  a  deed 
consisting  of  seven  pages,  with  a  marginal  addition  on  the  sixth  page^ 


^  Lord  CorelioiLBe  in  Andrew  v.  Sawyer, 
2d  March  1836,  14  Sh.  589.  See  also 
Lindsay  v.  Giles,  27th  Feb.  1844,  6  D.  771. 

*  Titles  Acts,  before  referred  to. 
>  Stirling  v.  Earl  of  Glai^w,   Ist  Dec. 
1711,  4  Br.  Sap.  856,  and   (same  case, 


under  the  name  of)  Creditors  of  Spot 
competing,  30th  Nov.  1711,  M.  16,868. 

*  Robertson  v.  Ker,  7th  Jan.  1742,  M. 
16,955;  Macdonald  v,  Maodonald,  14th 
Feb.  1778,  M.  16,956. 

^  Smith  V,  N.  B.  Losorance  Co.,  28th 
Jane  1850,  12  D.  1132. 


^  The  necessity  for  mentioning  the  name  of  the  writer  of  the  written  portions  of 
the  testing  clause  of  sach  deeds,  was  done  away  with  by  the  '  Titles  to  Land  Consolida- 
tion (Scotiand)  Act,  1868,'  31  and  32  Vict  cap.  101,  sect.  149,  which  has  a  retrospec- 
tive effect.  And,  as  alr^y  explained  (p.  33,  note  ^),  it  is  now  unnecessary  in  any 
case  to  name  or  design  the  writer  or  printer  of  a  deed. 

b  The  Act  of  1868  has  come  in  place  of  the  Titles  Acts,  which  it  repealed.  Deeds 
executed  on  behalf  of  companies  registered  under  the  Companies*  Acts  of  1862  and 
1867  may  now  be  executed  either  in  terms  of  the  provisions  of  these  Acts,  or  by  being 
sealed  with  the  common  seal  of  the  company,  and  subscribed  by  two  of  the  ordinary 
directors  and  the  secretary  of  the  company,  with  or  without  witnesses ;  37  and  38 
Vict.  cap.  94,  sect.  56. 

c  This  solemnity  is  now  dispensed  with.     See  note  on  page  33. 
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the  testing  clause  bore  that  the  deed  consisted  of  '  this  and  the  six  pre- 
ceding pages/  the  letter  'x'  of  the  word  'six'  being  written  on  erasura 
The  deed  was,  however,  sustained.^  The  like  decision  was  pronounced 
where  the  letters  *ve'  of  the  word  'twelve'  were  written  on  erasure.^ 
In  these  cases  it  was  considered  that  there  was  enough  to  satisfy  substan- 
tially the  requirement  of  the  Act,  independently  of  the  letters  written  on 
erasure.  A  more  difficult  question  arose  in  the  earlier  case  of  Henderson,^ 
where  the  testing  clause  bore  that '  I  have,  to  the  eleven  first  sides  of 
this  my  Procuratory  of  Sesignation,  contained  in  three  sheets  of  paper, 
'  set  my  hand,  and  to  the  last  side  thereof  my  hand  and  seal'  The  re- 
port is  abridged  thus  in  Morison's  Dictionary, — '  The  objection  to  a  deed, 
'  that  it  did  not  mention  the  number  of  pages,  repelled  ;  because  it  bore 
'  that  it  was  written  on  three  sheets  of  paper,  and  that  the  eleven  first 
'  sides  were  signed  by  the  grantor,  and  the  last  by  the  grantor  and  wit- 
'  nesses.'  This  case  had  various  elements  in  it,  the  party  having  executed 
several  deeds  of  settlement  Ultimately  it  was  found  by  the  House  of 
Lords,  reversing  the  judgment  of  the  Court  of  Session,  that  the  deed  with 
the  testing  clause  above  quoted  was  the  governing  settlement,  which 
they  could  not  have  held  if  the  deed  had  not  been  considered  duly 
authenticated  according  to  law.  It  does  not  appear  that  the  opinion 
of  the  Court  of  Session  was  difiTerent  from  that  of  the  House  of  Lords 
on  this  particular  point ;  but  still  the  case  was  not  purely  on  the  Statutes, 
and  it  can  give  no  authority  for  departing  from  the  general  rule. 
There  is  another  case  to  which  a  similar  caution  applies.^  A  contract  of 
marriage,  written  upon  several  sheets  of  stamped  paper,  which  did  not 
mention  the  number  of  the  pages  in  the  testing  clause,  was  sustained ; 
the  report  stating  three  reasons, — 'first,  because  it  was  a  marriage  con- 
'  tract,  and  therefore  more  favourable  than  another  deed;  secondly,  because 
'  Hie  pages  were  numbered ;  and,  lastly,  there  was  a  catchword  at  the 
'  bottom  of  each  page,  so  that  it  was  impossible  anything  could  be  foisted 
*  in.'  Upon  this  case  I  will  just  remark,  that  a  contract  of  marriage, 
upon  which  marriage  has  followed,  has  always  been  justly  regarded  as 
entitled  to  special  favour.  Such  a  deed  may  be  sustained,  where  pro- 
bably no  other  deed  would. 

A  doubt  was  at  one  time  suggested  whether  the  Act  of  1696,  cap.  15, 
was  intended  to  convey  the  sanction  of  niillity  to  the  omission  to  specify 
in  any  case  the  number  of  the  pages  of  which  a  deed  consists ;  and, 
in  support  of  the  view  that  such  sanction  was  not  contemplated,  it  has 
been  urged  that  the  Act  does  not  expressly  annex  the  sanction  of  nuUity 
to  the  non-observance  of  its  conditions.  But  it  is  to  be  observed  that 
the  Act  of  1696  is  a  permissive  Act,  granting  to  parties  making  private 
deeds,  which  consist  of  two  or  more  sheets,  the  privilege  or  option  of 

1  CMsOlis'    Trustees    v.    Kennedy,   2d  ^  Henderson  v,  Wilson,  3l8t  Jan.  1797, 

June  ISdl,  9  Sh.  663.  M.  15,444  &  17,059. 

*  Gsywood  V.  M*Keand,  19tli  Jane  182S,  *  Porteous  v.  Bell,  4th  Feb.  1757,  5  Br. 

6  Sh.  991.  Sup.  855. 
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writing  such  deeds  bookwise  in  place  of  in  rolls  as  formerly.  But  such 
privilege  or  option  is  entirely  dependent  on  the  Statute  which  requires, 
as  conditions  to  be  observed  in  the  exercise  of  the  privilege,  the  speci- 
fication of  the  number  of  the  pages  of  which  such  deed  consists,  the 
signing  of  each  page  by  the  party,  and  the  marking  of  the  pages  by 
their  numbers,  all  as  already  explained.  Whilst  these  conditions  were 
all  in  force,  the  non-observance  of  them,  or  of  any  one  of  them,  rendered 
it  impossible  to  found  upon  the  Act  in  support  of  the  deed.  Deeds, 
therefore,  which  did  not  comply  with  the  conditions  of  the  Act,  were 
not  entitled  to  the  benefit  of  the  Act,  and  were  null.  This  was  con* 
clusively  settled  in  the  case  of  Thomson.^  That  case  related  to  the 
omission  to  mark  the  pages  of  a  deed  by  the  numbers  Jird,  second,  etc., 
at  the  top ;  the  provision  as  to  which  then  stood  on  precisely  the  same 
footing  with  that  regarding  the  mention  of  the  total  number  of  pages  in 
the  testing  clause ;  and  it  was  decided  that  the  deed  in  question  was  not 
executed  in  the  manner  provided  by  the  Statute,  and,  therefore,  was  not 
authenticated  and  probative  by  the  Law  of  Scotland. 

In  a  recent  case,'  where  a  deed  was  written  on  the  face,  or  one  side, 
of  five  sheets  of  paper,  the  testing  clause  bore  that  the  deed  was  written 
on  '  this  and  the  four  preceding  skins '  of  parchment.  This  deed  was 
thought  by  Lord  Cowan,  Ordinary,  to  be  defective  under  the  Statute ; 
one  side  of  each  sheet  being  blank  ;  but  that  point  did  not  require  to  be 
settled  by  the  Court 

The  Act  of  1856^  has,  as  already  mentioned^  done  away  with  the 
marking  of  pages  by  their  numbers  as  a  solemnity ;  but  specially  with- 
out affecting  the  provision  in  the  Act  of  1696  as  to  mentioning,  in  the 
testing  clause,  the  number  of  the  pages  of  which  the  deed  consists,  or 
the  provision  for  signing  each  page,  or  any  other  provision  of  the  Act 
of  1696.*  The  Act  of  1856  having  a  retrospective  operation,  the  objec- 
tion of  imperfect  marking  of  the  pages,  or  no  marking  at  all,  cannot 
hereafter  be  raised  in  any  case.  But,  although  it  was  clearly  expedient 
to  take  away  the  sanction  of  nullity  attached  to  the  omission  to  mark 
the  pages,  such  marking  is  convenient  in  all  cases  for  reference,  as  we 
find  paging  useful  in  an  ordinary  paper  or  book.  It  is  specially  im- 
portant when  there  is  a  marginal  addition,  or  other  peculiarity,  to  notice ; 
and  marking  of  the  pages  has  been  found  of  essential  service  in  some 
of  the  cases  arising  under  the  Act  of  1696,  as  to  mentioning  the  number 
of  the  pages  in  the  testing  clause.  I  therefore  strongly  recommend  the 
continuance  of  the  old  practice  in  the  completion  of  deeds. 

It  is  usual  and  expedient,  but  not  necessary  in  point  of  solemnity, 
to  mention  the  place  at  which  a  deed  is  subscribed.     Stair  states  the 


1  Thomson  v.  M*Craiiimeii'8  Tmstees, 
M  Feb.  1S56,  IS  D.  470,  affinned  24th 
March  1S59,  31  Jurid,  425. 


^  Hopetoun  v.  Scots  Mining  Coy.,  6th 
March  1S56,  IS  D.  739. 
M9  &  20  Vict.  c.  89. 


^  As  already  mentioned  (pp.  33  and  62),  this  solemnity  is  now  dispensed  with. 
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mention  of  the  place  as  one  of  the  essentials.^  Erskine,  on  the  other 
hand,  whilst  admitting  that  the  insertion  of  the  time  and  place  of  sub- 
scribing may  in  many  cases  be  a  strong  guard  against  forgery,  says,^ 
'  As  solemnities  are  not  to  be  multiplied  without  a  warrant  from  Statute 

*  or  universal  custom,  deeds  have  been  adjudged  valid  without  the  men- 

*  tion  of  the  place.*'  But,  in  compliance  with  universal  custom,  every 
r^olar  deed  ought  to  specify  the  place  of  signing. 

In  contracts  of  somewhat  old  date,  it  was  usual  to  insert  the  place 
and  date  at  the  commencement  of  the  deed.  Now,  these  particulars  are 
almost  invariably  stated  in  the  testing  clause. 

The  date  of  subscription  likewise  is,  by  imiversal  custom,  specified  in  Date  op 
deeds ;  and,  as  the  want  of  it  may  throw  suspicion  on  the  deed,  it  ought  ^^^^^'^^n^Q- 
in  no  case  to  be  omitted ;  but,  except  where  the  validity  of  the  parti- 
cular deed  is  dependent  on  the  specification  of  the  date,  it  is  not  among 
the  essential  solemnities.^  The  date  may  be  of  essential  importance, 
where  the  legal  plea  of  deathbed  is  brought  forward  in  objection  to 
a  Tnortis  causd  disposition  of  heritage  ;*  or  in  other  cases ;  where,  for 
example,  the  objection  is,  that  the  granter  was  in  minority  when  he 
executed  the  deed.  These,  and  some  other  questions  which  the  specifi- 
cation of  the  date  might  prevent,  are  suggested  by  the  case  of  Crawford,* 
in  reference  to  a  bond  wanting  date. 

With  reference  to  false  statement  of  date.  Lord  Stair  relates  a  case, 
which  is  not  without  its  parallel  in  more  modern  times.      He  says, 

*  Writs  may  be  improbative  by  inspection  of  the  stamp  or  seal  of  the 

*  paper  whereupon  the  same  is  written ;  as,  if  paper  with  such  a  stamp 

*  or  seal  was  known  not  to  be  found  at  the  time  of  the  date  the  writ 
'  bears,  the  writ  thereby  is  not  only  improbative  but  improven.    Of  this 

*  there  was  a  memorable  example,  when  the  Earl  of  Haddington  was 

*  President,  at  the  advising  of  the  articles  of  improbation  of  a  very 
'  suspect  writ,  where  yet  there  was  not  sufficient  probation  to  annul  or 
'  improve  it,  it  fell  instantly  in  the  President's  mind  to  look  to  the 

*  stamp  of  the  paper,  and  it  was  found  that  there  was  none  such  at  the 
'  time  of  the  date  the  writ  did  bear,  whereupon,  with  common  appro- 
'  bation,  the  writ  was  improven.'  In  cases  where  deeds  are  open  to 
suspicion,  it  is  usual  at  the  present  day  to  examine  the  water-mark  of 
the  paper,  and  see  whether  they  can  be  set  aside  by  the  test  so  effectu- 
ally applied  by  the  Earl  of  Haddington.^ 


1  Stair,  iv.  42.  19.         «  Erak.  iil  2.  18. 

3  See  Vallance  v.  Ma)oweU,  14th  July 
1709,  M.  5840  &  5841,  where  the  deed 
wanted  the  place  of  signing;  Ogilvie  v. 
Baillie,  2l8t  July  1711,  M.  16,896,  and 
Wemyn  v.  Hay,  formerly  cited,  5th  June 
1821,  1  Sh.  47,  affirmed,  1  WU.  &  Sh.  140, 
where  both  place  and  date  were  wanting. 

*  See  Erskine  (uL  2.  18)  correcting  Stair 
^▼.  42.  19),  by  whom  an  opposite  opinion 


is  expressed.  See  also  the  cases  of  Ogilvie 
and  Wemysa  before  cited. 

^  Crawford  v,  Duncan,  6th  June  1666, 
M.  16,927. 

^  The  test  is  not  always  conclusive,  as 
some  paper-makers  are  in  the  practice  of 
post-dating  the  water-mark,  to  this  extent, 
that  paper  made  in  the  latter  portion  of  a 
year  may  bear  the  date  of  the  year  imme- 
diately following. 


^  The  plea  of  deathbed  was  abolished  by  34  and  35  Vict  cap.  81. 
VOL.  L  K 
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BzBcunoN  OF         It  is  not  a  good  legal  objection  to  a  private  deed  that  it  is  dated 
Dms  ON  DK-  gmj jj^y^    rpj^jg  j^j^g  jjggjj  decided  as  to  a  bond/  and  as  to  a  bilL*    A  d 

tinction,  however,  is  taken  between  private  deeds  executed  on  Sundi 
and  judicial  acts  or  civil  process  done  on  that  day.  The  functioDs 
civil  Courts  being  suspended  on  Sunday  by  law,  acts  proceeding  luic 
their  authority  cannot  be  legally  performed  on  that  day.  Diliger 
executed  on  Sunday  is  therefore  null ;'  but  there  is  an  exception  in  t 
instance  of  meditatio  fagoe  warrants,  from  the  necessity  of  the  case.^ 

1  Duncan  v.  Brace,  March   1684,   M.  land  v.  Dnncan,  ISth  Dec.   1861,  24 

15,003.  198 ;  Hume*s  Criminal  Law,  i.  392. 

>  ElUot  V.  Faolke,  20th  Jan.  1844,  6 
D.  411.  *  Kempt   v.   his    Creditors,  16th    h 

s  Oliphant  v.  Douglas,  3d  Feb.   1663,  1786,  M.  8554  ;   Blair  v.  Simpson,  6 

M.  15,002;  and  Lord  Mackenzie  in  Mait-  July  1821,  1  Sh.  107. 


CHAPTER   IV. 

I  NOW  proceed  to  consider  the  mode  of  authenticating  erasures,  authkntica- 
marginal  additions^  and  other  alterations  on  ordinary  deeds,  and  thcTioNsoNDKSDs. 
effect  of  such  alterations  when  not  duly  authenticated.    The  subject  is 
practically  of  great  importance,  and  it  will  therefore  be  considered  at 
some  length. 

There  is  no  statutory  provision  as  to  the  manner  of  authenticating 
alterations  on  deeds  in  general  But  practice,  our  institutional  writers, 
and  the  decisions  of  the  Courts  of  law,  have  laid  down  rules  which  form 
a  safe  guide,  except,  perhaps,  that  there  is  still  a  little  want  of  precision 
in  regard  to  the  authentication  of  marginal  additions. 

Deeds  wliich  are  free  of  vitiations  and  alterations  are  rendered  pro- 
bative by  observance  of  the  statutory  solemnities  already  detailed ;  or, 
if  holograph,  they  are  probative  as  privileged.  With  regard  to  alterations 
in  holograph  testamentary  writings,  there  are  peculiar  rules,  different 
from  those  affecting  deeds  written  by  third  parties,  or  not  testamentary. 
In  ordinary  deeds  where  alterations  occur,  and  the  deeds  are  not  in  the 
exact  form  in  which  they  were  originally  engrossed ;  where  words  have 
been  erased,  and  others  superinduced  on  the  erasure ;  or  where  words 
have  been  deleted,  or  addition^  have  been  written  on  the  margin  ;  ex- 
planation is  required,  in  order  to  show  that  the  alterations  were  com- 
petently made,  both  as  regards  the  time  when,  and  the  authority  under 
which,  they  took  place ;  otherwise,  such  deeds  might  be  altered  as  to 
their  subject-matter  by  the  holders,  after  delivery  had  taken  place ;  and 
the  granters  would  be  exposed  to  the  fraudulent  manufacture  in  their 
names  of  what  they  never  consented  to.  Illustrations  of  the  facility  with 
which  this  might  be  done  will  readily  suggest  themselves.  For  example, 
the  conveyance  of  a  farm,  'excepting  two  fields,'  might,  after  being 
delivered  and  in  the  hands  of  the  disponee,  have  the  word  '  excepting ' 
altered  to  'including;'  or  the  word  'not'  might  be  introduced  in,  or 
delete  from,  a  clause,  to  the  subversion  of  the  true  purpose  of  the  granter. 

In  order  to  protect  parties  against  such  risks,  the  common  law  re- 
quires in  every  case  of  alteration  in  the  body  of  a  deed  (not  being  a 
holograph  testamentary  writing),  proof,  of  a  special  nature,  that  the  same 
was  made  before  the  deed  was  executed.     If  competent  proof  be  given 
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that  the  fact  was  so,  and  that  the  alteration  was  actually  made  before 
the  deed  was  subscribed,  then  the  alteration  is  the  act  of  the  maker  of 
the  deed,  timeously  done ;  the  alteration  is  probative,  as  part  of  the  deed, 
equally  with  the  remainder  of  the  deed.  In  fact,  it  is  the  deed  as  altered 
which  is  his  deed.  But  the  burden  of  the  proof  lies  on  the  holder  of  the 
deed ;  and,  if  the  alteration  may  have  been  made  after  the  execution  of 
the  deed,  the  presumption  of  law  is  that  it  was  so  made.^  Where  there 
is  an  alteration,  therefore,  the  holder  of  the  deed  (not  being  a  holograph 
testamentary  writing)  has  to  establish  that  the  alteration  was  made  before 
subscription ;  and  the  piinciples  of  law,  applicable  to  alterations  of  every 
kind,  are  the  same,  requiring  that  all  alike  should  be  authenticated  as 
made  before  subscription. 

In  what  way,  then,  is  the  fact  of  the  alteration  having  been  so  made 
to  be  proved  in  the  case  of  such  deeds  as  we  are  now  considering? 
As  a  general  rule,  extrinsic  evidence  is  inadmissible ;  the  deed  itself 
must  afford  the  necessary  evidence ;  just  as  a  deed,  in  order  to  be  pro- 
bative, must  in  itself  contain  all  the  particulars  by  law  required  for  that 
purpose.  The  particular  mode  of  authentication  necessaxily  varies  in 
some  details,  according  to  the  nature  of  the  alteration. 
Erasubks,  de-  I  consider,  first,  the  case  of  erasures,  deletions,  or  interlineations, 
TBBUNEATK)!^  Whcu  thcsc  occur,  the  deed  must  expressly  adopt  or  acknowledge  the 

words  or  letters  as  having  been  superinduced  on  erasures,  or  delete,  or 
interlined,  as  the  case  may  be,  before  subscription ;  and  the  words  or 
letters  ought  to  be  pointed  out  by  quotation,  and  by  the  description  of 
their  position  in  the  deed,  in  such  a  way  as  to  prevent  all  doubt  as  to 
what  words  or  letters  are  meant.  This  is  generally  done  in  a  sufficient 
manner  by  specifying  (after  quotation)  the  page  and  the  line  of  the 
page  in  which  they  occur ;  but  sometimes  greater  precision  is  required, 
as  when  the  same  word  occurs  twice  in  the  same  line,  once  on  erasure 
or  delete,  and  once  not 

It  is  hardly  safe,  especially  in  the  case  of  deletions,  merely  to  men- 
tion the  number  of  the  words  expunged  ;  because  it  is  easy  to  draw  the 
pen  through  other  words,  and  then  the  question  would  arise,  to  what 
words  did  the  declaration  in  the  deed  relate  ?  The  particular  words 
should  be  quoted,  or  otherwise  identified,  in  every  case. 

The  declaration  or  statement  pointing  out  the  words  on  erasure,  or 
as  the  case  may  be,  must  in  itself  be  probative,  otherwise  it  will  go  for 
nothing.  It  is  usually  introduced  in  the  testing  clause  of  the  deed,  but 
it  may  be  placed  on  the  margin,  or  the  requisite  proof  may  be  afforded 
by  a  reference  in  the  deed  to  a  duplicate  thereof.  There  are,  perhaps, 
other  ways  in  which  this  may  be  effected ;  but,  in  their  result,  all  of 
them  must  establish  that  the  alterations  were  actually  made  before  the 
deed  was  subscribed. 

1  Balfour's  Practicks,  p.  36S ;  Stair,  iv.       1S52,  14  D.  378  ;  Ross,  L  144 ;  Menides, 
42.  19 ;  Erskine,  iii.  2.  20 ;  Lord  Colon-      p.  127. 
say,    in    Boswell  v.   Bos  well,   31st  Jan. 
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Notice  of  an  alteration  inserted  in  the  testing  clause,  in  a  careful  and 
proper  manner^  will  be  sufficient.  But  a  caution  on  this  subject  is  neces- 
sary. The  existence  of  the  alteration  of  itself  attracts  attention,  or  may 
even  excite  suspicion;  and  the  alteration  must  not  only  be  specified 
distinctly,  but  this  ought  to  be  done  in  such  a  way  as  to  obviate  or 
remove  suspicion.  For  this  purpose,  the  testing  clause  ought  to  be 
written  so  far  as  to  specify  the  erasures  or  deletions  before  the  deed  is 
subscribed ;  and  in  so  writing  the  clause,  care  should  be  taken  to  avoid 
crowding  of  words  or  letters,  or  the  use  of  different  inks,  or  anything  to 
lead  to  the  erroneous  inference  that  the  correction  was  not  timeously 
made.  The  full  completion  of  the  testing  clause  ought  to  take  place 
immediately  after  the  deed  is  subscribed.  A  deletion  can  be  authen- 
ticated by  means  of  a  marginal  note  bearing  that  the  particular 
words  were  struck  out  of  consent.  This  course  was  suggested  by 
Lord  Stair,  and  effect  was  allowed  to  a  deletion,  so  authenticated,  in  a 
gift  under  the  Great  Seal  On  the  margin  of  the  gift,  opposite  to  a 
deletion,  there  was  a  note  by  the  Keeper  of  the  Seal,  to  the  effect  that 
the  deletion  was  made  by  order  of  the  Lord  Chancellor,  and  of  consent 
of  the  party.^ 

The  simultaneous  execution  of  duplicate  deeds,  with  mutual  refer-  smultawbous 
ences  to  each  other,  contained  in  the  respective  duplicates,  was  held  suffi-  ^^^]^^ 
cient  to  authenticate  erasures,  not  specially  noticed  in  the  duplicate  in 
which  these  erasures  respectively  occurred.*  The  erasures  in  the  Strath- 
more  case,  though  not  in  essenticUibm,  were  very  numerous.  The  Court 
here,  however,  and  also  the  House  of  Lords,  in  supporting  the  deeds,  went 
both  on  the  ground  that  the  erasures  were  not  in  themselves  material, 
and  that  the  duplicate  deeds  mutually  proved  the  terms  in  which  they 
respectively  stood  at  the  time  of  their  execution.  The  opinions  delivered 
by  the  Judges  here,  and  by  the  Lord  Chancellor  and  Lord  Brougham, 
when  deciding  this  case,  are  very  instructive  as  to  the  principles  on 
which  alterations  are  to  be  regarded  as  probative  or  not.  The  Lord 
Chancellor,  referring   to  the   special  circumstances  of  the  case,  says, 

*  YTherever  there  is  an  alteration,  which  might  have  operated  against 

*  the  deed  if  it  had  stood  by  itself*  (that  is,  if  there  had  been  no  dupli- 
cate), '  the  other  instrument*  (that  is,  the  duplicate)  *  contains  the  word, 

*  not  upon  an  erasure,  and  proves,  therefore,  that  the  deed  in  which  the 
'  erasures  are  found  was  the  same  in  form  at  the  time  the  party  exe- 

*  cuted  it' 

There  are  thus  various  modes  in  which  alterations  can  be  made  pro- 
bative. But,  although  the  proof  required  was  furnished  in  the  Strath- 
more  case  in  part  by  means  of  a  duplicate,  we  are  not  to  understand 
that  such  proof  can  be  supplied  separately  from  the  deed  in  which  the 
erasure  occurs.     The  duplicate  deeds,  which  were  simultaneously  exe- 

1  ComiDg  V.  Kennedy,  4th  Feb.  1709,       let  Feb.  1837,  15  Sb.  449  ;  affirmed  30tli 
M.  11,542.  July  1840,  1  Robinaon,  189. 

sSirathmore  v,  Strathmore's  Trustees, 


sracnTK 
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cnted,  mntoallj  referred  to  each  other,  so  as  to  be  intrinsically  nnitod, 
and  the  result  was  to  prove  (as  mnst  always  be  done)  unequivocally,  and 
beyond  doubt,  that  the  alteration  occurring  in  either  of  the  duplicates 
was  the  act  of  the  maker  of  the  deed,  and  done  before  the  deed  was 
executed. 
^n  or  An  important  question,  as  to  what  is  to  be  considered  as  due  notioe 

and  correction,  in  a  testing  clause,  of  erasures  occurring  in  the  body  of 
the  deed,  was  decided  in  the  House  of  Lords  at  the  same  time  with  the 
Strathmore  case.^  A  disposition  and  settlement,  by  James  Kedder, 
bore  to  be  in  Cuvour  of  'John  Kedder,  residing  at  Kirkhall,  my  son'; 
but,  throughout  the  body  of  the  deed,  being  no  fewer  than  thirteen 
times,  the  whole  of  the  Christian  name  '  John,'  except  the  initial  letter, 
was  written  on  erasure.  The  testator  had  another  son,  James  Kedder, 
junior,  and  in  two  instances  the  name  of  the  disponee  stood  'John  Kedder, 
'  junior,'  leading  to  the  inference  (as  was  indeed  admitted)  that  the  deed, 
when  originally  framed,  had  been  in  favour  of  James  Kedder,  junior. 
In  the  testing  clause,  which  appeared  to  have  been  written  after  the 
deed  was  subscribed,  as  it  was  much  crowded,  the  name  of  the  disponee 
was  introduced  thus :  '  In  witness  whereof,  these  presents,  etc.,  are  sub- 
'  scribed  by  me  in  favour  of  the  said  John  Kedder,  my  son,'  etc.  In  this 
instance,  and  in  this  only,  the  Christian  name  of  John  Kedder,  the  dis- 
ponee, was  free  of  erasure  ;  but  the  erasures  occurring  in  the  deed  were 
not  in  any  way  noticed  or  referred  to.  It  was  the  opinion  of  the  Court 
that  the  above  testing  clause  could  not,  in  reasonable  construction,  be 
held  as  a  notice  of  the  erasures,  and  a  correction  of  them.  It  was  held 
that  a  disponer  could  not  effectually  turn  a  deed  written  in  favour  of 
James  into  a  deed  in  favour  of  John,  by  erasing  the  one  name  and  sub- 
stituting the  other,  unless  the  erasures  were  duly  noticed  and  corrected 
in  the  deed  or  testing  clause. 

It  is  fatal  to  a  deed  that  one  of  the  two  witnesses  shall  subscribe 
upon  an  erasure.  The  subscription  so  written  goes  for  nothing,  and  the 
deed,  having  only  one  witness,  is  nulL^  To  correct  such  a  vitiation, 
should  it  ever  occur,  the  witness  should  be  got  at  once  to  repeat  his 
subscription  at  a  place  where  there  is  no  erasure ;  or  the  deed  should 
bo  re-executed.  When  alterations  in  a  testing  clause  are  necessary, — 
for  example,  when  one  of  the  witnesses  is  incorrectly  named  or  de- 
signed,— it  is  generally  accounted  safe,  if  the  deed  has  not  been 
recorded  or  exhibited  judicially,  to  make  an  addition  to  the  testing 
clause,  containing,  without  vitiation,  the  correct  name  and  designation 
of  the  witnesa  The  statutory  requisites  are  thus  complied  with,*  and 
the   deed  stands   independent  of  the  error  in  originally  naming  or 

>  Ileidr.  Redder,  24th  Juae  1834,  12  2  Qibson  «.   Walker,   16th  June  1809, 

Sh.  781,  oud  Gth  March  1835,  13  Sh.  619 ;       F.  C,  affirmed  20th  April  1814,  2  Dow, 
offirmod  30th  July  1840,  1  Robinson,  183.       270. 


^  Soc  note  on  page  33,  as  to  mention  of  name  and  designation  of  the  witnesses  in 
the  body  of  the  deed  being  no  longer  a  statutory  requisite. 
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Court  in  an  action  of  redaction  of  the  disposition,  as  not  framed  in 
accordance  with  the  Acts.  It  arose  upon  a  summary  petition  and 
complaint  to  the  Court  against  the  decision  of  a  court  of  the  freeholders 
of  the  county  of  Boxburgh.  The  freeholders  had  sustained  a  claim  of 
enrolment,  founded  in  part  on  the  disposition,  because,  ex  fade  of  the 
deed,  there  was  no  irregularity ;  and  the  Court  confirmed  their  decision. 
Had  the  question  of  tlie  validity  of  the  disposition  been  tried  in  the 
Court  of  Session  in  an  action  of  reduction,  there  can  be  no  doubt  that 
the  disposition  would  have  been  found  null,  as  not  containing  the 
designation  of  the  writer,  and  so  not  authenticated  as  required  by  law. 

It  is  not  necessary  that  the  name  and  designation  of  the  writer  shall 
be  inserted  before  those  of  the  witnessea*  A  deed  was  held  valid  when 
the  writer's  name  and  designation  were  inserted  thus:  'Before  these 
'  witnesses,  John  Buchanan,  maltman  in  Dumbarton,  and  Adam 
'  Colquhoun,  servitor  to  James  Duncanson  at  Garshake,  writer  hereof/ 
The  objection  was,  that  this  description  left  it  doubtful  whether 
Colquhoun  or  Duncanson  wrote  the  deed;  as  the  mere  words  of  the 
description  certainly  did.  But  it  was  replied,  that  the  deed  itself 
showed  comparatioTie  literarum,  that  Colquhoun  was  the  writer,  which 
was  held  sufficient.^  The  Court  have  even  gone  so  far  as  to  support 
deeds  where  the  writer  of  the  deed,  though  designed  in  the  testing 
clause  as  a  witness,  was  not  referred  to  in  the  deed  or  testing  clause  as 
writer  of  the  deed.  This  essential  solemnity,  therefore,  was  apparently 
not  complied  with.  But  in  these  cases  the  writer  was  one  of  the 
subscribing  witnesses;  he  was  designed  as  such  in  the  deed,  and  he 
adjected  to  his  subscription  as  witness  the  words  '  and  writer  hereof,* 
which  was  held  to  meet  the  requirements  of  the  Statutes.^  In 
Macpherson's  case  the  writer,  when  subscribing  as  witness,  had  not 
added  that  he  was  the  writer.  The  addition  to  his  subscription  as 
witness  of  the  words  *  and  writer  hereof,'  was  not  made  till  after  the 
deed  was  in  process,  the  record  closed,  and  the  omission  alluded  to  in 
an  interlocutor,  though  not  made  the  subject  of  judgment; — but  the 
deed  was  with  hesitation  sustained. 

It  is  usual  in  correct  practice  for  the  writer  of  the  deed  himself  to 
insert  his  own  name  and  designation,  but  this  is  not  essential^  ^  It  is 
also  usual  and  right  in  deeds  wholly  in  manuscript,  besides  mentioning 
the  name  and  designation  of  the  writer  of  the  deed,  to  mention  the 
name  and  designation  of  the  writer  of  the  testing  clause,  or  any  part  of 
it,  if  the  writer  of  the  deed  has  not  written  the  testing  clause  also ;  and 
by  the  Titles  to  Land  Acts  *  it  is  a  statutory  requisite  as  to  deeds,  writs, 

1  Ewing  V.  Semple,  2(Hh  July  1739,  M.  »  White  v.  Henderson,  2l8t  Feb.  1710, 

1352.  M.  16,864. 

'  Droiman   v.  Montgomery,  26th  July 

1716,  M.   16,869;   Macphenon  v,   Mac-  *  21  &  22  Vict.  cap.  76,  sect.  34;  and 

phenon,  7th  Feb.  1855,  17  D.  357.  23  &  24  Vict.  cap.  143,  sect.  20. 


^  See  note  on  page  33. 
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not  appear  to  have  been  so  to  annul  them ;  and  if  the  deeds,  as  alteied, 
contain  a  good  and  effectual  expression  of  the  testator's  will  or  intention. 
On  these  principles,  deletions  were  allowed  effect,  and  the  deeds  in 
other  respects,  and  so  far  as  not  altered,  were  sustained  in  the  cases  of 
[OLOGRAPH  Kemp  and  Earl  of  Traquair.^  And  superinductions  on  erasure,  made 
Mn^MTTABT  ^^  ^j^^  grautcr  of  a  holograph  testamentary,  and,  of  course,  undelivered 
deed,  have  been  held  valid,  notwithstanding  the  erasure.*  On  the 
same  principle,  the  Court  expressed  an  opinion  that  a  legacy  of 
£500  was  not  vitiated  by  the  word  '  five,'  describing  the  number  of 
hundred  pounds  bequeathed,  being  written  on  erasure,  in  respect  that 
the  superinduced  word  was  holograph  of  the  testator,  although  the 
rest  of  the  deed  was  not  holograph,  but  was  written  by  a  third  party, 
and  the  deed  was  regularly  tested,  and  contained  no  notice  of  the 
erasure.^  The  judgment  in  this  case  was  reversed,  but  not  as  r^arda 
the  above  point.  I  may  notice,  however,  that  Lord  Jeffrey  doubted 
the  application  to  this  case  of  the  rule  of  law  in  regard  to  alterations 
in  holograph  testamentary  writings.  He  appeared  to  hold  that  the 
word  superinduced  by  the  testator  in  a  writing  by  another  hand, 
ought  to  be  specially  authenticated  by  the  testator,  and  is  neither 
authenticated  by  being  holograph,  nor  by  the  original  subscription  of 
the  document. 

Again,  it  was  decided  in  the  House  of  Lords,  in  the  Morgan  succes- 
sion case,^  that  certain  holograph  documents,  though  in  several  places 
erased  and  obliterated,  were  nevertheless  probative  and  testamentary, 
and  contained  a  good  and  effectual  expression  of  an  intention  to 
establish,  in  Dundee,  an  hospital  to  accommodate  a  certain  number  of 
boys.  The  House  of  Lords'  report  contains  a  facsimile  of  the  documents, 
and  the  case  can  hardly  be  well  undei-stood  without  inspecting  this. 
But,  on  the  general  effect  of  obliterations  and  deletions  in  testamentary 
holograph  instruments,  it  was  observed,  that  '  between  what  is  written 

*  and  what  is  obliterated  there  is  this  distinction,  that  what  is  written 

*  must  have  been  intentional,  while  what  is  obliterated  may  have  been 

*  accidental.'  The  question  is  not  what  the  testator  intended  to  do,  but 
what  is  the  meaning  of  that  which  he  has  actually  written,  and  suffered 
to  remain  unobliterated.  Whatever  has  been  purposely  obliterated,  is 
imdoubtedly  deprived  of  all  testamentary  effect ;  but  it  may  be  used 
to  show  what  the  testator  knew  when  he  wrote  it,  and  also  what  was 
his  ^vill  at  the  time,  though  he  had  since  revoked  it;  and  a  strong 
opinion  was  expressed  that  the  Court  are  at  liberty  to  look  at  the 
erased  words,  for  the  purpose  of  seeing  what  the  writer  had  at  one  time 
intended. 

1  Kemp  V,  Ferguson,   2d  March  1802,  8  Grant  i;.  Stoddart,  27th   Feb.   1849, 

M.    16,949;    and    Earl    of    Traquair  r.      11  D.  860. 

Henderson,  26th  June  1822,  1  Sh.  527.  ^  Magistrates  of  Dundee  v.  Morris,  Ist 

May   1858,   3   Maajueen,   134,   reversing 

'  Robertson  v,  Ogilvie's  Trustees,  20th      the  judgment  of  the  Court  of  Session, 
December  1844,  7  D.  236.  26th  June  1857,  19  D.  918. 
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On  this  point,  that  is,  the  question  of  the  intention  to  cancel  (for, 
in  r^ard  to  testamentary  writings  the  question  always  is  as  to  the  in- 
tention), the  law  of  England  and  that  of  Scotland  do  not  materially 
differ,  if  they  differ  at  all ;  and  it  may  interest  you  to  read  the  opinion  of 
Lord  Chief-Justice  Mansfield  in  an  English  case  referred  to  by  the  Lord 
Chancellor  in  delivering  judgment  in  the  Morgan  case.  Lord  Mansfield 
says,  *  If  a  man  were  to  throw  the  ink  upon  his  will,  instead  of  the  sand, 
'  though  it  might  be  a  complete  defacing  of  the  instrument,  it  would  be 

*  no  cancelling ;  or  suppose  a  man  having  two  wills,  of  different  dates, 
'  by  him,  should  direct  the  former  to  be  cancelled,  and,  through  mistake, 
'  the  person  should  cancel  the  latter,  such  an  act  would  be  no  revocation 

*  of  the  last  will ;  or  suppose  a  man,  having  a  will  consisting  of  two 
'  parts,  throws  one  unintentionally  into  the  fire,  when  it  is  burnt,  it 
'  would  be  no  revocation  of  the  devises  contained  in  such  part.    It  is 

*  the  intention,  therefore,  that  must  govern.'  And  Dr.  Lushington  says, 
'Burning  or  tearing  a  will,  without  intention,  could  not  revoke  the 
'  instrament,  or  any  part.' 

But  holograph  writings  have  no  exceptional  prixdleges  as  regards 
erasures  or  other  vitiations  made,  or  which  may  have  been  made,  after 
they  are  delivered.  Upon  delivery,  such  deeds,  as  regards  that  matter, 
are  on  precisely  the  same  footing  with  ordinary  deeds.  In  holograph 
deeds,  therefore,  independently  of  any  suspicion  of  fraud,  a  vitiation 
in  svbstarUialibus,  if  made  after  delivery  has  taken  place,  or  may  have 
taken  place,  will  be  fatal  to  the  deed;  or  will  render  the  clause,  or 
part  in  which  it  occurs,  inoperative,  according  to  the  circumstances  of 
each  case. 

Thus,  in  Beid's  case,  where  the  Christian  name  of  the  disponeo  was 
written  on  erasure  throughout  the  body  of  the  deed,  and  only  once  free 
of  erasure  in  the  testing  clause,  the  deed  was  reduced.  The  erasure 
was  in  that  case  in  essentialibtis.  On  the  same  principle,  when  the 
designation  or  description  of  the  first  substitute  under  an  entail  was 
written  on  erasure  wherever  it  occurred  throughout  the  deed  of  entail, 
the  deed  was  reduced  as  vitiated  in  mibstantialibus}  In  Boswell's  case,^ 
a  deed  of  entail  prohibited  the  heirs  from  selling  or  disjKJning  the  estate, 
either  irredeemably  or  under  reversion.    The  portion  '  irred '  of  the  word 

*  irredeemably '  was  written  on  erasure.  Without  these  letters  the  word 
was  not  a  negative ;  and  it  was  held  that  there  was  no  prohibition 
against  an  irredeemable  sale  or  alienation.  And  when  the  words  '  not 
be  lawful,'  in  the  prohibition  to  alter  the  order  of  succession  under  an 
entail,  were  written  on  erasure,  the  entail  was  held  as  containing  no 
prohibition  on  that  essential  point,  and  so  inoperative.^  Partial  erasures 
or  deletions,  however,  even  though  in  words  or  clauses  which,  to  certain 

>  Shepherd  v.  Grant's  Trustees,  24th  Jan.  *  BosweU  r.  Boswell,  Slst  January  1852, 

1M4,  6  D.  464,  afi&rmed  2lBt  July  1847,      14  D.  .378. 

6  Bell's  App.  153.  '  Fraser  v.   Fraser,   11th  March  1854, 

IC  D.  863. 
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Fbaud. 


SUSFICION. 


eflfects,  are  irUer  essentialia,  do  not  necessarily  vitiate  or  annul  the  whole 
deed^  if  no  fraud  is  alleged.  The  entails  in  Boswell's  and  Eraser's  cases 
were  good  as  conveyances  of  the  estates,  and  in  all  other  respects,  except 
as  regarded  the  clauses  affected  by  the  vitiations.  A  precept  of  sasine, 
falsified  in  the  name  of  one  parcel  of  lands,  sinefravde  aut  culpd  of  the 
party,  was  sustained  as  to  the  other  lands,  and  reduced  only  as  to  the 
particular  lands  erased.^  And  where  the  whole  of  a  precept  of  sasine 
was  written  on  erasure,  and  the  erasure  unauthenticated,  ihe  Court 
refused  to  reduce  more  than  the  erased  clause.^  Again,  fraud  not 
being  alleged,  a  Crown  charter,  in  which  an  important  word  was 
written  on  erasure,  was  similarly  dealt  with,  the  Court  refusing  to 
reduce  the  same  in  toto,  and  only  holding  the  word  written  on  erasure 
pro  rum  scripto? 

But  if  fraud  is  an  element  of  the  case,  the  result  will  be  different. 
Where  the  grantee  altered  the  date  of  a  mortis  causd  deed  after  the 
testator's  death,  the  Court  held  the  vitiation  in  the  date  an  insuperable 
objection,  and  reduced  the  deed;  although,  with  its  original  date,  it 
would  apparently  have  been  sustained.  The  Lord  President  Campbell 
said  '  a  partial  manufacture  in  the  date  must  have  been  for  a  fraudulent 
'  purpose.'  He  held  the  deed  as  having  been  executed  at  the  last 
moment  of  life,  when  apparently  the  granter  had  not  capacity  to 
execute  any  deed.* 

Fraud  will  be  presumed  where  the  vitiation  is  in  an  essential  clause  or 
part  of  the  writ,  and  also  in  the  case  of  the  deletion  in  an  ordinary  deed 
where  the  words  deleted  cannot  be  read.  I  have  recommended  that,  in 
authenticating  deletions,  the  words  delete  should  be  quoted ;  and  in  that 
case  certainly  the  deletion  should  be  made  in  such  a  manner  that  the 
words  can  be  read,  in  order  that  they  may  support  the  quotation.  The 
deletion,  if  it  could  not  be  read,  would,  in  such  case  especially,  suggest 
suspicion  of  fraud. 

But  deletion,  in  any  case,  is  apt  to  create  suspicion,  or  at  least  to  call 
for  explanation.  In  the  cases  of  Cuming,  the  Earl  of  Traquair,  and  Kemp, 
the  words  delete  could  be  read,  and  they  were  thus  seen  to  be  not  in 
substanticUibtis  with  reference  to  the  deeds  as  a  whole.  On  the  other 
hand,  a  bond  was  reduced,  in  which,  in  a  material  part  connected  with 
the  term  of  payment,  there  was  about  half  a  line  obliterated,  so  that  it 
could  not  be  read.  Consequently  it  was  presumed  that  it  might  be  a 
clause  that  would  evacuate  the  bond,  and  had  been  delete  on  that 
account  by  the  holder.^ 

We  have  also  a  case  of  vitiation  of  a  disposition  by  deletion  of  two 
lines,  immediately  following  the  description  of  lands,  so  completely  that 


1  Keir  v.  Pardowie,  Feb.  1597,  M. 
17,062. 

^  Peddie  v,  Doig's  Trustees,  12th  June 
1857,  19  D.  820. 

^  Adam  v.  Drununond,  12th  June  1810, 
F.  C. 


*  Merry  v.  Howie,  6th  Feb.  1801,  M. 
App.  Writ  No.  3 ;  affirmed  17th  March 
1806,  5  Paton  101. 

*  Pittillo  V.  Forrester,  22d  Nov.  1671, 
M.  11,536. 
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it  was  impossible  to  discover  what  had  been  written  upon  them.    Lord 

Mackenzie,  Ordinaiy,  said,  '  The  deletion  had  not  the  least  appearance 

'  of  anything  else,  but  being  intentionally  done  to  get  rid  of  the  true 

'  description  of  the  subjects  disponed.'  ^    Such  a  case  as  this  strongly 

illustrates  the  value  of  the  rules  of  law  in  force  as  to  the  authentication 

of  alterations.     But  it  is  not  necessary  to  establish  fraud,  in  order  to  the  ALTERATioirem 

reduction  of  a  deed  which  is  vitiated,  even  where  the  words  delete  are 

left  legible,  if  they  are  inter  essentialia.    It  was  so  decided  in  a  case* 

where  a  disposition  was  reduced,  apparently  at  the  instance  of  a  creditor 

of  the  grantor,  because  two  lines,  expressing  the  onerous  cause  of 

granting,  were  wholly  delete.    Again,  in  another  case,*  the  alteration  of 

the  letter  *  i '  into  '  y,'  in  the  subscriptions  of  an  aflSdavit  and  relative 

mandate^  were  held  as  showing  that  the  subscriptions  had  been  tampered 

with ;  and  the  writings  were  held  improbative. 

The  rules  of  law  applicable  to  the  authentication  of  marginal  addi-  Marginal 

ADDITIONS 

tions  are  the  same  as  those  connected  with  alterations  made  by  erasures 
or  otherwise.  The  usual  manner  of  authenticating  a  marginal  addition 
as  part  of  a  deed,  is  to  connect  it  with  the  body  of  the  deed  by  the  mark 
called  a  *  caret,'  or  by  a  x  inserted,  so  as  readily  to  catch  the  eye,  at 
the  place  where  the  addition  is  to  be  introduced,  in  reading  the  deed, — 
a  distinct  mark,  of  precisely  the  same  description,  being  made  at  the 
commencement  of  the  addition  written  on  the  margin.  The  addition  is 
then  signed  along  with  each  page  of  the  deed,  the  party  writing  his 
Christian  name  on  the  one  side  and  his  surname  on  the  other  side  of 
the  addition.  The  testing  clause,  in  such  cases,  mentions  that  the 
deed  consists  of  so  many  pages,  with  a  marginal  addition  on  such  a 
page,  all  written  by  A.  B.,  etc.  The  clause,  being  completed  in  usual 
form,  thus  names  and  designs  the  writer  of  the  marginal  addition,  as 
well  as  of  the  body  of  the  deed,  and  mentions  that  the  addition,  as  well 
as  each  page  of  the  deed,  is  signed  by  the  grantor  in  presence  of  the 
witnesses ;  all  which  being  regularly  done,  the  marginal  addition  is  made 
part  of,  and  is  equally  probative  with  the  rest  of,  the  deed.  Where  the 
addition  is  in  a  different  hand,  it  is  equally  necessary  to  design  the 
writer  thereof  as  the  writer  of  the  body  of  the  deed.* 

The  instrumentary  witnesses  must  be  mentioned  as  witnesses  to  the 
signing  of  the  marginal  addition,  as  well  as  of  the  body  of  the  deed  ;* 
and,  when  notaries  act  for  the  party,  I  have  advised  ^  that  the  warrant 
to  them  should  apply  not  merely  to  the  deed  generally,  but  likewise  to 
the  marginal  addition  expressly. 

It  is  not  to  be  understood,  however,  that  there  is  any  exclusive  mode, 

1  Grant  r.  Stoddart,  12th  May  1830,  8  ^  Murray  v.  Donelly,  16tb  Nov.  1856, 

Sh.  734.  19  D.  44. 

*  Brown  v.  Hemes,  20th  June  1701,  M.  *  Broomfield  v.  Young,  7th  Dec.  1752, 

11,541.  M.  16,817. 


*  See  note  on  page  33,  a«  to  designation  of  writer  being  no  longer  a  statutory 
requisite.  ^  See  pago  43. 
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or  set  of  modes^  in  which  marginal  additions  are  to  be  authenticated.  In 
the  case  of  Bruce,^  the  Court  of  Session  sustained  a  marginal  addition, 
not  fully  authenticated,  on  the  ground  of  homologation.  The  House  of 
Lords,  in  affirming  the  Court's  decision,  struck  out  that  special  ground, 
and  found  generally  that  '  matter  has  been  alleged  sufficient  to  answer 
*  the  objection  to  a  conveyance  of  lands,  contained  or  described  in  mar- 
'  ginal  additions  only,  that  such  marginal  additions  were  not  tested  in 
'  terms  of  the  Act  1681.' 

I  must  also  notice  here  two  reported  cases,  in  which,  at  first  sight  at 
least,  it  does  appear  that  effect  has  been  allowed  to  marginal  additions, 
not  authenticated  further  than  by  the  signatures  of  the  granters  of  the 
deeds.^  But  a  careful  examination  of  Cuming's  case  will  show  that  it 
does  not  necessarily  support  the  doctrine  that  marginal  additions  can  be 
authenticated  by  the  mere  signature  of  the  party.  In  Spottiswood's 
case,  the  marginal  addition  occurred  in  a  bond,  and  was  in  the  same 
handwriting  with  the  bond.  The  addition  contained  a  qualification 
in  favour  of  the  granter  and  against  the  grantee.  The  grantee  was 
custodier,  and  there  was  thus,  the  report  says,  no  suspicion  of  the 
addition  having  been  unduly  adjected,  unless  it  could  be  proven  that 
the  bond  had  fallen  into  the  hands  of  the  granter.  The  grantee,  more- 
over, had,  in  certain  judicial  proceedings,  pleaded  on  the  bond  in  such 
a  way  as  to  allow  effect  to  the  marginal  addition.  He  had  judicially 
admitted  it.  This  appears  equivalent  to  adoption  or  homologation; 
and  it  will  be  observed  that  what  the  Court  found  was  only  that  the 
addition  was  good  against  the  user  (the  party  in  right  of  the  grantee  or 
custodier)  of  the  deed.  The  ground  of  the  decision  may  thus  have 
been  adoption  or  homologation.  In  these  circumstances,  though  the 
two  last-mentioned  cases  are  certainly  of  an  unsatisfactory  tendency, 
I  do  not  admit  them  as  authorities  for  holding  that  a  marginal 
addition  upon  a  deed  can  be  authenticated,  without  being  formally 
•adopted  as  part  of  the  deed ;  and  there  can  be  no  doubt  that  the  practice 
of  authenticating  such  additions  in  the  way  I  have  stated,  is  universal 

The  non-authentication  of  marginal  additions  does  not  necessarily 
invalidate  the  whole  deed.^  As  a  general  rule  the  additions  will  be 
held  pro  non  scriptis,  and  the  result  of  their  non-authentication  will 
depend  on  the  nature  of  the  deed,  and  the  subject-matter  of  the  addition. 
But  marginal  additions,  once  made  and  duly  authenticated,  are  parts  of 
the  deed,  and  are  not  to  be  delete  or  altered,  any  more  than  if  they  had 
been  in  the  body  of  the  deed.  Thus,  a  bond,  on  the  margin  of  which  it 
was  alleged  that  a  material  addition  had  been  written,  having  been 
mutilated  by  cutting  off  the  margin,  was  reduced  in  toto} 

^  Bruce  v.   Bnice-Carataini,   6th    Dec.  16,S11,  and  5  Br.  Sup.  709.     See  also  1 

1770,   M.    10,805 ;    affirmed    7Ui    April  Craigie  &  Stewart,  284. 
1772,  2  Paton,  258.  ^  Johnston  v.  Johnston,  Feb.  1688,  M. 

17,063 ;  Carnegie  v.  Ramsay,  16th  Jan. 

'  Cuming  v.   Presbjrtery  of  Aberdeen,  1695,  4  Br.  Sup.  242. 
18th  April  1721,  Robertson's  App.  364,  *  Cuninghamhead  v.  Town  of   Lanark, 

and  Spottiswood,   17th   June   1741,   M.  26th  June  1628.  M.  12,274. 
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The  question  of  the  best  or  most  satisfactory  mode  of  authenticating  what  q  thb 
marginal  additions  is  one  of  much  interest  in  Conveyancing.  LordJ^^o^J. 
Stair^  observes  that  such  additions  are  more  easily  suspect  than  what  ™^  marginal 

•'  *  ADDITIONS  ? 

are  in  the  body  of  the  writ,  except  where  the  writ  is  mutual,  and  the 
marginal  additions  are  signed  by  both  parties ;  adding,  as  his  reason, 
'  for  it  is  not  certain  that  the  witnesses  subscribed  when  these  additions 
'  were  mada'  This  passage  has  apparently  suggested  the  security  re- 
commended by  Mr.  Duff,'  that  marginal  additions  should  be  signed  by 
the  witnesses  as  well  as  by  the  party.  But  if  care  is  taken  to  frame  the 
testing  clause  so  as  to  prove  that  the  witnesses  attest  the  subscription  of 
the  marginal  addition,  as  well  as  of  the  body  of  the  deed,  there  seems  no 
ground  for  adopting  this  course,  which  is  quite  unknown  in  present 
practiceL  Mr.  Duff  further  suggests,  that  marginal  additions  should  be 
noticed  by  the  number  of  the  page  and  of  the  line  at  which  they  occur ; 
and  Professor  Menzies,  in  reference  to  marginal  additions  of  great  im- 
portance, gives  similar  advice.^  In  such  cases  that  course  may  be  very 
expedient;  but^  though  I  think  our  practice  is  not  altogether  satisfactory 
on  this  point,  I  apprehend  it  is  on  the  whole  uniform,  and  I  have  not 
heard  of  any  bad  result  or  feeling  of  insecurity  in  connection  with  it 
In  these  circumstances,  I  do  not  see  any  cause  to  go  beyond  Professor 
Menzies'  reconmiendation. 

Before  leaving  this  subject,  I  would  recommend  that  where  altera- 
tions, which  will  always  be  more  or  less  matter  of  necessity,  are  of  an 
important  nature,  or  are  numerous,  though  comparatively  unimportant, 
it  is  best  to  write  the  deed  over  again,  should  time  permit  If  that 
cannot  be  done,  resort  to  marginal  additions,  whenever  they  are  suitable, 
in  preference  to  erasura    By  every  means  avoid  erasures. 

1  Stair,  iY.  42.  19.  ^  DufiTs  Feudal  Conveyancing,  p.  22.  ^  Menzies,  p.  127. 
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PRIVILEGED  WRITINGS. 


CHAPTER  I. 

Havh^G  now  explained  the  solemnities  applicable  to  the  authentica- 
tion of  deeds  in  general,  we  have  to  notice  the  classes  of  deeds  which,  as 
regards  the  mode  of  authentication,  are  privileged,  and  to  consider  the 
manner  in  which  privileged  writings  require  to  be  executed,  in  order  to 
be  probative.  They  are  called  privileged,  because  they  have  the  support 
of  the  law,  though  destitute  of  some,  or  even  of  most,  of  the  solemnities 
essential  in  ordinary  cases. 

Ho^)qBAPH  We  shall  consider, /rs^.  Holograph  Writings. 

The  object  of  the  solemnities  prescribed  in  reference  to  deeds  in 
general  is,  in  the  first  place,  to  give  security  of  title — protection  against 
the  fraudulent  fabrication  of  writings ;  and,  secondly,  to  prevent  parties 
from  being  entrapped  into  transactions  by  making  the  execution  of  deeds 
a  matter  of  solemnity,  and  not  of  mere  ordinary  occiirrence.  But,  in  the 
case  of  holograph  writings,  the  statutory  solemnities  are  not  necessary 
for  the  above  purposes,  and  the  acts  do  not  apply,  because  the  hand- 
writing of  any  party,  through  a  whole  deed,  is  more  difficult  to  be 
imitated  or  counterfeited,  and  therefore  less  exposed  to  foigery,  than 
the  bare  subscription  by  a  party  of  his  name ;  and  both  writing  and 
subscribing  a  deed  is  a  more  trustworthy  and  deliberate  expression  of 
intention  than  merely  subscribing  a  deed  written  by  another.^  It  is 
very  important,  and  in  some  cases  may  be  essential,  that  holograph 
writings  should  be  subscribed.  Lord  Stair  says,*  *  Holograph  writs  sub- 
'  scribed  are  unquestionably  the  strongest  probation  by  writ,  and  least 
'  imitable.' 

It  is  not  essential,  in  order  to  give  the  privilege  belonging  to  holo- 

^  Erskine,   iii.   2.  22 ;   1   BeU's  Comm.       1635,  M.   12,605 ;   and  anonymous  case, 
324  ;  Menzies,  135 ;  Dickson  on  Evidence,      1  Br.  Sup.  103. 
1.  397  ;  Earl  of  Rothes  t;.  Leslie,  9ih  Dec.  >  Stair,  iv.  42.  6. 
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graph  writings,  that  every  word  of  the  deed  shall  be  holograph.  Lord 
Stair  says,  in  the  passage  above  cited,  '  Writs  are  accounted  holograph 
'  where  large  sentences  are  written  with  the  party's  hand,  although  not 
*  the  whole  writ  ;*  and  the  term  'large  sentences'  has  been  construed  as 
meaning  the  substantial  parts  of  the  deed ;  such,  for  example,  as  the  sum 
and  the  name  of  the  debtor  in  a  bond.  Accordingly,  a  bond  was  sus- 
tained in  which  the  name  and  designation  of  the  granter,  the  principal 
sum  and  penalty,  and  the  date,  were  proved  to  be  written  by  the  granter.^ 
On  this  principle,  as  has  abeady  been  stated,  the  settlement  by  Mr.  and 
Mrs.  Laurie  of  Wellfield,  spouses, — disponing  the  husband's  heritage,  and 
all  written  by  the  husband,  except  seventeen  words  of  little  moment, 
which  were  written  by  the  wife, — was  held  valid  as  the  holograph  writ 
of  the  husband.^  We  formerly  saw  that  the  same  writ  was  sustained 
as  having  been  duly  tested ;  but  the  Court  intimated  that  they  held  it 
probative  on  each  of  two  separate  grounds, — one,  that  it  was  holograph 
of  the  husband ;  the  other,  that  it  was  duly  tested.  On  the  other  hand, 
the  acknowledgment  of  the  receipt  of  a  sum  of  money  in  loan,  though 
signed  and  addressed  by  the  borrower,  was  held  improbative,  no  other 
part  of  it  being  written  by  him,  and  the  writing  not  being  in  re  merca- 
torid  (this  last  being  a  separate  ground  of  privilege  in  authentication  of 
deeds,  as  we  shall  presently  see).*  * 

The  privilege  attached  to  holograph  writings  can,  in  general,  support 
them  only  as  granted  by  one  individual  Thus,  an  obligation  for  £80, 
subscribed  by  three  individuals,  and  holograph  of  one  of  them,  but  not 
authenticated  with  the  solemnities  applicable  to  deeds  in  general,  is  not 
binding  on  the  parties  who  merely  subscribed,  but  had  not  written  it.* 
But  a  letter,  written  by  the  managing  partner  of  a  company,  and  sub- 
scribed by  him  with  the  company's  firm,  guaranteeing,  to  a  certain 
extent,  a  promissory-note  by  one  of  the  partners  as  an  individual,  has 
been  held  probative  as  against  the  company.*  b  And  a  writing,  sub- 
scribed by  a  husband  and  wife,  written  partly  by  the  husband  on  the 
fly-leaf  of  a  Bible,  certifying  that  they  *  made  this  agreement  that  the 
longest  liver  was  to  have  all  that  remained  after  their  debts  were  paid,' 
was  dealt  with  as  a  mutual  settlement  of  moveable  estate,  and  allowed 
effect  in  reference  to  the  husband's  moveables  against  his  next  of  kin.* 
The  Court  refused  to  treat  this  paper  as  an  'agreement,'  though  the 
parties  had  so  described  it ;  holding  that  persons  in  the  humble  ranks 

^  Vans  «.  Malloch,  23d  Jan.  1675,  M.  «  MiUer  v.  Farquharaon,  29th  May  1835, 

16,885.  13  Sh.  838. 

'  Laoxie  v.  Laurie,  14th  Jan.  1859,  21  ^  Buchanan  t;.  Dennistoun,   29th   May 

D.240.  1835,  13  Sh.  841. 

> Alexander  v.  Alexander,   26th    Feb.  •McMillan    v.    M*MilIan,    28th    Nov. 

1830,  S  Sh.  602.  1850,  13  D.  187. 

»  See  ChriBtie's  Tnurteea  v,  Muirhead,  lat  Feb.  1870,  8  Macph.  461,  and  Maitland'a 
Trasteet  v.  Maitland,  10th  Nov.  1871,  10  Macph.  79. 

b  In  yiabet  v.  NeU's  Trustee,  20th  July  1869,  7  Macph.  1097,  it  was  held  that  a 
letter,  written  and  vabecribed  by  one  of  the  partners  of  a  company  in  the  firm's  name, 
was  hokgrsph  of  the  firm. 
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of  life,  as  the  parties  in  this  case  were,  ought  not  to  be  tied  down  to 

technicalities  of  construction ;  and  that  the  deed,  though  not  described 

by  them  with  exact  accuracy,  spoke  for  itself,  as  to  its  real  nature,  as 

being  that  of  a  mutual  will,  and  was  to  be  dealt  with  accordingly.    A 

more  diflScult  question  would  have  arisen,  if  the  effect  of  the  document 

as  against  the  wife  had  been  tried ; — she  only  suiscribed  it ; — but  that 

point  did  not  properly  arise. 

HoLooRAPH  Holograph  writings  ought  expressly  to  mention  that  they  are  written 

ouqot'to  bear  ^y  ^^^  grantor ;  but  it  is  not  essential  that  they  shall  state  the  fact ;  it 

THAT  THEY  ABB  is  euough,  iu  ordcT  to  their  validity,  if  the  fact  be  so.    When  they  contain 

HOIiOOBAPH  V?    '  w  '  •» 

the  statement,  it  will  be  held  primd  facie  evidence  of  the  fact,^  and  the 
ontis  of  proving  the  contrary  will  be  thrown  upon  the  challenger.*  But, 
if  the  fact  is  not  stated  in  the  writ,  the  orn^  of  proof  that  it  was  written 
by  the  granter  appears  to  lie  on  the  party  founding  on  the  writ'  The 
mode  of  proof  will  not  be  confined  to  comjparatio  lUerarurn.  Facts  and 
circumstances  generally  wiU  be  considered.  In  a  case  where  a  writ^ 
alleged  to  be  holograph,  but  which  did  not  bear  in  gremio  to  be  so, 
was  challenged  on  the  ground  of  forgery,  an  opinion  was  indicated 
by  Lord  Jeffrey,  that  the  user  of  the  writ  discharged  the  ontis  laid  upon 
him  by  d^dducing  primd  facie  evidence  that  the  body  of  the  writ  was 
in  the  same  hand  as  the  subscription,  and  that  the  ontis  of  proving 
forgery  then  lay  upon  the  challenger.*  But  that  view,  if  Lord  Jeffrey 
is  correctly  reported,  must  have  been  expressed  incautiously.  On  this 
point,  I  refer  you  to  the  Lord  Chancellor's  remarks  on  it,  and  explanation 
of  its  only  legitimate  meaning,  in  Anderson's  case. 

We  have  seen  that,  in  the  case  of  deeds  in  general,  it  is  competent  to 
raise  the  objection  that  the  subscribing  witnesses  neither  saw  the  party 
subscribe,  nor  heard  him  acknowledge  his  subscription.    But  that  objec- 
tion is  not  relevant  in  the  case  of  holograph  writings,  even  when  these 
bear  to  be  subscribed  before  witnesses,  unless  the  date  be  essential  to 
the  efficacy  of  the  deed,  because  such  writings  are  valid  whether  the 
subscription  was  duly  attested  or  not.^    Yeats'  case  was  that  of  a  testa- 
mentary writing  applicable  to  heritable  estate  in  Scotland,  but  there 
was  no  challenge  on  the  head  of  deathbed,  so  as  to  make  proof  of  the 
date  essential 
Do  HOLOGRAPH         Holograph  writings,  without  witnesses,  prove  their  own  date  as 
THBiBow^^"  against  the  grantors,  in  questions  where  third  parties  are  not  interested  ;* 
DATE  ?  but  not  against  third  parties,  as  the  insertion  of  the  date  is  merely  the 

grantor's  statement  that  the  writ  was  subscribed  upon  such  a  day.  Prac- 
tically this  is  a  matter  of  necessity,  otherwise  parties  might,  when  not 
controlled  by  witnesses,  antedate  writings,  by  which  their  heirs  might 

1  Erskine,  iii  2.  22.  «  Tumbull  v.  Doods,  29th  Feb.  1844,  6 

>  Robertson  v.  Ogilvie's  TnuteeB,  20th  D.  896. 

Dec.  1844,  7  D.  236.  ^  Yeats  v.  Yeats'  Trustees,   6th  July 

3  ADderson  v,  GUI,  25th  June  1850,  22  1833,  11  Sh.  915. 

Jurigt,  478  ;  affirmed  16th  April  1858,  3  *  Earl  of  Dunfermline  v.  Earl  of  CaUan- 

Macqueen,  180.  der,  14th  Jan.  1674,  1  Br.  Sup.  703. 
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be  cut  off  from  the  plea  of  deathbed;^  creditors-inhibitors,  from  the 
benefit  of  l^al  diligence ;  or  a  husband  from  the  defence  that  his  wife 
had  granted  the  obligation  sued  on  after  she  was  married ;  or  the  ante- 
dating might  take  place  in  order  to  affect  some  other  right  known  to 
exist,  or  to  be  capable  of  existing.  It  has  therefore  been  found  that  the 
date  of  holograph  deeds  must  be  supported  aliunde,  by  adminicles,  in 
questions  with  the  grantei^s  husband ;  ^  or  in  questions  with  his  heir  in 
heritage ; '  and  in  various  similar  cases.  Holograph  letters,  however,  from 
the  proper  parties,  intimating  and  acknowledging  notice  of  the  assigna- 
tion of  a  debt,  are  allowed  in  proof  of  the  intimation  and  of  its  date, 
even  against  an  arrester  of  the  debt  assigned.^  It  is  apparently  a  sufK- 
dent  reason  for  the  exception  that  tiie  holograph  intimation  and 
acknowledgment  lie  not  in  the  hands  of  the  writers  thereof  respectively, 
but  of  the  debtor  and  creditor  in  the  debt  assigned. 

The  presumption  of  deathbed,  applicable  to  mortis  catisd  deeds  of  Drathbsd. 
heritage,  is  not  admitted  against  a  holograph  deed,  when  the  granter  has 
died  an  unnatural  death.^  ^  The  consideration  of  exceptional  cases,  in 
connection  with  the  legal  presumption  of  deathbed,  is  discussed  by  Sir 
Thomas  Craig,^  who  debates  how  far  deeds  granted  by  one  going  straight 
to  fight  a  duel,  or  when  the  plague  is  raging  in  a  town,  or  by  one  going 
to  be  cut  for  the  stone,  are  reputed  to  be  done  on  deathbed.  To  this 
cat^ory  may  be  added  the  case  of  one  under  sentence  of  death  for  a 
crime.  As  a  general  rule,  in  the  case  of  a  holograph  testamentary  deed, 
when  the  question  of  deathbed  is  not  involved,  the  date  is  of  no  im- 
portance, and  it  is  irrelevant  to  allege  that  the  deed  bears  a  false  date.l^ 
Moreover,  where  the  grantor  of  a  holograph  deed,  bearing  a  certain  date, 
was  proved  to  have  become  insane  at  a  subsequent  period,  and  died 
insane,  it  was  found  that  there  was  no  presumption  that  the  deed  was 
executed  during  insanity.^  It  is  clearly,  however,  advisable  in  practice, 
in  r^ard  to  such  holograph  writs  as  require  for  any  cause  to  have  their 
dates  proved  aliunde, — for  example,  gratuitous  deeds  intended  to  affect 
the  grantor's  heirs  in  heritage,  or  deeds  which  may  be  founded  on  in  com- 
petitions among  creditors, — to  adopt  means  for  preventing  all  question 
respecting  the  date.  This  can  be  done  by  recording  them  in  the  Eegister 
of  Sasines,  if  they  are  conveyances  of  lands ;  intimating  them,  if  they 

*  Temple  v.  Lady  Whittinghame,  20th  earlier  case  of  MKxill  v.  Hutchison,  22d 

Jao.  1636,  M.  12,490.  Jan.  1630,  M.  12,605. 

'  Cald^wood  v.  Schaw,  14ih  Not.  1668,  «  Graham  v,  Stansfield's  Creditors,  19th 

K.  12,607.  Jan.  1703,  M.  12,614. 

»  Craig,  DefeudU,  lib.  1.  Dieg.  12.  s.  38. 

'Earl  of  SeUurk  v.  Gray,   22d  July  «  Waddel  v,  WaddePs  Trustees,   13th 

1708,  M.  4453 ;  as  reversed  14th  March  May  1845,  7  B.  605  ;  Suttie  v.  Ross,  3d 

1708,  Robertson's  App.  1.     See  also  the  Feb.  1838,  16  Sh.  429. 


*  The  plea  of  deathbed  was  abolished  by  34  and  35  Vict.  cap.  81. 

b  Holograph  testamentary  writings  are  now  privileged  by  Statute  as  regards  their 
dite.  The  Act  37  and  38  Vict.  cap.  94  declares,  sect  40,  that  *  every  holograph  writ- 
'  iog  of  a  testamentary  character  shall,  in  the  absence  of  evidence  to  the  contrary,  be 
*  dMined  to  have  been  executed  or  made  of  the  date  it  bears.' 
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H6L00IULPH 
DEEDS  OUGHT 
TO  BE  SUB- 
SGBIBED. 


are  assignations  of  debts  (and  this  had  best  be  done  notarially  in  such 
cases) ;  or,  in  any  case,  by  recording  them  in  a  register  for  preservation. 
Holograph  deeds  ought  to  be  subscribed  by  the  party,  as  the  best 
evidence  of  their  being  completed  instruments.  Stair  says,^ '  If  they  be 
'  not  subscribed,  they  are  understood  to  be  incomplete  acts  from  which 
*  the  party  hath  resiled ;  yet  if  they  be  written  in  compt-books,  or  upon 
'  authentic  writs,  they  are  probative,  and  resiling  is  not  presumed.'  The 
test  to  be  applied  is  whether  the  writ  is  complete  or  incomplete.  A 
holograph  testament,  though  wanting  date  and  witnesses,  and  not 
subscribed,  was  sustained  in  an  old  case.*  The  writing  will  be  more 
readily  supported  if  connected  with  a  formal  and  regularly  complete 
document  Thus  a  holograph  receipt,  by  the  creditor  in  a  bond,  for 
£50  to  account,  written  on  the  back  of  the  bond,  but  not  subscribed, 
was  sustained,*  Still  more  readily  will  the  holograph  document  be 
sustained,  if  it  is  such  a  writing  as  is  not  usually  subscribed.  In  the 
case  of  Wauchope,*  it  was  foimd  no  objection  to  a  promise  contained  in 
the  P,S,  to  a  holograph  signed  letter,  that  the  P,S,  was  not  subscribed. 
Similar  decisions  arising  out  of  postscripts  to  letters  were  pronounced 
in  the  cases  noted  below.*  Of  course  the  letters  themselves  must  be 
subscribed  and  complete,  otherwise  the  P,S,  cannot  be  sustained.  The 
subscription  or  non-subscription,  however,  is  of  critical  importance  in 
the  question  whether  a  holograph  writ  is  completed  or  not.  In  the  case 
of  Dunlop,*  a  holograph  writing,  commencing  with  the  name  and 
designation  of  the  party,  and  purporting  to  operate  a  general  distribution 
of  his  estate,  as  his  last  will  and  settlement,  but  wanting  the  subscrip- 
tion and  bearing  sundry  other  marks  of  incompleteness, — for  example, 
two  clauses  naming  legatees,  but  leaving  the  amount  of  their  legacies 
blank, — ^was  held  invalid.* 


1  Stftir,  iv.  42.  16. 

«  Titm,  6th  Deo.  1610,  M.  16,959. 

3  Currence  v.  Hacket,  June  1688,  2  Br. 
Sup.  121. 

^  Wauchope  v.  Kiddrie,  llth  July  1662, 
M.  16,965 


^  Pateraon  v,  Inglis,  10th  July  1717, 
M.  9441.  Anent  a  postscript  to  a  letter, 
13th  Feb.  1671,  2  Br.  Sup.  617. 

^Dunlop  V.  Dunlop,  11th  June  1839, 
1  D.  912. 


^  This  case  may  be  contrasted  with  that  of  Weir  v.  Robertson,  1st  Feb.  1872,  10 
Macph.  438,  in  which  an  unsubscribed  holograph  writing,  relating  to  heritage,  which 
contained  the  grantor's  name  m  gremio,  and  was  delivered  for  tibe  purpose  of  being 
acted  on,  and  was  acted  on,  was  held  binding  on  him. 


CHAPTER  II. 

I  SHALL  next  notice  those  testamentary  writings  which,  by  our  testamkntart 
common  law,  are  in  the  class  of  privileged  deeds.  writings. 

Such  writings  have  no  privilege  as  far  as  they  relate  to  heritable 
estate ;  and,  as  affecting  moveable  property,  they  are  privileged  only  in 
two  particulars,  viz. : — (1.)  One  notary  and  two  witnesses  appear  to  be 
snfBcient  to  execute  and  attest  a  testament  on  behalf  of  a  party  who 
cannot  write,  though  the  value  of  the  personal  estate  may  be  such  that 
no  deed  affecting  the  same,  except  a  testament,  could  be  executed  with- 
out two  notaries  and  four  witnesses ;  *  and  (2.)  The  minister  of  the  parish 
where  the  party  dwells,  at  the  time  of  executing  the  testament,  can  act 
as  notary. 

There  does  not  appear  to  be  any  decision  in  support  of  the  doctrine 
laid  down  by  Erskine,^  that  testamentary  deeds  are  sustained,  though 
not  quite  formal,  if  the  testator's  intention  suflSciently  appear.  The  tes- 
tator's intention,  as  expressed  in  such  deeds,  wUl  receive  eJfect  if  the 
deeds  are  duly  authenticated ;  but  it  is  indispensable  that  they  should 
fiist  be  so  authenticated.^ 

Nuncupative  or  verbal  testaments  are  not  valid,  by  the  law  of  Scot-  Vekbal 
land,  to  the  effect  of  authorising  an  executor  so  named  to  act,  for  which  ^^^ 
purpose  there  must  be  a  probative  writing.^  But  a  verbal  legacy  may 
be  granted  of  a  sum  or  article  not  exceeding  £100  Scots  in  amount  or 
value ;  and,  if  a  pecuniary  legacy  in  excess  thereof  be  bequeathed,  the 
legatee  can  recover  to  the  extent  of  £100  Scots,  on  restricting  his 
daim  to  that  amount.*  b  The  same  rule  would,  no  doubt,  apply  in  the 
bequest  of  an  article  exceeding  £100  Scots  in  value,  if  division  were 

1  Enkme,  iii.  2.  23.  3  Erskine,  iii.  9.  5. 

'Moncrieff  v.   Monypenny,  14tli  July 
1710,  M.  15,936;  affd.  15th  May  1711,  *  Wallace  v.  Muir,  7th  July  1629,  M. 

Robertoon's  CaBes,  26 ;  Raokine  v.  Bead,       1350. 
7thFebu  1849,  11  D.  543. 


^  Ab  already  explained,  one  notary  or  justice  of  the  peace  and  two  witnesses  are 
nov  sufficient  where  the  party  cannot  write. 

h  Ab  to  the  distinction  between  a  verbal  legacy  and  a  verbal  donatio  mortis  causd, 
wloch  ii  not  limited  to  £100  Scots,  see  Morris  v.  Riddick,  16th  July  1867,  5  Macph. 
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possible.  But  verbal  directions  to  make  a  wiU,  which  the  party  means 
to  subscribe,  do  not  constitute  a  nuncupative  testament;  and,  if  the 
party  dies  before  the  will  is  executed,  the  directions  will  count  for 
nothing.^ 


DKKD8 

KXBCUTED 
nfFORlfALLT. 

SfBCIAL  CASES 
OF  PBIYATB 
PRIYILBOB. 


I  have  now  to  call  your  attention  to  cases  in  which  parties  have 
been  allowed  to  dispense  with  some,  and  even  most,  of  the  statutoiy 
solemnities,  in  regard  to  the  execution  of  deeds.  The  class  of  cases  in 
which  such  dispensation  is  allowed  does  not  include  deeds  by  which 
heritable  estate  is  conveyed.  It  is  further  limited  to  writings  over 
which  the  maker  of  the  privileged  writing,  or  of  the  deed  which  allows 
or  confers  the  privilege,  has  exclusive  power.  The  principle  on  which 
the  privilege  is  allowed  appears  to  be  this,  that  although  the  law  has 
introduced  certain  formalities  of  execution,  in  order  to  prevent  parties 
from  being  entrapped  into  transactions,  these  formalities  are  not  in- 
tended as  a  restraint  upon  parties  who  wish  to  dispense  with  them. 
On  the  contrary,  such  parties,  as  to  the  class  of  deeds  and  writings  in 
question,  are  entitled  to  dispense  with  some  or  most  of  the  statutory 
solemnities,  and  to  point  out  in  what  way  the  deeds  and  writings  which 
they  themselves  have  privileged  are  to  be  authenticated.  And  it  would 
appear  that  such  deeds  and  writings,  if  executed  in  the  prescribed  mode, 
will  receive  efiTect  in  like  manner  as  if  they  had  been  executed  with  all 
the  statutory  solemnities.  It  is,  of  course,  necessary  that  the  prescribed 
mode  shall  be  duly  observed.  The  deeds  and  writings  have  no  support 
from  Statute,  and,  if  they  do  not  come  within  the  line  laid  down  by  the 
granter  of  the  privilege,  they  cannot  plead  the  privilege,  and  will  be 
regarded  as  unauthenticated. 

In  the  class  here  referred  to,  I  notice,  first,  the  case  of  Gillespie.*  A 
testator  had  executed  a  regular  and  formal  deed  of  trust-settlement, 
desiring  his  executor  '  to  pay  all  legacies  and  bequests  which  I  have 
'  already  by  separate  writings  under  my  hand,  of  various  dates,  made  and 
'  granted,  and  also  all  other  legacies  and  bequests  which  I  may  at  any 
'  time  hereafter  make  and  grant,  by  any  separate  deed  of  legacies  or 
'  codicils,  or  by  any  separate  writings  or  memorandums,  although  the 
'  same  be  not  formally  executed,  provided  the  same  express  my  will  and 
'  intention,  and  are  written,  cUUed,  and  signed  by  me'  The  testator  left  two 
holograph  documents,  bequeathing  legacies ;  one  consisting  of  a  single 
sheet,  the  first  page  of  which  was  dated  but  not  signed,  and  the  second 
page,  bearing  a  subsequent  date,  was  signed ;  the  other  document  for- 
mally set  forth,  at  the  commencement,  the  testator's  name  and  designa- 
tion, thus : — '  I,  James  Donaldson  of  Broughton  Hall,  leave  the  following 
additional  legacies,'  etc.,  and  was  dated  but  not  signed.  The  Court  held 
that  the  first  page  of  the  former  of  these  documents  was  in  law  signed 
by  the  subscription  attached  to  the  second  page ;  and  that,  in  the  other 


1  M'Farquhar    v,    Calder,    16th    Jane 
1779,  M.  3600. 


'  Gillespie  v.  DoDsldson's  Trustees,  22d 
Dec.  1831,  10  Sh.  174. 
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document,  the  testator's  insertion  of  his  own  name,  in  the  first  person, 
and  of  his  designation,  was  a  sufficient  compliance  with  the  provision 
contained  in  the  formal  deed  of  settlement,  that  any  separate  deed  or 
writing  by  the  testator  should  be  signed;  and  therefore  the  several 
legacies  contained  in  both  documents  were  found  due.  These  documents 
were  sustained,  because  authenticated  in  the  way  the  testator  had  him- 
self prescribed,  and  falling  within  the  description  or  class  of  writs  to 
which  he  had  desired  effect  to  be  given.  I  have  to  remark,  however, 
that  in  the  case  of  Dunlop,^  Lords  Cockbum,  Mackenzie,  and  Fullerton, 
expressed  doubt  whether  Gillespie's  case,  which  w«w  decided  by  a  bare 
majority,  in  opposition  to  the  opinion  of  Lord  Corehouse,  Ordinary,  did 
not  go  too  far  in  sustaining  the  documents. 

In  the  same  class  we  have  the  case  of  Wilsone,^  where  two  sisters 
jointly  executed  a  trust-settlement,  and  provided  therein  for  the  payment 
*  of  all  legacies  which  we  may  direct  to  be  made,  by  letter  or  other  writ- 
'  ing  under  our  respective  hands,  whether  formal  or  informal'  It  was 
here  held  that  a  writing,  subsequently  written  and  signed  by  one  of  the 
sisters,  and  also  signed  by  the  other,  but  not  tested,  was  effectual  to  con- 
stitute a  valid  bequest  of  a  legacy  under  the  joint  settlement,  as  being 
executed  in  due  conformity  with  the  special  rules,  as  to  the  authentica- 
tion of  such  writings,  laid  down  in  the  joint  settlement  We  have  also 
a  recent  case,^  where  an  informal  writing,  found  in  the  repositories,  and 
enclosed  in  the  same  envelope  with  the  will,  of  Miss  Mary  Young,  was 
held  a  valid  codicil  to  her  will  The  writing  was  headed  '  codicil  to  my 
'  will,'  and  consisted  of  a  catalogue  of  legacies  drawn  up  much  in  the 
form  of  a  merchant's  account  It  was  not  in  the  testator's  handwriting, 
but  several  entries  and  alterations  were  in  her  handwriting,  and  it  was 
signed  by  her  and  dated,  and  had  in  her  handwriting  above  her 
signature,  *  This  is  written  to  my  dictation.'  In  her  trust- disposition 
and  deed  of  settlement,  she  provided  for  various  payments,  and,  inter  alia, 
as  follows :  *  And  in  the  second  place,  of  the  several  legacies  or  bequests 
'  which  by  any  writing  or  writings  under  my  hand,  hereunto  annexed,  or 
'  on  a  paper  or  papers  apart,  I  shall  make  and  settle.'  The  Court  held 
that  the  testator,  by  her  trust-deed,  had  expressly  provided  that  a  writing 
of  this  kind  was  to  receive  effect  The  evidence  as  to  her  intention  that 
this  should  be  treated  as  a  codicil  to  her  will  was  complete.  Lord  Deas 
pointed  out  that  the  omission,  in  the  trust-deed,  of  the  words  '  whether 
'  formal  or  informal,'  in  reference  to  the  contemplated  writings,  made 
no  difference  when  there  was  conclusive  evidence  that  the  writing  in 
question  was  such  a  writing  as  had  been  contemplated.  I  notice, 
lastly,  under  this  branch,  Crosbie's  case,  already  cited.*  Here  a  holo- 
graph testamentary  writing  was  sustained,  without  subscription,  because 

1  Bonlop  V,  Danlop,   llth  June  1S39,  '  Young's  Trnstees  v.   Robs,  3d  Nov. 

1  D.  912.  1864,  3  Macph.  10. 

'  Wilsone's   Tnutoes  v.  Stirling,   13tli  ^  Crosbie  v,  Wilson,  2d  June  1865,  3 

I>ecember  1861,  24  D.  163.  Macph.  870. 


86  LECTURES  ON  CONVEYANCINO.      [bb.  l  tit.  n. 

the  writer  had  in  a  fonnal  deed  of  settlement  provided  that  her  executors 
were  to  pay  such  legacies  as,  by  a  writing  *  under  my  hand,  however 
informal,  I  may  bequeath.' 

Again,  the  use  of  the  statutory  solemnities  can  be  dispensed  with,  as 
to  a  writing  which  in  itself  has  no  pretension  to  due  execution,  by  adopt- 
ing it,  and  making  it  part  of  a  regular  and  formal  testamentary  deed, 
by  words  or  clauses  directing  or  sufficiently  showing  that  the  testator 
intends  such  writing  to  be  so  adopted.  This  appears  to  have  been  settled 
first  by  the  case  of  Macintyre.^  Here  a  writing  of  instructions  to  trustees, 
not  holograph,  but  signed  by  the  testator,  was  sustained,  because  in  a 
holograph  addition  to  it,  which  immediately  followed  the  subscription, 
the  testator  appeared  to  adopt  its  contents.  A  decision  on  a  similar 
principle  was  given  by  the  House  of  Lords,  in  a  case  where  effect  was 
allowed  to  a  writing  in  itself  improbative,  because  it  was  by  due  and 
sufficient  reference  adopted,  and  made  part  of  a  probative  writing.* 

A  more  difficult  question  arose  in  the  case  of  Callander.'  An  heir  of 
entail,  in  the  exercise  of  power  conferred  by  the  deed  of  entail,  signed  a 
bond  of  provision  in  favour  of  trustees  for  his  younger  children.  Owing 
to  the  omission  to  design  the  writer,  the  bond  was  not  probative  in  itself. 
On  that  point  the  whole  Court  were  unanimous.  But  the  granter  had 
made  two  additions  to  the  bond,  both  written  upon  the  bond,  naming 
additional  trustees  '  for  the  purposes  within  written,'  or  '  for  the  purposes 
'  within  mentioned,'  and  also  tutors  and  curators  to  his  children,  '  with 
*  the  same  powers  as  the  trustees  and  tutors  and  curators  before  named.' 
These  additions  were  both  executed  in  regular  and  formal  manner.  In 
some  other  testamentary  writings  the  bond  of  provision  was  recognised 
as  a  subsisting  document,  and  in  one  important  particular  the  testatoi^s 
settlements  in  favour  of  his  wife  were  framed  on  the  assumption  that 
the  bond  was  a  good  and  valid  deed.  In  these  circumstances,  the  Court 
by  a  majority  held  that  the  bond  was  valid,  though  not  tested  according 
to  law.  The  principles  on  which  the  Court  sustained  it  were  of  several 
classes ;  but  there  was  a  general  opinion  that  the  bond  had  been  made 
good  and  effectual  by  approbatory  deeds,  and  in  particular  by  its  adop- 
tion and  importation  into  other  relative  and  connected  deeds  calculated 
to  affect  the  heir,  and  which  themselves  were  probative  and  binding. 
Another  view  was,  that  the  additions  to  the  bond  virtually  reiterated  and 
extended  it,  by  the  nomination  of  additional  parties  to  carry  it  out 

It  thus  appears  that  parties,  dealing  with  what  is  within  their  own 
control,  can  give  efficacy  to  writings  in  themselves  improbative — not 
being  conveyances  of  heritable  estate — ^by  means  of  probative  deeds,  or 
words  or  clauses  in  such  deeds  clewly  expressing  the  parties'  intention, 
and  clearly  indicating  what  is  to  be  made  effectual    But,  in  reference  to 

1  Macintyre  v,   Macfarlane's  Trustees,      Sh.  864 ;    as  reversed,  Inglis  v.  Harper, 
Ist  March  1821,  P.  C.  18th  Oct.  1831,  6  WiL  &  Sh.  785. 

>  CallaDder  v,  Callander's  Trustees,  17th 

2  Buchan  r.  Inglis,  27th  May  1828,  6      Nov.  1863,  2  Macph.  291. 
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ases,  it  is  necessary  to  take  care  that  the  probative  deed  shall  con- 
reference  so  clear  as  to  exclude  all  doubt  as  to  what  is  referred  to ; 
hen  the  writing,  in  itself  improbative,  is  to  receive  effect  in  conse- 
of  words  or  clauses  in  a  previously  executed  deed,  to  take  care 
eh  writing  is  clearly  brought  within  the  description  expressed  in 
.'ords  or  clauses.  Moreover,  where  the  writing  intended  to  be 
1  is  enclosed  in  an  envelope,  the  subscription  of  a  docquet  on  the 
>e  is  not  sufficient  to  authenticate  the  writing  enclosed.  The 
t  and  subscription  ought  to  be  upon  the  writing  itself;  or  the 
cation  of  the  writing  should  be  accomplished  in  some  other  way, 
i  be  clear  and  indisputabla^ 

apparently  a  similar  principle  to  that  which  allows  parties  to  Parties  can 
e  (as  to  writings  over  which  they  have  full  control)  with  certain  SS^Xl 
statutory  forms  of  authentication,  it  has  been  found  that  a  party,  solkmxitiw 
*ence  to  his  own  will,  can  prescribe  additional  solemnities,  besides  oases. 
hich  the  law  requires,  in  regard  to  the  authentication  of  such  will 
jid  can  make  such  additional  solemnities  essential  to  the  validity 
will.  In  the  case  of  Nasmyth,*  a  party  domiciled  in  Scotland 
ecuted  a  holograph  will  by  signing  and  seaL'ng  it,  the  testing 
bearing  that  he  had  hereto  set  his  hand  and  seal.  This  document 
i  in  various  particulars  by  the  granter  during  his  lifetime,  but  not 
r  annulled)  was  found  in  the  granter^s  repositories  at  the  time  of 
Ih,  but  without  the  seal.  The  seal  had  obviously  been  torn  or 
;  and  the  House  of  Lords  thought  that  this  could  only  have  been 
»y  the  testator  himself,  and  held  that  the  will  had  thereby  been 
d  or  cancelled.  Lord  Eedesdale  said, '  It  was  mutilated  by  tearing 
le  seal,  which  the  testator  himself  had  declared  to  be  one  of  the 
lonies  which  he  imposed  upon  the  instrument,  for  the  purpose  of 
I  it  validity.'  His  Lordship  held  that  the  testator's  tearing  off 
1  was  equally  fatal  with  his  tearing  off  the  subscription.  If  the 
r  of  his  seal  was  a  ceremony  which  the  party  had  stated  he  con- 
fit  to  be  annexed  to  the  instrument  for  giving  it  validity,  by 
ng  that  ceremony  he  destroyed  its  validity,  and  showed  his 
on  of  revoking  or  cancelling  it, — an  intention  which,  when  clearly 
by  the  will  itself,  will  always  be  allowed  effect. 

nd    V.    Mlicllan,    22d    January  *  Nasmyth  v.  Hare,  as  reversed,  27th 

D.  504.  July  1821,  1  Sh.  App.  65. 
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BMias  The  next  class  of  privileged  writings  to  which  I  have  to  direct  your 

Smoval  oon-  S'ttention  is  that  of  Personal  Contracts,  or  Personal  Obligations,  executed 
10T8  MS-  ty  persons  having  their  domicile  in  England  or  in  a  foreign  country, 
!  BXBouTKD   accordlng  to  the  laws  of  their  domiciles  respectively.    The  privil^es 
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Doxi.  allowed  to  such  deeds,  when  executed  by  foreigners,  is  extended  to 
^  writings  of  the  same  class  even  when  the  grantor  is  a  Scotchman,  pro- 

vided the  deeds  are  actually  executed  out  of  Scotland,  and  according  to 
the  laws  of  the  place  of  execution.  But  it  is  essential,  as  to  all  such 
deeds,  that  as  matter  of  fact  they  are  validly  executed  according  to 
the  laws  of  the  coimtry  where  they  are  entered  into.  If  not  so,  they 
are  whoUy  invalid.  Lord  EUenborough  says,  'A  contract  must  be 
'  available  by  the  law  of  the  place  where  it  is  entered  into,  or  it  is  void 
*  all  the  world  over.' 

The  deeds  or  writings  in  question,  when  executed  as  above  stated, 
and  when  not  inconsistent  with  our  laws  or  rules  of  morals  and  police, 
are  by  our  practice  supported  and  capable  of  being  enforced  in  Scotland, 
equally  as  if  they  had  been  executed  by  persons  domiciled  in  Scotland, 
and  in  the  Scotch  form.  In  the  case  of  Fortoun,^  execution  was  allowed 
on  a  bond  granted  by  John  Shewan,  burgess  of  Dundee,  at  Middleburgh, 
in  HoUand,  in  favour  of  Keysars  of  Middleburgh,  because  the  bond  was 
made  in  Middleburgh,  according  to  the  custom  observed  there  between 
merchant  and  merchant.  It  does  not  appear  from  the  report  that 
Shewan  had  acquired  a  foreign  domicile.  A  decision  on  the  same 
principle  was  given  in  another  case  *  in  reference  to  a  bond  made  in 
France  by  the  Lord  Saltoun  and  several  others — described  as  all 
captains  in  France  in  the  Earl  of  Irvine's  regiment — ^to  a  Frenchman, 
according  to  the  style  and  form  of  France.  The  same  principle  has  been 
applied,  although  both  the  granters  and  grantees  of  the  bond  were 
Scotchmen;  but  apparently  only  when  the  granters  were  resident  in 
England  or  a  foreign  country,  and  domiciled  there.*  This  result  arises, 
ex  comitate,  from  the  regard  due  by  one  state  to  the  laws  of  another;  which 

^  Fortoun  v.  Shewan,  19th  Jan.   1610,  ^  Sinclair  v.  Murray,  16th  July   1636, 

M.  4429.  M.   4501 ;    Falconer  v,   Beattie's   Heirs, 

>  Master  of  Saltoun  v.  Lord   Saltoun,  11th  Dec.  1627,  M.  4501. 
5th  July  1673,  M.  4431. 
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caniUas  is  founded  not  only  in  the  highest  policy,  but  in  the  essential 
rules  of  equity.^     It  does  not  affect  the  principle  on  which  such  deeds 
are  supported,  that  the  pajrment  stipulated  by  the  deed,  and  the  execu- 
tion upon  the  deed,  are  intended  to  be  in  Scotland.^    Deeds  so  executed 
vill  not  only  sustain  personal  execution  against  the  granters,  but  may 
be  the  foundations  of  real  diligence  against  heritable  estate  situated  in 
Scotland,  and  will  sustain  claims  in  the  distribution  of  such  estate  among 
creditors,  and  claims  to  the  succession  of  such  estata*    The  rule,  how- 
erer,  which  supports  deeds  of  the  class  before  specified,  though  not 
executed  according  to  the  Scotch  form,  does  not  extend  to  actual  con- 
veyances of  heritable  estate  situated  in  Scotland,  unless,  perhaps,  when 
granted  inter  vivos,  and  for  onerous  causes.^    Actual  conveyances,  in  order 
to  be  effectual  as  such,  and  though  granted  out  of  Scotland,  by  parties 
baving  a  foreign  domicile,  must  be  authenticated  with  all  the  solemnities 
of  the  law  of  Scotland,  in  relation  to  probative  deeds,  in  the  same  way 
as  if  the  granter  were  domiciled  and  actually  residing  in  Scotland.^ 
Thus  a  will,  executed  in  the  English  form  by  a  domiciled  Englishman, 
and  sufficient  to  carry  heritage  in  England,  was  found  ineffectual  to 
convey  land  in  Scotland.^    The  same  was  found  as  to  a  will  executed  in 
Holland,  and  sufficient  to  carry  heritage  in  that  country.^    Neither  will 
a  heritable  bond  over  lands  in  Scotland  be  carried  by  a  grant  of  legacy 
made!  by  an  English  testament/    Nor  wUl  the  price  of  lands  sold,  and 
which  by  the  missives  of  sale  is  appointed  to  be  made  a  real  burden  on 
Ench  lands,  be  carried  by  a  will  executed  according  to  the  form  of  the 
law  of  England.®    The  Acts^  subjecting  money  due  on  heritable  bonds 
to  inventory  stamp-duty  do  not  touch  this  point ;  neither  do  they,  as  to 
this  point,  extend  to  personal  bonds  secluding  executors.     It  is  very 
donbtfol  whether  bonds  of  this  last  description  will  be  carried  by  a  will 
execnted  according  to  the  forms  of  the  law  of  England,  and  whether  the 

I  conveyance  thereof  mortis  causd  must  not  necessarily  be  in  the  form 
applicable  to  heritable  estate  in  Scotland.^^  It  was  decided  in  Boss's  case, 
that  a  vrill  in  the  English  form  did  not  carry  such  personal  bonds ;  but 
the  case  had  drawn  out  great  difference  of  opinion  upon  the  Bench,  and 
it  is  known  to  have  been  settled  extra-judicially.  It  is  therefore  by  no 
Daeans  an  authority  to  be  relied  on ;  though,  in  practice,  of  course,  care 
should  be  taken  not  to  raise  the  question.  Moreover,  a  disposition  of 
k«itable  subjects  in  Scotland,  made  in  England  after  the  English  form 

'  Enkine,  uL  2.  39.  ^  Crawfurd    v.    Crawfurd,    14th    June 

Uaoqiiet    U  Pine   v.   Lord    Semple*B 
Cnditon,  14th  Feb.  1721,  M.  4451. 

'Onditon  of  York  Biuldiogs  Co.,  Slat 
^u.  1783,  M.  4472 ;  Oovan  v.  Boyd,  10th 
^  1790, 11  4476 ;  and  Cimiiighame  o. 
l«i]rSanple,  5th  July  1706,  M.  4462. 
*£nkioe,  iii  2.  40. 

'Hendenon  v.  Selkrig,  10th  June  1795, 
iL4489. 


*  Crawfurd    v, 
1774,  M.  4486. 

7  Melvil  V,  Drummond,  3d  July  1634, 
M.  4483. 

s  Mead  v.  Andereon,  27th  June  1828, 
6  Sh.  1034;  affirmed  16th  Nov.  1830, 
4  WiL  &  Sh.  328. 

»  23  &  24  Vict  c.  16,  &  c.  80. 

10  Ross  V,  Bosses  Trustees,  4th  July  1809, 
P.  C. 


^  See  ti^ra,  page  92,  Note 
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will  not  even  create  an  obligation  on  the  granter  to  grant  a  more  formal 
disposition.^  I  cannot  help  thinking  that  the  deed  in  the  Earl  of 
Dalkeith's  case  must  have  been  a  gratuitous  disposition,  though  the 
report  does  not  expressly  say  that  it  was.  An  onerous  deed,  in  the 
form  of  a  disposition, — ^though,  if  not  in  the  Scotch  form,  it  would  not 
operate  as  a  conveyance, — would,  I  apprehend,  be  effectual  as  evidence 
of  an  obligation  to  convey,  and  might  be  enforced  in  Scotland  as 
such. 

I  do  not  consider,  however,  that  a  person  having  a  domicile  in  Scot- 
land, and  who  happens  for  the  time  to  be  in  England  or  a  foreign 
country,  ought  to  execute  a  deed,  irUer  vivos,  properly  relating  to  a 
Scotch  transaction,  agreeably  to  the  laws  of  the  place  of  execution.  I 
apprehend  that  deeds  of  the  above  nature  ought  to  be  executed  by  such 
parties,  in  England  or  wherever  they  are,  according  to  the  forms  of  the 
law  of  Scotland.  I  do  not  say  that  the  deeds  would  be  held  improbative 
in  Scotland,  if  executed  according  to  the  laws  of  the  place  of  execution ; 
but  that  question  should  not  be  raised. 
Does  a  com-  It  is  said  to  have  been  questioned  whether  a  power  of  attorney  or 

FORuoNBR,  commission,  not  executed  according  to  the  law  of  Scotland,  be  a  sufficient 
ISSSJ^**  authority  to  the  mandatoiy  to  execute  a  conveyance  of  landa  I  appre- 
coNVKT  LANDS,  heud  that  such  a  commission  ought  to  be  executed  by  the  sranter 

BBQUIBB  AU-  «  *  i 

THENTioATioN  accordlug  to  the  laws  of  his  foreign  domicile,  and  that,  if  so  executed, 
FORM?  it  would  be  valid  and  efiectual  for  its  purposa    The  point  has  not^  as 

far  as  I  know,  formed  the  subject  of  a  regular  judgment  in  the  Court  o€ 
Session;  but  in  a  petition  under  the  Entail  Amendment  Act  of  1848,* 
which,  by  sect.  50,  requires  the  consent  of  heirs  of  entail  to  the  granting 
of  feus  of  an  entailed  estate,  to  be  duly  tested  according  to  the  law  of' 
Scotland,  the  Court  have  allowed  a  commissioner,  acting  for  a  party 
domiciled  abroad,  to  grant  consent  for  that  party  to  the  feuing  oC 
entailed  lands,  in  virtue  of  a  commission,  executed  according  to  the  law3 
of  the  party's  foreign  domicile.*    On  this  point  you  may  further  consul't 
the  opinion  of  Lord  Fullerton,  in  the  case  of  Leith.* 
AuTHENnoA-  With  reference  to  the  mode  of  authenticating  wills  and  testamentary 

instruments,  applicable  to  personal  estate  only^  executed  out  of  Scotland^ 
by  persons  domiciled  in  Scotland  at  the  time  of  execution,  or  executed 
in  Scotland,  by  persons  so  domiciled,  but  who  shall  acquire  an  Englisfa 
or  foreign  domicile  before  their  death,  the  law  of  Scotland  was  by  no 
means  clear  and  satisfactory,  imtil  the  passing  of  the  Act  of  1861.  I^ 
was  doubtful,  on  the  one  hand,  whether  the  will  of  a  domiciled  Scotch^ 
man,  executed  out  of  Scotland,  was  valid,  even  though  authenticated 
according  to  the  forms  of  the  place  of  execution ;  and,  on  the  other  handv 
whether  the  will  of  one  so  domiciled  at  the  time  of  execution,  and  whid*- 
was  executed  in  conformity  with  the  law  of  Scotland,  was  not  revoked- 

^  Earl  of  Dalkeith  v.  Book,  February  '  Campbell  Petitioner^  not  reported. 

1729,  M.  4464.  «  Leith's   Trustees  v.  Leith,   6th  Jac»^. 

11  &  12  Vict.  c.  36.  1848,  10  D.  1218. 
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by  implication,  in  case  the  testator  should  be  domiciled  forth  of  Scotland 
at  the  time  of  his  death.  These  points  recently  came  before  the  Court 
in  more  cases  than  one,  and  threatened  to  prove  fertile  sources  of  litiga- 
tion ;  but  happily  all  risk  of  future  doubt  or  question  thereon  has  been 
lemoved  by  the  Act  of  1861,^  which  enacts,  by  sect  1,  That  'every 

*  will,  and  other  testamentary  instrument,  made  out  of  the  United  King- 

*  dom,  by  a  British  subject  (whatever  may  be  the  domicile  of  such  peraon 
'  at  the  time  of  making  the  same,  or  at  the  time  of  his  or  her  death), 
'  shall,  as  regards  personal  estate,  be  held  to  be  well  executed,' '  if  made 
'according  to  the  forms  required,'  (1.)  'either  by  the  law  of  the  place 
*  where  the  same  was  made,'  or  (2.)  '  by  the  law  of  the  place  where  such 
'  person  was  domiciled  when  the  same  was  made ; '  or  (3.) '  by  the  laws 
'  then  in  force  in  that  part  of  Her  Majesty's  dominions  where  he  had 
'  his  domicile  of  origin.' 

By  sect  2,  'every  wiU  and  other  testamentary  instrument  made  within 
'the  United  Kingdom  by  any  British  subject  (whatever  may  be  the 
'  domicile  of  such  person  at  the  time  of  making  the  same,  or  at  the  time 
•'of  his  or  her  death)  shall,  as  regards  personal  estate,  be  held  to  be  well 
'  executed,  if  the  same  be  executed  according  to  the  forms  required  by 

*  the  laws  for  the  time  being  in  force  in  that  part  of  the  United  Kingdom 
'  where  the  same  is  made.' 

And  by  sect  3,  '  no  will  or  other  testamentary  instrument  shall  be 

*  held  to  be  revoked,  or  to  have  become  invalid,  nor  shall  the  construc- 
'  tion  thereof  be  altered,  by  reason  of  any  subsequent  change  of  domicile 
'  of  the  person  making  the  same.' 

These  enactments  will  meet  all  the  difficulties  above  adverted  to,  in 
cases  to  which  the  Act  applies. 

Any  question  in  reference  to  wills  or  testamentary  instruments 
Rgarding  personal  estate,  made  by  parties  who  died  before  the  date 
when  the  Act  came  into  operation  (6th  August  1861),  is  matter  of  law 
ather  than  of  Conveyancing,  and  need  not  be  discussed  here.  These 
points  will  be  found  elaborately  argued  in  the  case  of  Purvis.*  In  that 
case  a  person,  who  was  bom  in  Scotland,  but  had  acquired  a  domicile 
is  the  Netherlands  of  India,  made  his  will  in  India,  and  according  to 
the  Indian  forms,  whilst  he  was  domiciled  there.  Subsequently  he 
i^icquiied  a  Scotch  domicile,  and  died  a  domiciled  Scotchman.  Lord 
Benholme,  Ordinary,  and  afterwards  the  Court,  sustained  the  will  as 
Ydid,  in  respect  to  personal  estate  in  Scotland  belonging  to  the  testator 
It  the  time  of  his  death,  and  the  case  does  not  appear  to  have  been 
■ppealed.  A  corresponding  decision  had  previously  been  pronounced 
^  Loid  Ardmillan,  Ordinary,  in  the  case  of  Fleming  u  Young,  which 
^very  nearly  parallel  to  Purvis's,  but  which  was  compromised  before 
being  disposed  of  in  the  Inner  House.  I  need  only  add,  on  this  subject, 
^  foreign  jurists  appear  to  be  very  much  divided  on  this  question  ; 

I  24  ft  25  Vict  c.  114. 

*  Piirns*t  Tniatees  v.  Poms,  23a  March  1S61,  23  D.  812. 
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and  that  Justice  Story  ^  comes  to  a  conclusion  different  from  that  arrived 
at  by  our  Judges. 

I  shall  have  occasion,  when  on  the  subject  of  the  completion  of  titles, 
by  the  next  of  kin  of  persons  deceased,  to  the  deceased's  personal  estate, 
to  call  your  attention  to  the  Act  24  and  26  Vict.  cap.  121,  entituled,  *An 
'  Act  to  amend  the  law  in  relation  to  the  wills  and  domicile  of  British 
'  subjects  d)dng  whilst  resident  abroad,  and  of  foreign  subjects  dying 
'  whilst  resident  within  Her  Majesty's  dominions.'  This  Act  was  passed 
on  the  same  day  with  the  Act  of  which  the  provisions  have  been  fully 
quoted  above. 
ThbsbActs  The  case  of  Purvis,  and  the  Act  24  and  25  Vict.  cap.  114,  have 

WILLS  op^        reference  to  personal  estate  only.    With  regard  to  heritable  estate  in 
PERSONAL         Scotland,  the  rules  of  law  are  clear  and  beyond  dispute.    Mortis  cattsd 
conveyances  of  such  estate  require,  as  already  stated,  to  be  executed 
according  to  the  forms  prescribed  by  the  law  of  Scotland,  in  reference 
generally  to  deeds  aflfecting  heritable  estate ;  the  rules  as  to  which  have 
already  been  explained.     But  when  a  domiciled  Englishman  has  con- 
veyed heritable  estate  in  Scotland  to  trustees,  by  a  formal  disposition 
DiRBonoNs  TO   duly  executed  according  to  the  law  of  Scotland,  and  referring  to  a  will 
DKPo^^oF  *    made,  or  to  be  made,  for  declaring  the  purposes  to  which  such  estate  is 
LANDS  CAN  BE    to  bc  appUcd,  such  disposition  and  will  taken  together — ^the  will  being 
duly  executed,  and  duly  referring  to  the  trust-disposition — ^will  be  effec- 
tual to  convey  the  heritage  for  the  purposes  so  declared.*    It  is  to  be 
observed,  however,  that  the  above  Act  has  no  operation  as  regards  wills 
or  other  writings,  viewed  as  directions  for  the  conveyance  or  disposal  of 
heritage  in  Scotland.    The  law  as  affecting  such  wills  or  writings  remains 
unaffected  by  the  Act* 

1  Story's  Conflict  of  Laws,  §§  464-473.         19th  May  1831,  9  Sh.  601 ;  affirmed  29tli 
3  Ker  V,  Ker's  Trustees,  24th  Feb.  1829,      Aug.  1833,  7  WiL  &  Sh.  106. 
7  Sh.  454;  Cameron  v.  Dick's  Trustees, 


Land  mat  now  ^  ^  change  in  the  law  regarding  testamentary  dispositious  of  heritage  was  intro- 
BEBEQUEATHSD  duccd  by  31  and  32  Vict  cap.  101,  sect.  20,  as  follows: — *From  and  after  the  com- 
BT  WILL.  '  mencement  of  this  Act  *  (3ist  December  1868),  '  it  shall  be  competent  to  any  owner  of 

*  lands  to  settle  the  succession  to  the  same  in  the  event  of  his  death,  not  oiUy  by  oon- 

*  veyances  de  prcBsmti,  according  to  the  existing  law  and  practice,  but  likewise  by 
'  testamentary  or  mortis  cauad  deeds  or  writings,  and  no  testamentary  or  mortis  cauaA 

*  deed  or  writing,  purporting  to  convey  or  bequeath  lands,  which  shall  have  been 
'  granted  by  any  person  alive  at  the  commencement  of  this  Act,  or  which  shall  be 
'  granted  by  any  person  after  the  commencement  of  this  Act,  shall  be  held  to  be 
'  invalid  as  a  settlement  of  the  lands  to  which  such  deed  or  writing  applies,  on  the 

*  ground  that  the  granter  has  not  used,  with  reference  to  such  lands,  the   word 

*  "dispone,"  or  other  word  or  words  importing  a  conveyance  de  prcBsentiy  and  where 
'  such  deed  or  writing  shall  not  be  expressed  in  the  terms  required  by  the  existing  law 

*  or  practice  for  the  conveyance  of  lands,  but  shall  contain  with  reference  to  such  lands 

*  any  words  which  would,  if  used  in  a  wiU  or  testament  with  reference  to  moveables, 

*  be  sufficient  to  confer  upon  the  executor  of  the  granter,  or  upon  the  grantee  or 
'  legatee  of  such  moveables,  a  right  to  claim  and  receive  the  same,  such  deed  or  writing, 

*  if  duly  executed  in  the  manner  required  or  permitted  in  the  case  of  any  testamentary 
'  writing  by  the  law  of  Scotland,  shall  be  deemed  and  taken  to  be  equivalent  to  a 
'  general  disposition  of  such  lands  within  the  meaning  of  the  19th  section  hereof  by 
'  the  grantor  of  such  deed  in  favour  of  the  grantee  thereof,*  etc     Under  this  enact- 
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As  already  stated,  personal  contracts  and  personal  obligations,  in 
Older  to  be  available  elsewhere,  must  be  valid  according  to  the  law  of 
the  place  where  they  are  executed.    A  party  resident  in  England  made 
an  indorsation  there  of  an  account  alleged  to  be  due  to  him  by  Scotch 
debtors,  but  not  contracted  in  Scotland.    Such  indorsation  would  ap- 
parently have  been  held  effectual  by  the  law  of  Scotland,  as  a  mandate, 
if  made  in  Scotland,  but  was  null  according  to  the  English  law.    It  was 
found  inoperative  as  a  title  to  sue  in  a  Scotch  Court.^     The  question 
whether,  in  point  of  fact,  a  foreign  private  deed  is  or  is  not  executed 
according  to  the  law  of  the  place  where  it  is  made,  is  settled  by  obtaining 
an  opinion  on  that  point  from  eminent  counsel  of  the  country  where  the 
deed  was  executed.    In  proof  of  the  authenticity  of  foreign  official  docu- 
iDents,  a  certificate  is  necessaiy  that  the  subscriber  holds  ofiQce  as  stated, 
ttd  iB  the  proper  party  to  issu^  or  authenticate  the  document.  This  certil 
ficate  must  be  obtained  from  a  British  consul,  or  the  Mayor  of  the  town, 
or  a  notary-public*     We  are,  however,  in  the  habit  of  admitting  as 
probative,  and  as  conferring  a  title  to  sue  in  Scotland,  English  probates 
and  letters  of  administration,  without  such  evidence ;  ^  but  before  extract 
it  will  be  necessary  to  obtain  confirmation  in  Scotland,^  or  the  equivalent 
introduced  by  the  'Confirmation  and  Probate  Act,  1858,'*  viz.,  the 
commissary  derk's  certificate  that  the  probate  has  been  produced  in  his 
Court,  and  a  copy  deposited  with  him.»>  ^ 

And  here  it  may  be  proper  to  notice  that  an  English  or  Irish  com- 
Hussion  of  bankruptcy  gives  the  assignee  (equivalent  to  the  trustee  in  a 
sequestration  in  Scotland)  right  to  the  whole  estate  of  the  bankrupt, 
beritable  as  well  as  moveable,  situated  in  Scotland ;  the  trustee  in  a 
Scotch  sequestration  having  corresponding  rights  as  to  the  bankrupt's 
estate  situated  in  England,  Ireland,  or  Her  Majesty's  other  dominions. 
This  is  specially  provided  by  the  Bankrupt  Acts  for  each  of  the  three  king- 
doms respectively,®  and,  on  the  principle  of  the  comUas  due  to  foreign 
countries,  an  American  commission  of  bankruptcy  carries  to  the  assignee 
tile  whole  of  the  bankrupt's  moveable  estate  situated  in  Scotland/ 

^Taykr  «.  Scott^  ISth  July  1S47,  9  D.  ^  21  &  and  22  Vict.  c.  56,  sect.  14. 
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*Diibniwi7.1iaciato8h,27tliKoY.1852,  ^  The  English  Act,  24  &  25  Vict.  e. 

15  D.  123.  134  ;  the  Irish  Act,  20  &  21  Vict.  c.  60  ; 

'CM  V.  Brebner,  20th  Deo.  1759,  M.  and  the  Scotch  Act,  19  &  20  Vict.  c.  79. 
<*71, 5  Br.  Sap.  369. 

*  Stevart  v.  Maodonald,  2lBt  Nov.  1826,  ^  Maitland  v,  Hoffman,  4th  March  1807, 

^Sk.  29.  M.  App.  Bankrupt,  26. 


*crt,  effect  was  given  to  an  English  wiU  containing  a  conveyance  of  Scotch  heritage, 
^  deed  having  been  duly  executed  as  a  testamentary  writing, — Connel's  Trustees  v. 
^^«Bd,  16th  March  1872,  10  Macph.  627,— the  Court  holding  that  the  Act  conferred 
^  A  tertator  the  same  power  of  intimating  his  intention  in  regard  to  the  succession  to 
^  MtaUe  estate  as  he  previously  had  in  regard  to  his  moveable  estate. 

^  See  Stiven  v.  Myer,  12th  Feb.  1868,  6  Macph.  370. 

^  By  37  and  38  Vict.  cap.  94,  sect.  51,  the  probate  of  a  wiU  or  other  testamentary 
^^^^Ottnt  issued  by  any  Court  of  Probate  in  England  or  Ireland,  or  in  any  Britidi 
^^^  or  dspendeocy,  or  an  exemplification  of  such  probate,  is  declared  equivalent  to 
^  vin  ittdf  for  the  porpoae  of  completing  title  by  notarial  instrument. 
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In  regard  to  the  interpretation  of  such  personal  obligations  or 
contracts  as  we  have  just  been  considering,  the  general  rule  is  that  they 
are  to  be  construed  according  to  the  lex  loci  contracttcs.  So  in  a  case 
between  a  wife  and  the  trustee  on  the  bankrupt  estate  of  her  husband, 
as  to  thejvs  mariti  over  property  devised  to  her  under  an  English  deed, 
which  apparently  excluded  that  right,  it  was  held  that  the  question  of 
construction  fell  to  be  decided  by  the  laws  of  England.^  So  also,  when 
a  marriage  took  place  in  England  between  natives  of  Scotland,  and 
provisions  were  settled  on  the  wife  by  deeds  in  the  English  form,  it  was 
held  that  the  legal  import  of  the  deeds  fell  to  be  regulated  by  the  law 
of  England.^  And  even  when  foreign  deeds  contained  stipulations,  as 
to  payment  of  interest,  which  could  not  have  been  made  by  the  laws  of 
this  country  as  they  then  stood,  the  stipulations  have  been  allowed 
effect  when  there  was  no  suspicion  of  an  attempt  to  evade  our  laws.' 
In  Campbell's  case,  a  summons,  raised  in  Scotland  for  payment  of  a 
debt  contracted  in  South  Carolina,  concluded  for  payment  of  the  debt, 
'  with  the  lawful  interest,'  which  was  held  to  mean  7  per  cent.,  being 
the  rate  current  on  similar  debts  in  South  Carolina,  as  shown  by  the 
opinions  of  counsel  produced  in  the  cause.  On  the  other  hand,  if,  by 
the  lex  loci,  the  debt  is  one  on  which  no  interest  is  allowed,  as  in 
England  in  the  case  of  a  book  debt,  effect  will  equally  be  given  here 
to  such  law.*  And  where  a  lady  had,  in  an  antenuptial  contract  of 
marriage,  entered  into  with  a  Scotchman  abroad,  but  in  foreign  form, 
accepted  a  jointure  in  lieu  of  every  right  she  might  have  over  the  funds 
of  her  husband,  she  was  held  to  have  thereby  validly  renounced  all  right 
of  terce  or  aliment  out  of  her  husband's  estate  in  Scotland.* 

Questions  of  law  arising  upon  deeds  executed  out  of  Scotland,  and 
which  are  to  be  construed  according  to  the  law  of  the  place  where  such 
deeds  are  made,  required  formerly  to  be  solved  by  obtaining  the  opinion 
of  counsel  of  the  country  where  the  deed  was  executed, — and  as  to 
foreign  countries,  the  rule  remains  the  same.*  But,  as  to  Her  Majesty's 
dominions,  the  Act  of  1869,*  *to  afford  facilities  for  the  more  certain- 

*  ascertainment  of  the  law  administered  in  one  part  of  Her  Majesty' 

*  dominions,  when  pleaded  in  the  Courts  of  another  part  thereof,'  mak 
provision  for  obtaining  the  opinion  on  such  questions  of  law  from  on 
of  the  Superior  Courts  in  the  part  of  the  Queen's  dominions  the  la 
of  which  it  is  desired  to  ascertain.    This  is  done  by  submitting  a  cas 
adjusted  at  the  sight  of  the  Judges  of  the  Court  where  the  cause 

^  Cross  V.  his  Creditors,  14th  May  1830,  ^  Gillow  and  Co.  v.  Burgess,  2l8t  Ma: 

8  Sh.  746.  1824,  3  Sh.  45. 

>  Ramsay  v.  Cowan,    11th  July  1833, 

11  Sh.  967.  ^  Countess  of  Findlater  v.  Earl  of  Se« 

3  CampbeU  v.  Ramsay,  15th  Feb.  1809,  field,  8th  Feb.  1814,  F.  C. 
F.  C.     See  also  Wilkinson  v.  Monies,  28th 

June  1821,  1  Sh.  90.  «  22  &  23  Vict.  c.  63. 


^  Except  in  the  case  of  a  foreign  state  with  which  a  convention  has  been  entered  int 
for  the  purpose  of  ascertaining  the  law  of  such  state,  in  terms  of  24  &  25  Vict.  ell. 
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depending^  to  the  Judges  of  the  Superior  Court  in  that  part  of  the 
Queen's  dominions  the  law  of  which  is  to  be  ascertained,  for  their 
opinion,  which  opinion,  when  obtained,  forms  the  rule  in  reference 
to  the  point  to  which  it  relates.     The  decision  given  by  the  Court, 
which  seeks  the  opinion  of  another  Court,  in  terms  of  such  opinion,  is 
subject  to  review,  as  far  as  the  judgment  of  the  Court  by  which  the 
opinion  is  given  is  so.    And  it  must  be  truly  a  point  of  law,  proper 
to  the  foreign  country,   that  is  resolved  in  this  manner.      If  the 
interpretation  is  not  dependent  upon  the  foreign  law,  or  upon  its  tech- 
nical rul^s,  but  is  to  be  dealt  with  according  to  the  plain  coustruction 
of  the  words,  the  Judge  of  any  Court  is  entitled  and  bound  to  give  his 
judgment,  according  to  his  own  understanding  of  the  words  used.    The 
construction  in  such  a  case  is  not  matter  of  foreign  law,  and  the  Court 
kere  is  not  bound  by  the  opinion  of  the  foreign  lawyer  on  the  question 
of  construction.^ 

^  ThomBon's  TroBteeB  r.  Alexander,  18th  Dec.  1851,  14  D.  217. 


CHAPTER  IV. 


WBimm  tn  re        We  now  proceed  to  the  case  of  writings  in  re  mereatorid,  which  form 
a  large  and  very  important  class  of  privileged  writs. 

Professor  Bell^  describes  these  as  '  bills,  promissory-notes,  and  checks 
'  on  bankers ;  orders  for  goods,  mandates  and  procurations,  guarantees, 
'  offers  and  acceptances  to  sell  or  to  buy  wares  and  merchandise  ;  or  to 
'  transport  them  from  place  to  place ;  and,  in  general,  all  the  variety 
'  of  engagements  or  mandates  or  acknowledgments  which  the  infinite 
*  occasions  of  trade  may  require/ 

The  Court  of  Session  classed  among  these  the  banker's  entry  in  a 
bank  pass-book ;  ^  holding  that  the  bank  pass-book  was  not  the  copy  of 
the  account  kept  in  the  bank  books,  but  that  each  entry,  by  the  banker, 
of  money  paid  in,  was  a  separate  complete  receipt  for  such  money.  But 
the  House  of  Lords  altered,  and  remitted  the  case  for  further  considera- 
tion;^ holding  that  the  pass-book  was  not  proof,  but  only  jwumrfyoci 
evidence,  liable  to  be  rebutted ;  and  the  object  of  their  remit  was  to  take 
uproot,  prout  dejure,  in  opposition  to  the  pass-book. 

Missive  letters,  engaging  to  join  in  a  bill,  given  as  security  for  rent^ 
are  in  re  mereatorid,  and  entitled  to  be  held  privileged  writings.*  So 
also  is  a  letter  of  guarantee  of  an  account,  for  past  as  well  as  future 
furnishings.*  The  main  question  tried  in  Paterson's  case  was — whether 
the  guarantee  was  privileged  so  far  as  granted  for  past  furnishings.  The 
Court  found  that  it  was  so.  But  a  missive,  in  order  to  have  the  benefit 
of  the  privileges,  must  be  in  re  mereatorid ;  an  obligation  of  relief  from 
payment  of  an  ordinary  bond  is  not  privileged.®  Neither  is  a  simple 
acknowledgment  that  the  grantor  owes  the  grantee  a  sum  of  money 
borrowed.^  Fitted  accounts  among  merchants  are  amongst  privileged 
writings ;  ®  also  fitted  accounts  generally,  when  applicable  to  mercantile 

^  6eU*8  Commentaries,  L  325.  F.  C. ;  affirmed  4tb  July  1814,  6  Paton, 

>  Rhind  v.  Commercial  Bank,  24th  Feb.  38. 

1857,  19  D.  519.  «  Crichton  v,  Syme,  2l8t  July  1772,  M. 

«  10th  Feb.   1860,   32  Juriat,  283 ;   3  17,047. 

MacQaeen,  643.  ^  Hamilton  v.  Struthers,  2d  December 

^  Henderson  v.  Murray,  5tb  Dec  1765,  1858,  21  D.  51. 

M.  16,986.  8  Lesly  v.  Millers,  27th  Jan.  1714,  M. 

fi  Paterson  v.  Wright,  31st  Jan.  1810,  16,978. 
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tatters.  In  the  case  of  Campbell,^  an  attempt  was  made  to  open  up  a 
eneral  discharge  of  all  claims,  following  on  a  long  correspondence,  and 
a  consideration  of  a  sum  of  money  paid, — in  respect,  inter  alia,  that  the 
lischarge  was  not  duly  authenticated.  The  attempt  was  unsuccessful ; 
mt,  except  when  the  transaction  is  very  clearly  in  re  mercatorid,  the 
iischarge  on  a  compromise,  or  settlement  of  claims,  ought  to  be  authen- 
ticated as  an  ordinary  deed. 

The  privileges  of  writings  in  re  mercatorid,  as  regards  their  authen- 
kication,  are — (1.)  That,  although  not  holograph,  witnesses  are  not  re- 
quired to  prove  their  authenticity ;  (2.)  That  witnesses  are  not  required, 
as  in  holograph  deeds,  to  prove  the  date ;  (3.)  That  even  subscription 
'  by  initials,  or  by  a  mere  mark,  provided  it  be  proved  or  admitted  to  be 
'genuine,  and  to  be  the  accustomed  mode  of  the  person  transacting 
'bosiness,  is  sufficient;'^  and  the  privileges  have  been  conceded  on 
account  of  the  '  necessary  rapidity  of  the  operations  of  trade,  the  confi- 
'dential  methods  of  transacting  business  which  are  neoessary  or  un- 
'  avoidable,  and  the  circumstance  that  they  often  regulate  transactions 
'b^een  subjects  of  different  states,  among  whom  the  peculiarities  of 
'municipal  law  cannot  be  admitted.' 

The  last  class  of  privileged  writings  which  we  shall  refer  to  is  that  receipts  to 
of  receipts  to  tenants  for  rent.     These,  by  the  usage  of  Scotland,  need  ''^^^^^• 
only  to  be  subscribed  by  the  landlord,  or  some  one  duly  authorised  by 
lim,  let  the  sum  be  ever  so  considerable.*    In  Boyd's  case  such  receipts 
vere  sustained,  in  respect  of  the  custom,  and  by  reason  of  the  great  and 
exuberant  confidence  betwixt  landlords  and  tenants. 

A  short  reference  may  here  not  be  out  of  place  to  cases  in  which  Special  statu. 
special  forma  of  authentication  have  been  sanctioned  by  Acts  of  Farlia-  I^h^^I. 
nent;  indeed,  the  particular  documents,  or  classes  of  documents,  falling  ''*^^- 
mder  such  Acts,  may  be  regarded  as  thereby  privileged  in  regard  to  the 
node  of  execution. 

Thus,  by  the  'Crown  Private  Estates  Act,'  passed  in  1862,*  *  All  Crown  private 
dispositions,  conveyances,  deeds  of  appointment,  commissions,  powers  ^''^''^  ^^• 
of  attorney,  wills,  deeds  of  settlement,  and  other  deeds  or  instruments 
to  be  made  or  granted  by  Her  Majesty,  her  heirs  or  successors,  of  or 
relating  to  the  private  estates  of  Her  Majesty,  her  heirs  or  successors, 
ntuate  or  arising  in  Scotland,  shall  be  valid  and  effectual,  although  not 
szecuted  according  to  the  forms  of  the  law  of  Scotland,  if  the  same 
ihall  be  under  the  sign  manual,  attested  by  two  or  more  witnesses  : 
And  every  such  disposition  or  conveyance,  if  granted  mortis  caitsd,  shall 
be  valid  and  effectual,  whether  the  same  shall  be  under  the  sign  manual 
u  aforesaid  or  shall  be  signed  by  some  other  person  in  the  presence  of 
ibe  granter,  and  by  his  or  her  direction,  in  the  presence  of  two  or  more 

*  Gkmpbell  «.  Montgomeiy,  10th  May  '  Erskine,  ilL  2.  23 ;    Boyd  v.  Stone, 

02,  1  Sh.  446.  7tb  Nov.  1674,  M.  12,456. 

s  BcQ's  Commentaries  as  above.  «  25  &  26  Vict  c.  37,  a.  6. 
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^  witnesses,  who  shall  attest  the  same,  although  the  same  shall  not 
'  executed  according  to  the  forms  of  the  law  of  Scotland.'  This  h 
alternative,  applicable  to  the  case  of  mortis  catisd  dispositions  or  convc 
ances,  places  the  execution  thereof  as  nearly  as  possible  on  the  footi 
on  which  the  execution  of  wills  in  England  was  placed  hy  Lord  Can 
bell's  Act  of  1837,  previously  referred  to.^ 

By  the  *  Companies  Act,  1862,'*  the  writings  whereby  public  or  joL 
stock  companies  are  in  future  to  be  formed  and  incorporated,  viz.,  1 
'  memorandum  of  association,'  and  the  ^  articles  of  association,'  are  a 
pointed  to  be  signed  by  each  subscriber  or  member  in  the  presence 
'  one  witness  at  the  least.'  Such  attestation  is  declared  sufficient 
Scotland,  as  well  as  in  England  and  Ireland ;  and  the  relative  schedu 
seem  to  show  that  where  one  and  the  same  witness  attests  the  signatu 
of  two  or  more  members,  it  is  not  necessary  for  the  witness  to  sign  m< 
than  once.  In  a  case  or  form  given  in  these  schedules,  the  same  witn( 
is  made  to  attest  the  subscription  of  seven  members,  thus :  '  Witness 
^  the  above  signatures,  A.  B.,  No.  13  Hule  Street,  Clerkenwell,  Middlesc 
It  seems  intended,  however,  that  each  witness  should  specify  in  1 
attestation  the  member  or  members  whose  signatures  he  attests.  I 
memorandum  and  articles  of  association  need  not  have  the  membe 
seals  affixed.  They  require  to  be  registered  in  the  Begister  of  Joii 
stock  Companies. 

By  the  'Merchant  Shipping  Act,  1854,"  the  bill  of  sale  of  a  ship, 
share  of  a  ship,  as  given  in  Form  or  Schedule  (E)  annexed  to  the  A 
will  be  duly  executed  by  the  party  signing  and  affixing  his  seal  to  it 
presence  of  one  witness,  who  will  sign  under  an  attestation  or  certifici 
in  these  words, '  Executed  by  the  above-named  A.  B.  in  the  presence 
E.  F.,'  the  witness  also  inserting  his  description  and  place  of  residen> 
The  testing  clause  runs  simply  thus :  '  In  witness  whereof,  I  have  here 
'  subscribed  my  name  and  affixed  my  seal,  this  day  of 

M8  .'  The  signature  of  the  party  is  to  be  adhibited  at  the  usual  pla 
on  the  right-hand  side  of  the  deed.  The  seal,  which  in  general  is  afSx* 
at  the  same  side,  immediately  after  and  in  a  line  with  the  subscriptio 
seems  intended  to  have  its  place  in  the  bill  of  sale  on  the  left-hand  sic 
immediately  above  the  witness's  attestation. 

Mortgages  over  ships,  or  shares  of  ships,  and  the  transfers  of  sni 
mortgages,  are  to  be  executed  in  the  same  manner  (Forms  I  and  1 
These  forms  do  not  bear  expressly  that  the  witness  is  to  add  his  descri 
tion  and  place  of  residence,  but  such  addition  can  plainly  do  no  harm 

Various  other  documents  connected  with  ships  will  be  found  in  i 
schedules  or  forms  annexed  to  the  last-mentioned  Act  In  some  ca 
the  mode  of  authentication  is  the  same,  in  others  different  from  that 
the  forms  above  given ;  but  it  is  not  necessary  here  to  enter  more  fu 
into  the  particulars  of  the  various  documents. 


*  1  Vict  c.  26,  8.  9. 

<  25  &  26  Viot  c  89,  88.  11  &  16. 


«17&  18  Vict  c  104. 
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B7  many  acts  of  incorporation  of  railway  and  other  public  or  joint- 
stock  companies,  transfers  of  stock  or  shares  are  declared  duly  executed 
when  the  seller  and  purchaser  respectively  subscribe  and  afi^  their  seals 
in  presence  of  one  witness,  who  subscribes  his  name  with  the  addition 
of  his  description  or  designation  and  place  of  residence.  And  by  the 
Boyal  Charter  incorporating  the  Boyal  Bank  of  Scotland,  special  modes 
of  executing  and  attesting  not  merely  transfers  of  the  stock  of  the  Bank,^ 
but  also  powers  of  attorney  for  such  transfers,  are  laid  down ;  and  no 
doubt  there  are  numerous  other  special  cases  under  such  charters  or 
under  Acts  of  Parliament. 

Ai  a  general  rule,  the  place  of  subscription  seems  not  to  be  specified 
in  the  above  cases.  The  deeds  usually  contain  a  date,  but  only  one  date, 
though  they  may  happen  to  be  executed  by  several  parties  on  different 
days.  They  do  not,  however,  mention  the  number  of  the  pages,  the  name 
or  designation  of  the  writer,  nor  the  name  and  designation  of  the  witness 
orwitnesses.h  But  they  relate  (with  the  single  exception  of  the  Crown 
PiiYate  Estates  Act)  to  personal  estate  exclusively,  and,  most  of  them 
being  applicable  to  English  and  Irish  as  well  as  Scotch  transactions,  it 
has  been  deemed  important  that  the  mode  of  authentication  should  be 
the  same  for  all  the  three  countries,  and  that  the  form  specially  adopted 
in  each  case  should  approach  more  nearly  to  that  followed  in  England 
than  to  the  Scotch  form.  Experience  will  show  how  far  the  modifica- 
tions, sanctioned  by  these  Acts  and  charters,  can  be  adhered  to,  without 
the  risk  of  forgery  or  of  inconsiderate  hasta 

I  proceed  now  to  the  method  of  authenticating  Judges'  interlocutors,  authentica- 
and  the  o£5cial  acts  and  decrees  of  which  they  are  the  warrants.  lcSutomJ!  mS. 

The  Act  1686,  cap.  3,  ordains  'that  all  interlocutors  pronounced  by 

'the  Lords  of  Council  and  Session,  and  all  other  Judges  within  the 

'  kingdom,  shall  be  signed  by  the  President  of  the  Court,  or  the  Judge 

'pnmouncer  thereof;'  and  'prohibits  the  Clerks,  upon  their  peril,  to 

'  extract  any  acts  or  decreets,  unless  the  interlocutors,  which  are  the 

*  warrants  thereof,  be  signed,  as  said  is :  Declaring  the  extracts  which 

'shall  be  given  out  otherwise  to  be  void  and  null  ;*  and  by  1693,  cap.  18, 

aQ  interlocutors  and  acts  of  the  Court  must  be  signed  by  the  Judge  in 

the  chair,  in  presence  of  a  quorum  of  the  Lords  sitting  in  judgnent, 

imder  pain  of  nullity  and  deprivation  of  the  writer.    Accordingly  the 

Judge  in  the  Court  of  Session,  who  signs,  always  adds  to  his  subscription 

the  letters  'IjP.D.'  ie.,  inprceserUid  Dominorum.    The  Act  of  1686  has 

been  held  not  to  apply  to  the  deliverances  of  presbyteries,  chiefly  on  the 

gioimd  of  usage.^ 

1  Fergoaon  «.  Skirviog,  2d.Jaly  1850,  12  D.  1145;  affirmed,  1  Macqueen,  232. 

^  By  a  priyate  Act  of  Parliament  obtained  by  the  Royal  Bank  in  1873,  a  new  form 
ol  tnuufer  of  tbe  stock  of  the  Bank  is  authorised. 

h  See  note  on  page  33,  as  to  some  of  these  solenmities  being  now  unnecessary  in 
any 
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In  the  Court  of  Session,  the  interlocutors  of  the  Outer  House  ought 
to  be  written  by  one  of  the  Depute-Clerks  of  Session  or  his  assistant^ 
The  interlocutors  of  the  Inner  House  ought  to  be  written  by  one  of  the 
Principal  Clerks  of  Session.^  In  the  case  of  the  necessary  absence  of  the 
clerk  whose  proper  duty  it  would  be  to  write  the  interlocutor,  any  oi 
the  remaining  Principal  Clerks,  or  any  person  appointed  by  the  Divisior 
of  the  Court  to  which  such  absent  Principal  Clerk  may  belong,  eithei 
from  among  the  Assistant  or  Depute-Clerks,  may  discharge  his  duties.^ 
Such  interlocutors  ought  to  be  free  of  erasures  or  other  vitiations  in 
BuhstarUiaUbus.  I  do  not  know  of  any  reported  case  on  that  point 
but  in  one  unreported  case  (a  disentail  under  the  Butherfurd  Act] 
it  was  represented  to  the  Court  that  a  material  word  in  the  inter- 
locutor of  disentail  was  written  on  erasure,  and  the  Court  repeated 
the  interlocutor,  without,  howerer,  admitting  that  this  was  absolutely 
necessary. 

In  general,  official  extracts  of  acts  and  decrees  of  Court  are  authen- 
ticated by  the  signature  of  the  Clerk  of  Court*  Extracts  of  acts  o: 
decrees  of  the  Court  of  Session  are  authenticated  by  the  signature  o- 
the  Principal  Extractor  appointed  under  the  Act  1  and  2  Vict  cap.  US 
sect  18,  or  during  his  necessary  absence  by  his  assistant.  Before  thL 
Statute  came  into  operation,  extracts  of  such  acts  and  decrees  wer- 
authenticated  by  one  of  the  four  Extractors  appointed  by  the  Principe 
Clerks  of  Session ;  and  it  is  important  to  observe  that  by  the  Act  c 
Sederunt  of  6th  March  1829,  which  was  in  operation  from  1st  M&. 
1829  to  24th  December  1838,  every  such  extract  required,  under  pai__ 
of  being  improbative,  a  docquet  in  the  handwriting  of  the  officer  l^ 
whom  the  extract  was  signed,  stating  by  whom  it  was  written,  by  who* 
collated,  and  at  what  date  it  was  completed  by  signature  of  the  Extracted 
But  by  the  Act  of  Sederunt  of  24th  December  1838,  sect  6,  the  docqu^ 
was  dispensed  with  as  to  future  cases,  and  instead  thereof  the  Extractc: 
is  to  specify  in  writing,  on  the  last  page  of  the  extract,  the  date  ^ 
completing  the  same  by  his  subscription. 

We  have,  in  addition  to  proper  judgment  of  Courts  or  judicial  sea 
tences,  the  decree  or  sentence-arbitral, — and  in  the  case  of  the  Earl  c: 
Hopetoun*  you  will  find  several  Judges,  particularly  Lord  Deas  (whi 
quoted  Lord  Butherfurd,  then  deceased,  as  having  seen  and  approved  ^ 
his  opinion),  holding  the  sentence  of  an  arbiter,  which  was  executed  i^ 
England,  under  a  regular  submission,  as  capable  of  enforcement,  pre: 
vided  only  it  is  signed,  and  the  Court  are  satisfied  that  it  is  authentL^ 
In  illustrating  his  views,  Lord  Deas  observes,  that  *  the  sentence-arbitr^ 
'  is  truly  part  and  parcel  of  every  Scotch  contract  of  submission,  ai^ 

*  used  accordingly  to  be  signed  by  the  persons  submitters  as  sucL    A 

*  formalities  in  that  sentence- arbitral,  assuming  it  to  be  signed  arm 

1  Shand'a  Practice,  p.  106.  ♦  Stair,  iv.  42.  10. 

>  Ibid,  p.  103.  ^  Earl  of    Hopetoim  v.   Scots   Minir* 

3  1  &  2  Vict.  c.  118,  8.  8.  Coy.,  6th  March  1856,  18  D.  739. 
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'authentic,  may  be  dispensed  with,  either  by  the  express  or  implied 
'  consent  of  parties.'  It  is  of  course  useful  to  have  these  views  before 
us;  but,  without  questioning  the  power  of  parties  to  the  submission  of 
an  ordinary  dispute,  by  their  mutual  consent,  to  adopt  their  own  form 
of  authentication.  Conveyancers  will  keep  in  mind  that  the  practice,  in 
legaid  to  Scotch  decrees-arbitral,  is  to  authenticate  them  in  the  same 
manner  as  ordinary  probative  writs;  and  no  other  course  should  be 
followed. 


TITLE  III. 

DELIVEEY  AND  ACCE:PTANCK 

Delivery  OF  As  a  general  rule,  all  voluntary  deeds,  in  order  to  be  obligatory, 

DEEDS.  require  to  be  delivered  by  the  granter,  and  (if  not  mortis  catud)  during 

his  lifetime.  Delivery  to  the  grantee,  whereby  the  granter  puts  the 
voluntary  deed  beyond  his  own  power,  is  the  expression  of  his  final 
purpose  concerning  such  deed ;  which  purpose  is  held  to  be  not  taken, 
as  long  as  the  deed  remains  in  the  custody  of  himself,  or  of  any  one  for 
him.^ 

The  rule,  however,  above  stated,  is  not  without  qualification.  When 
a  party  is  in  possession  of  a  deed  in  his  own  favour,  it  is  generally  pre- 
sumed that  such  deed  belongs  to  him ;  but  in  each  particular  case  the 
whole  facts  and  circumstances  must  be  looked  to.  The  question  is, 
whether  the  deed  is  in  the  hands  of  the  grantee  in  such  a  way  as  to  be 
beyond  the  control  of  the  granter ;  ^  and  it  has  sometimes  been  found 
difficult,  in  particular  circumstances,  to  determine  whether,  in  point  of 
fact,  deeds  which  require  delivery  to  their  full  and  complete  efficacy  have 
been  delivered  or  not 

There  are  two  reported  cases  which  bear  the  strongest  resemblance 
to  each  other,  but  in  which  the  decision  of  the  Court  was  different : 

(1.)  Stamfield's  creditors  v.  Scots,* — in  which  an  assignation  by 
Stamfield,  in  favour  of  one  who  was  a  cautioner  for  him,  and  otherwise  his 
creditor,  was  placed  by  the  granter  on  his  table,  subscribed  and  addressed 
to  the  grantee,  whom  he  informed  of  this  at  a  meeting  on  a  Saturday, 
when  he  also  stated  that  he  was  just  going  to  the  country,  and  that, 
when  he  returned  on  Monday,  the  deed  should  be  delivered  to  him. 
Stamfield  was  murdered  on  the  night  of  the  meeting.  The  assignation 
was  found  on  his  table,  after  the  murder,  subscribed  and  addressed 
as  stated ;  but  it  was  held  undelivered,  as  it  had  never  been  placed 
beyond  his  power,  and  he  might  have  destroyed  it,  if  he  had  thought  fit. 

1  Erskine,  iii.  2.  43  &  44 ;    Irvine  v.  ^  Stsmfield*8    Creditors    v,   Scots,  22d 

Irvine,  Nov.  1738,  M.  11,576.  Dec.  1696,  4  Br.  Sup.  344. 

s  M'Aslan  v.  Glen,  17th  Feb.  1859,  21 
D.  511. 
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(2.)  Crawford  v.  Kerr,^ — in  which  a  letter  containing  money  and  a 
bill,  which  the  writer  had  addressed,  wafered,  and  given,  with  a  penny 
for  postage,  to  his  servant,  to  be  put  into  the  post-office,  was  held 
delivered,  though  the  writer  died  suddenly  while  the  letter  still 
remained  in  his  house ;  but  his  instructions  regarding  it  had  not  been 
recalled,  and  the  party  to  whom  it  was  addressed  was  found  entitled  to 
its  contents.  This  case,  perhaps,  was  somewhat  special  A  bill,  by  the 
writer  of  the  letter,  fell  due  the  following  day.  The  letter  was  addressed 
to  the  creditor  in  the  bill,  and  the  money  and  bill  enclosed  in  it  were 
intended  to  retire  the  bill  first  mentioned.  Besides  this,  the  writer 
of  the  letter  had  made  an  entry,  in  his  books,  of  the  contents  of  the 
letter  as  actually  remitted  in  payment  of  his  own  bilL  In  these 
circtunstances,  the  letter  was  held  to  be  as  good  as  posted,  though 
not  actually  so,  when  the  writer  suddenly  died.  The  case  is  still  one  of 
some  nicety  and  difficulty,  but  it  presents  various  features  which  did  not 
occur  m  Stamfield's. 

It  is  not  indispensable  that  the  delivery  be  actually  to  the  grantee  of 
the  deed.  Thus,  a  deed  by  a  father  to  his  son,  being  placed  in  the  hands 
of  the  son's  wife,  was  held  delivered  to  the  son.^ 

When  the  deed  is  deposited  in  the  hands  of  a  third  party,  the  object  dkfo6itation. 
of  the  depositation,  if  validly  proved,  will  receive  effect.  That  object 
ooght  always  to  be  expressed  in  a  probative  writing.  In  a  case  where 
that  had  been  done,  the  Court  refused  to  refer  to  the  depositary's  path 
toredaigue  the  written  terms  of  depositation.'  But  the  writing  in  which 
^object  of  the  depositation  is  expressed  must  be  probative  In  the  case 
of  Logany^  a  party  placed  his  settlements  in  the  hands  of  his  ordinary 
i^nt,  in  a  sealed  packet,  on  which  was  indorsed  a  note  in  these  terms, 
'  Mr.  Logan  of  Edrom's  settlements.  Edrom,  bth  May  181 8. — ^Deposited 
'with  David  TumbuU,  Writer  to  the  Signet,  to  be  by  him  destroyed 
'uoopenedy  in  case  of  my  decease  before  the  28  th  day  of  May  current.' 
^  note  was  subscribed,  but  not  written,  by  Mr.  Logan,  who  died 
l)dbre  the  day  named.  The  Court  held  that  his  agent  was  not  properly 
4  depositary,  and  that  the  writing,  not  being  holograph,  was  improbative. 
Tkey  therefore  gave  no  force  to  it,  and  would  not  allow  the  deeds  to  be 
'    des^yed. 

When  the  depositation  has  been  made  without  writing,  the  purpose 
or  temis  of  it  are  matter  for  proof,  just  like  any  other  fact  When  the 
hddet  of  a  deed  happens  to  be  agent  for  both  the  granter  and  the  grantee, 
Erakine  says^  that  the  deed  was  presumed  to  have  been  given  him  for 
tbe  grantee,  stating,  as  his  authority,  a  case  not  reported.^  But  the 
question,  even  when  the  holder  acts  for  both  parties,  is  still  one  of  fact 

^  Crawford  v.  Kerr,  18th  Not.  1807,  M.  *  Logan  v.  Logan,  27ih  Feb.  1823,  2 

Apm  IforeaUee,  Ko.  2.  Sh.  253. 

'  Agaew  V,  i^^ew,  Ist  Dec.  1767,  5 

Br.  S^  43L  ^  Erskine,  iiL  2.  43. 

'Cowan  V.  Bamaay,  24th  Feb.  1675, 

M.  12,379.  «  Setoo,  1735. 
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and  intention.  The  character  impressed  on  the  depositation,  when  ib 
took  place,  is  to  be  ascertained  by  evidence ;  and  there  is  no  In^ba 
legal  presumption  in  favour  of  the  grantee  than  of  the  granter.  Seveial 
questions  have  arisen  within  comparatively  recent  periods  in  which  this 
point  has  been  discussed.  It  so  happens  that  the  deeds  held  bytlie 
mutual  agent  have  been  found  to  have  been  delivered  to  him  for  the 
grantees  ;  but  that  was  only  as  matter  of  fact  in  the  particular  case,  not 
on  the  ground  of  legal  presumption.  Each  case  depended  on  its  own 
circumstances.  I  refer  to  the  cases  of  Bamsay/  where  a  gratuitous  bond 
of  annuity,  by  one  brother  to  another,  which  contained  no  power  of 
revocation,  and  was  held  to  have  been  acted  on,  was  found  to  have  been 
delivered ;  and  Maiklem,^  in  which  case  also  the  result  was  the  same, 
the  matter  of  fact  having  been  tried  before  a  jury. 

A  very  important  point,  both  as  regards  law  and  practice,  in  reference 
to  delivery,  occurred  in  the  case  of  Mair  and  Sons,*  where  it  was  estab- 
lished that  a  bond  and  disposition  in  security,  in  ordinary  fonn, 
deposited  with  an  individual  acting  as  agent  of  both  parties,  may  in 
part  be  allowed,  and  in  part  be  refused,  the  effect  of  a  delivered  evident 
A  loan  had  been  contracted  for,  one  and  the  same  agent  acting  in  the 
transaction  for  both  parties.  The  lenders  placed  the  full  amount  of  the 
loan  in  the  hands  of  the  agent,  who  paid  over  more  than  two-thirds  to 
the  borrower,  taking  from  him  a  bond  and  disposition  in  security  for 
the  whole ;  but  giving  him  a  letter,  expressing  that,  notwithstanding 
the  terms  of  the  bond,  only  a  certain  portion  of  the  loan  had  been 
actually  advanced,  and  the  agent  retaining  the  bond  in  his  own  hands 
unrecorded.  The  agent  died  while  matters  were  in  this  state ;  and  his 
executors,  notwithstanding  an  injunction  to  the  contrary  from  the 
borrower,  delivered  the  bond  to  the  lenders,  who  placed  it  on  record. 
The  Court  were  of  opinion  that,  notwithstanding  this  delivery,  the 
bond  remained  in  the  same  condition  as  at  the  time  of  the  mutual 
agent's  death,  and  that  it  was  then  in  his  hands  for  the  lenders  to  the 
extent  only  of  the  sum  actually  paid  over  by  him  for  them  to  the 
borrower,  and,  qiioad  tUtra,  for  the  borrower,  to  which  last  extent 
they  reduced  the  bond.  The  opinions  of  the  Judges  in  this  case, 
which  was  one  of  great  nicety,  ought  to  be  attentively  perused; 
and  the  case  suggests  a  warning  against  the  same  agent  acting  for 
both  parties,  in  transactions  where  the  parties  have  opposite  interests. 

But,  even  with  separate  agents,  a  peculiarity,  which  sometimes 
occurs  in  practice,  would  apparently  have  required  to  be  provided 
against  in  this  case ;  because  it  seems  to  have  been  the  understanding 
of  the  parties  that  the  full  amount  of  the  loan  should  not  be  advanced 
to  the  borrower  at  once.  The  plan  which  was  in  view  in  Hair's  case, 
in  order  to  save  the  rights  of  both  parties,  was  to  make  the  advances  on 

^  Ramsay  v.  Maole,  15th  Jaii.  1S28,  6  ^  Maiklem  v.  M'Ornthar,  29ih  March 

Sh.  343:  affirmed,  25th  March  1830,  4      1S42,  4  D.  1182. 

Wil.  &  Sh.  58.  3  Mair  and  Sona  v,  Thom*8  Tmateea, 

20th  Feb.  1850,  12  D.  748. 
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account  of  the  loan  by  instalments,  and  to  retain  the  bond  and  disposi- 
tion in  security,  unrecorded,  until  the  whole  sum  should  be  advanced 
But  that  was  not  satisfactory  or  safe.    In  particular,  it  exposed  the 
lenders  to  risk,  as  the  borrower  might  have  become  bankrupt,  or  he 
might  hare  granted  other  securities,  which,  by  being  placed  first  on  the 
register,  would  have  defeated  the  preference  stipulated  for  by  the  grantees 
of  the  first  bond.     The  safe,  and  I  believe  the  usual,  course  in  such 
circumstances  (for  transactions  of  this  nature,  though  not  desirable, 
must  occasionally  be  dealt  with)  is  to  advance  the  whole  amount  of  the 
loan  as  soon  as  the  bond  and  disposition  in  security  is  completed,  and 
ready  to  be  delivered  and  recorded.     The  bond  is  thereupon  delivered 
and  recorded.    There  is  at  the  same  time  handed  over  to  the  borrower 
BO  much  of  the  loan,  as,  by  agreement,  he  is  entitled  immediately  to 
receive,  and  the  balance  is  placed  in  bauk,  subject  to  the  joint  orders  of 
the  borrower  and  lender,  to  be  uplifted  from  time  to  time  (or  as  the  case 
maj  require),  on  the  borrower  fulfilling  the  conditions  on  which  the 
numey  is  to  be  made  available  to  him.    The  borrower  will  pay  interest 
on  the  full  amount  of  the  loan,  from  the  date  of  the  advance,  and  he 
ifll  draw  the  interest  on  the  deposit  in  bank.    All  this  should  be 
expressed  in  a  probative  minute  or  letter,  subscribed  by  or  on  behalf  of 
iH  concerned,  of  the  date  of  the  delivery  of  the  bond  and  disposition  in 
ncority ;  and  this  document  requires  no  clause  of  registration,  and  may, 
fterefore,  be  on  an  agreement  stamp.    Usually,  however,  a  letter  on  plain 
piper  is  held  sufficient.    In  this  way,  the  lender  gets  his  security  com- 
i^r^l  pl^  at  the  time  of  making  his  advance ;  he  is  also  protected  against 
Ion  through  non-fulfilment  of  the  conditions  upon  which  the  advance*  of 
aeotain  portion  of  the  loan  is  suspended;  and  the  borrower  is  secured 
i&  obtaining  the  balance  of  his  loan,  because  the  money  is  in  bank,  ready 
to  be  uplifted  and  paid  over  to  him,  as  soon  as  he  fulfils  his  own  part  of 
tke  mutual  agreement 

Where  the  depositary  is  not  the  agent  of  both  parties,  Lord  Stair 
Wds  the  presumption  to  be  in  favour  of  delivery ;  ^  but  Erskine  *  cor- 
^j  distinguishes  between  onerous  and  gratuitous  deeds,  as  to  that 
pomt,  referring  to  the  case  of  Eer,^  where  a  gratuitous  writing,  placed 
^  a  stranger,  was  held  to  be  open  to  recal  by  the  granter  during  his 
KfetiiDe,  and  only  delivered  to  the  grantee  if  not  so  recalled.^ 

After  a  deed  appears  in  the  hands  of  the  grantee,  it  is  said  by  Sir  G. 
Hackenae'^  that  the  presumption  of  delivery  to  him  is  so  strong  that  it 
vTi^l  ^*BD£i  be  elided  but  by  the  grantee's  writ  or  oath.  But  we  have  seen 
^  li'Aslan's  and  Mair  and  Sons'  cases  that  this  rule  is  open  to  quali- 
fcation  and  exception ;  and  in  the  case  of  Ogilvie,*  a  disponee  having 
^examined  on  oath,  and  not  proving  warrantable  possession  of  a  deed 

^  Sfenr,  IT.  42.  S.  ^  Mackenzie's  Institutions,  iit.  2.  6. 
'Inkjae.  iiL  2.  43. 

'Ker  V.  Ker,  25th  Jan.  1677,  M.  3249.  «  Ogilvie  v.  Lord  Bahnerino,  Hth  July 

.  ^SNaho  Hc^ell  v.  Coming,  31st  May  1699,  4  Br.  Sup.  446. 
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which  had  got  into  his  hands  through  a  deceased  depositary,  the  Lords 
found  the  deed  undelivered.  All  deeds,  however,  warrantablj  coming 
into  the  grantee's  hands,  especially  those  which  are  onerous,  will  be  held 
as  delivered  of  their  date.^ 

Upon  lawful  and  complete  delivery,  the  deed  becomes  the  absdate 
property  of  the  grantee,  and  his  right  cannot  be  limited  to  a  trust,  excepi; 
by  his  own  writ  or  oath.^    Special  difficulties,  however,  are  sometimes 
created  in  reference  to  the  legal  question  of  delivery,  by  peculiarities  in 
the  form  of  deed  executed  on  completing  a  transaction.    Thus,  in  the 
case  of  Hill,'  a  father,  when  lending  money  belonging  to  himself  took 
a  bond  which  acknowledged  receipt  of  the  loan  from  him  for  himself 
and  in  name  of  his  eldest  son,  and  contained  an  obligation  for  repayment 
to  the  son ;  whom  failing,  without  heirs  of  his  body,  to  the  father.    The 
son  predeceased  the  father  without  issue,  but  leaving  a  will  conveying 
generally  his  whole  estate  to  his  brother.     Meantune  the  bond  had 
remained  in  the  fathei^s  hands,  and  the  Court  preferred  the  father  to 
the  son's  executor;  apparently  on  the  ground  that  the  bond  was  intended, 
not  as  a  present  gift,  but  only  as  a  mortis  causd  provision  to  his  son,  and 
gave  the  son  no  more  than  a  bond  by  his  father  to  him,  not  delivered, 
but  subject  to  the  father's  power  over  it,  would  have  dona    A  somewhat 
similar  question  occurred  in  the  case  of  Balvaird;^    where  a  party 
purchased  a  house,  and  paid  the  price  out  of  his  own  funds,  but  took 
the  conveyance  to  a  third  party,  to  whom  apparently  he  stood  in  loco 
parentis  ;  the  conveyance  bearing,  contrary  to  the  fact,  that  the  disponee 
had  paid  the  price.     The  conveyance,  however,  of  the  existence  of  which 
the  actual  disponee  had  been  made  aware,  was  delivered  to  the  real 
purchaser,  who,  during  his  lifetime,  kept  the  same  in  his  own  hands, 
and  drew  the  rents  of  the  property,  and  otherwise  administered  it    He 
likewise  not  only  did  not  pass  infeftment,  but,  with  his  own  hand, 
inserted  his  own  name  as  having  paid  the  price,  deleting,  in  the  clause 
of  acknowledgment  of  the  price,  the  name  of  the  disponee.  Subsequently, 
he  conveyed  his  whole  estate  to  his  wife,  and  she  w&s  found  entitled  to 
the  house ;  the  Court  holding  the  deed  as  delivered  to  the  purchaser  for 
himself  in  the  first  place,  and  subject  to  his  control.    This  principle  was 
carried  further,  in  a  case  of  special  circumstances,^  where  the  sum  in  a 
banker's  deposit-receipt,  taken  by  a  father  in  name  of  his  son,  but  found 
in  the  fathei^s  repositories  undelivered  at  the  time  of  his  death,  was  held 
to  belong  to  the  father's  estate. 

The  cases  of  Hill  and  Balvaird  cannot  fail  to  suggest  that  the  deeds 
brought  before  the  Court  ought  to  have  been  differently  framed. 
Assuming  that  they  were  strictly  in  terms  of  instructions  regularly 
given  on  both  occasions,  the  parties  ought  to  have  been  advised  to  make 

1  Goidon  V.  Maitland,   Ist  Dec.   1757,  ^  HiU  v.  Hill,  2d  July  1755,  M.  11,580. 

M.  11,165,  Branch  iii.  of  the  case;  and  *  Balvaird  v.  Latimer,  5th  Deo.   1816, 

Maitland  v,  Forbes,  Ist  Dec.  1767,  5  Br.  F.  C. 

Slip.  431.  ^  Keddie  v.  ChrUtie,   24th  November 

s  Erskine,  iiL  2.  43.  1848,  11  D.  145. 
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themselves  the  disponees,  and  their  intended  successors  substitutes  only ; 
or  in  Bome  other  way  to  have  preserved  to  themselves  expressly  full 
power  over  the  subjects  contained  in  the  deeds.    In  these  cases,  there 
was  nothing  of  the  nature  of  an  onerous  right  or  claim  on  the  part  of  the 
nominal  grantees  as  against  the  real  grantees.     The  nominal  grantees 
were  in  fact  substitute  heirs,  subject  to  the  absolute  right  and  power  of 
the  real  grantees  to  alter  the  destination  and  exclude  them ;  and,  as  the 
deeds  had  been  delivered  not  to  the  nominal  but  to  the  real  gi'antees, 
the  latter  had,  and  retained,  full  power  to  deal  with  the  subjects  at  their 
pleasure.    But,  where  the  relation  of  debtor  and  creditor  subsists  between 
the  parties,  the  result  may  be  different.    Thus,  where  a  party  took  a  bond, 
for  money  due  to  him,  not  to  himself  but  to  one  who  was  his  creditor, 
intending  such  bond  to  operate  as  a  payment  to  account  of  the  debt  due 
Vy  him  to  his  creditor,  the  bond,  though  delivered  to  the  party  who  had 
adTanced  the  money,  and  not  to  the  grantee,  was  found  to  belong  to  the 
gantee,  who  was  held  entitled  to  compel  delivery.^     And,  even  where 
the  relation  of  debtor  and  creditor  does  not  subsist,  delivery  to  the 
Mminal  grantee  (or  what  is  equivalent  to  such  delivery)  will  terminate 
the  light  of  the  real  transacter,  and  transfer  the  subjects  to  the  party  in 
whose  name  it  is  conceived     This  will  appear  by  contrasting  the  cases 
of  Hill  and  Balvaird  with  that  of  Spence  ;^  where  a  father,  having  sold 
1^  took  the  purchaser  bound  by  the  missives  of  sale  to  pay  the  price, 
and  giant  bond  therefor,  to  him  in  liferent  aUenarly,  and  to  his  two  sons 
^mimUim  in  fee.     But  having,  at  the  purchaser's  request,  got  his  sons 
to  sign  a  PJ3^  to  the  missives,  agreeing,  as  he  himself  had  done  by  the 
Jnissives,  to  let  the  price  stand  over  unpaid  for  eight  years,  it  was  held 
that  the  sons  had  acquired  the  absolute  right  to  the  fee,  and  that  the 
i^ves  could  not  be  altered,  although  no  deed  had  followed  on  them, 
^  in  &ct  the  father  remained  feudally  undivested  of  his  lands.     The 
communication  to  the  sons  not  only  made  them  acquainted  with  the 
destination  of  the  price  to  their  father  in  liferent  aUenarly,  and  to  them 
ill  fee,  but  it  was  followed  by  an  act  on  their  part  in  the  character  of 
his  (the  consent  to  postpone  the  payment  of  the  price),  which  act  was 
thought  by  Lord  Mackenzie  more  conclusive,  as  inferring  delivery  to 
them  of  the  purchaser's  obligation  to  pay  the  price,  than  putting  a  con- 
veyance of  such  obligation  on  the  record  would  have  been.    The  case  of 
Collie,'  though  affected  by  special  circumstances,  is  another  in  contrast 
to  those  of  Hill  and  Balvaird.    In  Collie's  case,  money  was  lent  by  Mr. 
Rrie,  the  bond  therefor  being,  at  his  desire,  granted  to  trustees  for 
hehoof  of  his  grandchildren,  reserving  his  own  liferent.    The  bond  was 
deposited  with  one  of  the  trustees,  and  was  held  to  have  been  delivered, 
^nse  the  lender's  intention  of  making  an  irrevocable  gift  to  his 
gtuidcluldren  was  thought  established,  inter  alia,  by  examination  of  the 

^Btbk  «.   Macmillan,   27th    February      17;  affirmed  25th  March  1829,  3  WU.  & 
^i%  M.  9128,  9130.  Sh.  380. 

^CoUie  V.  Price'!  TruBteea,  22d  Jan. 
'Speiioe  V.  Bom,  17th  Nov.  1826,  6  Sh.      1851,  13  D.  506. 
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agent  who,  under  his  instructions,  wrote  the  deed,  and  also  of  one  of  the 
trustees  under  the  deed.  The  opinions  of  Lord  Ivory,  Ordinary,  and  the 
Court  in  this  case,  are  very  instructive.  The  Lord  Ordinary's  interlo- 
cutor was  not  adhered  to,  but  the  principles  regulating  the  question  of 
delivery  in  cases  like  those  we  are  considering,  as  laid  down  by  him, 
were  approved  on  all  hands.    They  were  thus  stated :  *  Had  that  bond 

*  lain  in  the  hands  of  Mr.  Pirie,  it  is  thought  there  could  be  no  doubt 

*  — as  regards  any  completed  right  in  the  grantees — that  it  must  have 
'  been  held  as  not  delivered,  and,  of  course,  still  within  the  power  of  Mr. 
'  Pine  to  recal,  cancel,  or  dispose  of  at  pleasure.'  In  such  circumstances^ 
you  will  observe.  Collie's  case  would  have  been  exactly  parallel  to  Hill's 
and  Balvaird's.  Eefening  to  Spence's  case.  Lord  Ivory  says,  *  The  veiy 
'  difficulty  that  arose,  as  to  the  effect  of  communication  to  the  grantees, 
'  establishes  that  nothing  short  of  this  would  have  excluded  the  power 
'  of  revocation.  On  the  other  hand,  had  the  deed  been,  by  Mr.  Pirie's 
'  directions,  delivered  absolutely  and  unconditionally  into  the  hands 
'  of  Mr.  Collie '  (one  of  the  trustees),  '  to  be  held  by  him  exclusively 
'  for  behoof  of  the  grantees  and  beneficiaries,  there  seems  as  little  room 
'  for  question  that  it  must,  under  such  circumstances,  have  had  to  be 
'  dealt  with  as  to  all  intents  a  delivered  evident,  and  as  beyond  his  power 
'  to  revoke.' 

There  can  be  no  doubt,  therefore,  that  deeds  in  the  circumstances  of 
Hill's  and  Balvaird's  are  the  property  of  the  real  party,  so  long  as  they 
are  held  by  or  for  him,  not  delivered  to  the  nominal  grantee,  or  whilst 
nothing  equivalent  to  such  delivery  shall  take  place.  But  it  must  be 
obvious  that  not  only  is  there  some  risk  attending  the  framing  of  deeds 
in  that  form,  because  a  very  slight  matter — a  mere  want  of  acuteness  and 
readiness — ^may  raise  a  question  of  constructive  delivery,  or  even,  as  in 
Spence's  case,  transfer  the  property  contrary  to  the  party's  intention ; 
but,  should  the  party  become  desirous  of  altering  his  purpose,  he  must 
go  back  to  the  grantor  of  the  deed,  and  get  a  new  deed,  or  go  through 
some  judicial  process  for  declaring  his  own  right,  and  enabling  him  to 
exercise  it  in  the  way  of  selling,  or  assigning,  or  otherwise.  He  has 
placed  the  property  apparently  out  of  his  own  power.  Moreover, 
though  his  right  may  be  absolute  and  complete,  no  one  can  safely 
deal  with  him  de  piano  as  if  it  were  so.  And  therefore,  as  already 
suggested,  when  parties  wish  to  retain  the  full  right  of  property  and 
power  of  disposal,  their  advisers  should  oppose  such  forms  of  com- 
pleting transactions,  and,  if  possible,  get  the  deeds  taken  to  the 
parties  themselves,  and  make  those  whom  they  intend  to  favour  heirs- 
substitute  only. 

Wherb  The  rule  that  writs  must  be  delivered  to  the  grantee  during  the 

granter^s  lifetime  suffers  exception  in  several  cases. 

(1.)  Deeds  in  which  the  grantor  has  an  interest,  as,  for  example,  a 
reserved  liferent,  are  good  without  delivery  to  the  others  interested ;  for 
in  the  general  case,  it  is  presumed  that  the  granter  holds  such  deeds  in 
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his  own  custody,  not  because  his  intention  concerning  them  is  incom- 
plete, but  on  account  of  his  own  interest^ 

(2.)  Writings  properly  mortis  causd  or  testamentary  do  not  require 
to  be  delivered,  because  these  are  not  intended  to  have  effect  before 
fte  maker^s  death.    Such  deeds  usually  contain  express  power  of  re- 
Tocation ;  but,  whether  they  do  so  or  not,  they  are,  when  really  mortis 
cautd  or  testamentary,  valid  on  the  granter's  death,  without  previous 
delivery.*     Neither  is  delivery  necessary  to  validate  a  deed  of  revo- 
cation of  a  prior  gratuitous  deed  granted  subject  to  a  reserved  power 
to  alter  or  revoke  etiam  in  articulo  mortis.^     On  the  death  of  the 
gnnter,  writings  of  a  testamentary  nature  become  effectual,  so  far  as 
not  altered  by  him ;   and  the  Court  will  order  them  to  be  delivered 
to  the  grantee ;  ^  or,  if  several  parties  are  interested,  to  be  placed  on 
leoori* 

(3.)  Deeds  bearing  a  clause  dispensing  with  delivery  appear  also  to 
be  valid  without  delivery.  Stair  states  this  doctrine  broadly  as  above.^ 
Enkme  lays  down  the  same  doctrine,  adding,  '  These  are  of  the  nature 
'  oi  revocable  deeds :  for  the  granter,  by  continuing  them  in  his  own 
'  keeping,  continues  a  power  with  himself  to  cancel  them ;  but  if  he  do 
'not  exercise  that  power,  they  become  effectual  upon  his  death.'  Mr. 
Dickaon^  says  that  deeds  with  the  clause  in  question  are  effectual  though 
undelivered, '  because  they  sufficiently  mark  the  intention  of  the  granter. 
'Ihey  are  of  the  nature  of  m^ortis  causd  deeds  retained  for  the  purpose 
'of  cancellation  if  the  granter  chooses,  but  meant  to  be  effectual  if  not 
'  levoked  during  his  life.'  Such  deeds,  while  undelivered,  are  not  entitled 
to  receive  effect  in  competition  with  deeds  which  have  been  delivered.^ 
^KBctically,  I  apprehend  this  exception  is  hardly  an  extension  of  the 
CEoeption  already  noticed  applicable  to  writings  properly  testamentary 
^mortis  causd. 

(4.)  Bonds  or  other  deeds  by  parents  to  their  children  are  valid 
d^mg^  not  delivered  to  the  children  during  the  granter's  lifetima  So 
fe  as  regards  bonds  by  fathers  to  infant  children,  this  can  hardly  be 
ttOed  an  exception  from  the  general  rule,  because  a  father  is  the  natural 
Modier  of  such  children's  writings.  But  the  same  holds  with  respect 
to  a  bond  by  a  mother  to  her  daughters  ;^  and  by  a  father  to  a  son  who 
iad  been  forisfamiliated;^®  and  to  a  natural  child.^^  On  the  same  prin- 
ci{de,  postnuptial  settlements  by  husbands  in  favour  of  their  wives  are 
oUigatoiy  without  delivery  to  the  wives,  the  husband  himself  being  the 

ifidLine,  uL  2.  44.  •  Stair,  i.  7.  14.  (5). 

*  Wa^Mffi    md   Lauder  v.  Sliorswood,  ^  Dickson  on  Evidence,  i.  4S4. 

IMJuM  166S,  If.  16,997;  and  Stark  V.  *  Anonymous    case,    March    16S3,  M. 


nth  Dec  1679,  M.  17,002.  17,003  ;  Stair,  i.  7.  14.  (8). 

<  M%id«  V.  ^ton,  6th  Jan.  1680,  M.  *  Hamilton  v.  His  Sisters,  29th  June 

17,002.  1624,  M.  4098. 

*Hadd«k*fl  ease;   and  Eleis  v.  Englis-  ^®  Monro  v.  Monro,  16th  Dec.  1712,  M. 


23d  July  1669,  M.  16,999.  6052. 

<  LoaD  «.  Logan,  27th  Feh.  1823, 2  Sh.         "  Aikenhead,  25th  February  1663,  M. 

16.994. 
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legal  custodier  of  his  wife's  writings.^     A  difiGlcult  question  connected 
with  this  point  occurred  in  the  case  of  Biddel;'  where  a  husband 
granted  a  deed  of  provision  for  6000  merks  to  his  wife  in  case  of  her 
survivance,  conveying  the  remainder  of  his  estate  to  her  in  liferent, 
and  their  children,  of  whom  there  were  several  in  existence,  in  fee ;  the 
deed  also  provided  10,000  merks  to  his  children,  in  case  of  his  wife 
predeceasing  him,  payable  at  the  marriage  or  majority  of  the  childien, 
with  interest  from  the  term  of  payment.     The  deed  was  put  by  the 
husband  into  his  wife's  hands  apparently  as  soon  as  it  was  executed, 
and  she,  shortly  before  her  death,  which  happened  whilst  her  husband 
was  still  living,  gave  the  deed  to  a  friend,  by  whom  it  was  placed  on 
record.    All  the  children  died  but  one,  who  was  married,  and  the  10,000 
merks  were  found  due  to  the  husband  of  this  one  child.    The  question 
turned  on  the  effect  of  the  delivery  to  the  wife,  which  was  held  to  be 
for  all  concerned.  Lord  Kilkerran  expressing  much  doubt. 

(5.)  Deeds  which  the  granter  lies  under  an  antecedent  uncondi- 
tional obligation  to  execute  are  valid  without  delivery;  for,  in  such 
circumstances,  the  grantee,  as  he  had  a  right  to  demand  the  execution, 
is  also  entitled  to  compel  the  delivery  of  the  deed  when  executed.   It 
is  not,  properly  speaking,  in  the  granter's  power,  though  in  his  hands. 
This  principle  was  sanctioned  in  the  case  of  Cormack ;'  where  a  bond 
and  disposition  in  security,  which  a  party  was  unconditionally  bound 
to  grant,  and  did  grant,  but  kept  in  his  hands  till  his  bankruptcy,  was 
thereupon  used  as  a  warrant  of  infeftment,  and  was  held  valid^  not- 
withstanding it  had  not  been  out  of  the  granter's  hands  till  after  his 
bankruptcy.      The  granter,  however,  was  factor  and  agent  for  the 
grantees,  and  in  that  capacity  the  natural  custodier  of  the  bond.     Theie 
were  thus  several  grounds  on  which  to  hold  that  this  deed  was  not  to 
be  dealt  with  as  having  been  in  the  granter^s  hands  undelivered  at  the 
time  of  his  bankruptcy. 

(6.)  Mutual  obligations  or  contracts,  subscribed  by  two  or  more 
parties  for  their  interests,  and  representing  transactions  completed  on 
both  sides,  require  no  act  of  delivery.^  Such  deeds  are  common  rights 
to  the  several  contractors,  and  in  fact  are  delivered  deeds.^  On  this 
principle,  it  was  at  one  time  held  that  a  decree-arbitral,  subscribed  by 
the  arbiters,  but  not  delivered  to  the  parties,  had  full  force ;  the  Court 
regarding  the  arbiter  or  his  clerk  as  depositaries  in  keeping  it  for  behoof 
of  the  parties-submitters.  But  the  law  on  that  point  has  been  altered, 
and  it  is  now  settled  that  decrees-arbitral,  until  delivered  to  the  parties, 
or  placed,  with  a  view  to  such  delivery,  so  as  to  be  out  of  the  power 

^  Lindoris  v,  Stewart,  18th  Feb.  1715,  ^  Cormack  v,  Anderson,  8th  July  1829, 

M.  6126.  7  Sh.  868. 

^Kuldel  V.   IngliB,  3d  Jan.   1750,  M.  « Crawfuid    v.   VaUence's    heira,   29th 

1 1,577.  June  1625,  M.  12,304. 


^  This  applies  to  mutual  deeds  executed  in  duplicate. — Robertson's  Trustees  «. 
Lindsay,  20th  Dec  1873,  1  R.  323. 
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of  the  arbiteis,  or  put  on  record,  express  merely  the  arbiters'  intentions 
for  the  time,  and  settle  nothing.  The  true  question  is,  whether  the 
arbiters  have  irrevocably  issued  their  judgment  in  the  cause.^  Lord 
Braxfield,  in  Bobertson's  case,  said,  '  an  arbiter  does  nothing  effectual 

*  imtil  he  either  delivers  or  registrates  his  decree.*  *  Lord  Lyndhurst 
speaks  of  the  undelivered  decree-arbitral  in  Macnair's  case  as  only 
'intended  to  be  a  decree-eurbitral  when  completed  by  delivery,  or  by 

*  being  entered  on  record.' 

The  delivery  of  an  interim  decree-arbitral  to  the  clerk,  during  the 
sabeistence  of  the  submission,  and  whilst  the  arbiter's  powers,  including 
fteir  power  to  recall  the  decree,  were  in  full  force,  was  held  in  Eobert- 
aon's  case  not  equivalent  to  delivery  to  the  parties.  But  in  a  later  case,^ 
Lnrd  Cowan,  Ordinary,  in  discussing  a  question  (which  did  not  come 
before  the  Inner  House)  relative  to  the  delivery  of  a  decree- arbitral, 
draws  a  distinction  between  simply  placing  the  decree  in  the  hands  of 
&€  clerk  during  the  subsistence  of  the  submission,  and  when  it  remains 
in  the  arbiter^s  power,  and  leaving  it  with  the  clerk  till  after  the 
SQbmission  and  the  arbiter's  powers  have  expired.  His  Lordship,  after 
Baying  that,  during  the  subsistence  of  the  submissiou,  the  arbiter  may 
lecal  any  decree  which  has  not  been  delivered  to  the  parties,  or  put 
Q&  record,  proceeds  thus :  '  The  question,  however,  assumes  quite  a 
'different  aspect  when,  at  the  termination  of  the  time  limited  for  the 
'endurance  of  the  eurbiter's  powers,  a  decree- arbitral,  duly  executed, 
'is found  in  the  hands  of  the  clerk  of  the  submission,  or  is  in  course  of 
'being  placed  in  his  hands.  In  that  state  of  matters  it  is  considered 
'  that  the  arbiter  has  no  longer  any  control  over  the  deed ;  that  the 
'deed  must  be  viewed  as  placed  in  the  custody  of  the  clerk,  for  behoof 
'of  the  parties  interested;  and  that  a  valid  decree-arbitral  has  been 
'pronounced,  although  actual  delivery  of  it  to  the  parties,  or  its 
'  registration,  may  not  take  place  till  after  the  expiry  of  the  time  limited 
for  the  endurance  of  the  submission.'  The  same  distinction  is 
notioed  by  Lord  Ivory  in  his  edition  of  Erskine/  and  the  principle 
tilted  by  their  Lordships  appears  to  have  received  effect  in  the  case  of 
Mtiuaker.^ 

In  connection  with  the  general  subject  of  the  delivery  of  deeds,  I  equivalents 
bave  now  to  notice  what  are  equivalents  to  delivery. 

(1.)  Diligence  for  payment  of  a  debt,  used  in  name  of  an  assignee  to 
the  debt,  imports  delivery  of  the  assignation  in  his  favour.  It  was  so 
found,  although  the  diligence  was  done  by  the  cedent's  orders,  and  the 
tSB^nation  and  the  other  vouchers  of  debt  were  all  retained  in  his 
irnds.*     As  a  general  rule,  the  same  effect  will  follow  the  passing 

*  Ivory's  Erskhie,  p.  638,  note  99. 
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1  Bobertoon  v.  Ramsay,  20th  Jan.  1783, 
X.  653. 

'  See  also  Macoair  v.  Gray,  31st  May 
2827.  5  Sh.  735 ;  affirmed,  8th  July  1831, 

WiL  and  Sh.  305. 

'  Eul  61  Hopetonn  v.  Seota  Mining  Co., 
6th  Match  1856,  18  D.  739. 


^  M*Quaker  v.  Phoenix  Insurance  Co., 
19th  March  1859,  21  D.  794. 

•  I>ick  V.  Oliphant,  2l8t  Jan.  1677,  M. 
6548. 
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and  recording  of  sasine  on  a  conveyance,  though  the  conveyance  is 
retained  in  the  granter's  hands.^  Now,  of  course,  registration,— as 
equivalent  to  infefbment, — or  registration  for  publication,  would  have 
the  same  effect  as  passing  and  recording  sasine.  The  question,  whether 
recording  a  deed  in  the  Begister  of  Sasines  would,  in  all  cases,  be 
equivalent  to  delivery,  was  raised  by  Lords  Deas  and  Ardmillan  in  the 
case  of  Burnet.^  Both  say  that  recording  is  not,  in  all  circumstanceSp 
such  equivalent. 

Intimation  of  an  assignation  would  also  be  held  equivalent  to  deliveiy 
thereof;^  and  when  a  party,  who  had  money  due  to  him,  obtained  a 
bond,  not  in  favour  of  himself,  but  of  one  who  was  his  creditor,  and  the 
bond  was  intended  as  a  payment  to  the  creditor  to  account  of  his  debt» 
such  bond  was  held  effectual,  though  not  delivei'ed  to  the  grantee,  but 
only  to  his  debtor ;  and  the  grantee  was  found  entitled  to  compel  de- 
livery to  him.* 

The  registration  of  a  deed  for  preservation  merely  is  different,  in 
point  of  le^  effect,  from  the  registration  last  referred  to.    In  the  case 
of  Leckie,^  a  disposition  was  granted  by  a  father  to  his  youngest  daughter, 
and  her  husband,  and  their  son,  under  reservation  of  the  granter's  life- 
rent, of  certain  heritable  subjects,  and  of  all  his  moveables  as  at  his 
death.    The  disposition  contained  a  clause  dispensing  with  the  deliveiy, 
but  it  was  registered  by  the  granter  for  preservation.     The  granter 
having  afterwards  executed  a  disposition  of  the  same  subjects,  heritable 
and  moveable,  in  favour  of  his  three  daughters  equally,  the  youngest 
daughter  brought  a  reduction  of  the  latter  deed,  on  the  ground  that 
the  former,  being  put  on  record,  was  thence  to  be  held  delivered  and 
irrevocable    The  Court  found  that,  in  so  far  as  regarded  the  moveables, 
the  conveyance  of  which  was  of  all  his  moveables  as  at  his  death,  the 
first  deed  could  operate  no  transference  till  the  granter's  death ;  to  which 
extent,  therefore,  they  held  it  as  revoked  by  the  later  deed.    But,  with 
regard  to  the  heritage,  they  found  that  the  registration  of  the  first  deed 
was  equivalent  to  delivery,  and  they,  therefore,  reduced  the  latter  deed, 
quoad  the  heritage.     This  case,  as  reported,  does  not  explain  the  prin- 
ciples on  which  the  deed  was  held  delivered  and  irrevocable  as  to  the 
heritable  estate  more  than  as  to  the  moveable;  but  the  case  shows 
registration  for  preservation  not  to  be,  per  se,  equivalent  to  delivery.    The 
same  will  appear  from  the  case  of  Downie,^  where  the  deed  had  been 
registered  for  preservation.    The  Court  held  it  delivered ;  but,  in  doing 
so,  they  proceeded  on  the  combined  effect  of  numerous  faots  and 
circumstances,  the  registration  being  only  one  of  these.     There  is,  I 
apprehend,  no  general  rule  as  to  the  effect  of  registration  for  preservation 

1  Brace  v,  Bruce,  2d  June   1675,   M.  *  Bain  v.  Macmillan,   27Ui  Feb.  1678, 

11,185.  M.  9128-9130. 

*  Burnet  v.  Moitow,  26th  March  1864,  ^  Leckie  v.  Leckie,  22d  Nov.  1776,  M. 

2  Macph.  929.  11,581,  and  App.  Presumption,  No.  1. 

s  M*Lurg  V.  Blackwood,  26th  Feb.  1680,  *  Downie  v,  M*KiUop,  5th  Dec.  1843,  6 

M.  845.  D.  180. 


I  the  gianter  of  a  voluatary  deed  cannot  be  boand  by  it  till  he  acceptancr. 
t  out  of  his  own  power,  by  delivery  or  its  equivalent,  Deither  can 
intee  be  bound  till  be  accept  of  it,  especially  if  it  expresses  burdens 
inditions  intended  to  affect  him.  The  baie  receiving  it  from 
uter  ought  not,  in  reasonable  construction,  to  infer  acceptance, 
itonl  presumption  is,  especially  if  there  are  burdens  and  quall- 
te,  that  when  it  is  placed  in  the  grantee's  hands  he  la  to  be  left 
a  (^portoaity  to  consider  whether  he  will  accept  or  repudiate' 
lA  of  acceptance,  if  disputed,  will  be  a  snbject  for  proof  jwoirfde/wre, 
any  other  {act  would  be.  It  will  be  sufficiently  proved  by  the 
)'b  acting  upon  the  deed — taking  the  benefit  of  its  provisions  in 
'our,  placing  it  upon  record,  or  otherwise  treating  it  as  his  deed, 
rever,  it  is  of  importance  to  prove  acceptance  in  any  case,  a 
r  written  dedaiation  of  acceptance  should  be  obtained  from  the 

a  reorat  case,  the  institute  in  an  entaO,  executed  by  testamentary 
s  in  pnrsuance  of  their  trust,  opposed  a  petition  for  recording  the 
at  the  instance  of  the  trustees,  as  he  had  not  accepted  the  convey- 
1  hia  favour  contained  in  the  entaO,  and  did  not  mean  to  accept 
I  benefit  under  ib  But  as  he  did  not  aver  that  any  positive  injury 
result  to  himself  &om  recording  the  deed,  and  there  were  other 
interested  in  it,  whether  he  accepted  or  not,  the  Court  held  that 
>nld  not  refuse  to  record.'  Of  course,  if  it  was  open  to  the  insti- 
)  acc^t  the  conveyance  or  not — a  question  not  discussed  in  the 
case — and  if  he  did  not  accept,  tiie  deed  of  entail  could  not 
I  aa  a  conveyance  to  him. 

ifita  «.  CoiJiisDe,  Imo.  1686,  M.  *  Oilmonr'a    Tnutcei   v.   Oilmonr,   Sth 

ia^  iiL  3.  4fi. 


TITLE  IV. 


INCAPACITATED   PERSONS. 


CHAPTER    I. 

We  have  now  considered  the  roles  of  law  applicable  to  the  anil 
cation  of  deeds,  and  have  likewise  seen  that  delivery  by  the  grante 
acceptance  by  the  grantee,  are  necessary  to  the  completion  of  dec 
general,  in  evidence  of  that  consent  and  completed  purpose  of  the  p 
on  which  deeds  must  proceed.  We  shall,  by  and  bye,  have  to  coi 
those  exceptional  cases  in  which  consent  is  expressed  or  proved  < 
wise  than  by  deeds  authenticated  according  to  the  legal  solemi 
and  also  those  cases  in  which  consent  not  being  truly  given,  i 
apparently  testified  in  accordance  with  all  the  legal  solemnities,  th< 
is  open  to  be  set  aside  on  the  ground  of  essential  error,  fraud,  oi 
and  fear.  What  is  required,  you  will  observe,  is  consent ;  and  th 
whilst,  on  the  one  hand,  not  restricting  parties  to  any  exclusive 
or  form  of  giving  the  necessary  evidence  of  real  consent,  on  the 
hand,  will  not  be  satisfied  with  apparent  evidence,  however  for 
there  is  no  real  consent.  But,  before  proceeding  to  these  points, 
be  convenient  here  to  consider  the  case  of  those  parties  who, 
natural  or  other  causes,  are  held  not  competent  to  form  that  deli 
and  free  judgment  which  the  law  requires  in  order  to  an  ef 
consent. 

iNOAPAcnr  I  will  notice,  ^r«^.  Incapacity  from  Imperfect  Aga^ 

fSctagI  Parties  are  said  to  be  under  age,  or  in  nonage,  until  they  ar 

majority — that  is,  have  completed  their  twenty-first  year — and  all 
that  age  are,  in  ordinary  language,  described  as  in  minority.  S 
speaking,  however,  the  period  up  to  twenty-one  years  of  age  is  c 
into  pupillarity,  extending  in  males  to  fourteen,  and  in  females  to 
years  of  age ;  and  minority,  from  these  respective  ages,  to  twen 

^  Enkine,  i.  7 ;  Menzies'  Lectures,  p.       Personal    Relations,   vol.    ii.    p. 
29,  el  aeq. ;  Fraser  on  the  Domestic  and       setj. 
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both  as  regards  males  and  females.^     During  pupillarity,  the  persons,  as  iMFKRraor  aax. 

well  as  the  affairs  of  children,  are  nnder  the  charge  and  management  of 

tatois.    Parties  in  minority  are  masters  of  their  own  persons,  but,  as  to 

their  affairs,  require  the  consent  of  their  curators,  if  they  have  such ;  and 

it  may  here  be  well  to  state  that  the  father,  if  subject  to  no  incapacity, 

is  (X  lege,  and  without  any  appointment,  the  tutor  and  curator,  or,  as  he 

is  generally  called,  administrator-in-law,  to  his  children,  so  long  as  they 

are  under  age.^    Failing  him  by  death,  the  offices  fall  to  any  persons 

whom  he  may  have  appointed  to  fill  them,  and  who  may  accept  ;h  failing 

SQch  appointment  by  him,  or  the  persons  whom  he  has  named,  the 

nearest  male  relation  by  the  father's  side,  of  the  age  of  twenty-five  years 

complete,  can  be  served  before  a  jury  upon  a  brieve  issued  from  the 

Chancery,  as  tutor-at-law ;   at  all  events  if  he  is  resident  within  the 

jurisdiction  of  the  Court  of  Session.     Failing  such  party,  the  Court  of 

Session,  as  in  place  of  the  Exchequer  Court,  will  issue  an  appointment  to 

a  tator-dative ;  or  the  Court  of  Session  will  appoint  a  factor  loco  ttUoris  ; 

or,  if  only  the  interest  in  a  particular  process  depending  before  the  Court 

is  concerned,  a  tutor  cul  litems  for  pupils.    The  minor,  on  the  other  hand, 

ein  choose  curators  for  himself;    or,  in  immediate  coimection  with 

judicial  proceedings,  and  especially  if  his  father  has  an  opposite  interest 

in  sach  proceedings,  the  Court  wOl  appoint  a  curator  ad  litem  to  him. 

The  Court  formerly  declined  to  name  curators  bonis  for  minors,  because 

minors  could  choose  for  themselves ;  but,  on  a  recent  application  for 

ndi  an  appointment,  and  after  appointing  a  curator  ad  litem  to  inquire 

and  report,  die  Court  appointed  the  same  party  to  be  curator  bonis  for 

minors,  and  fietctor  loco  ttUoris  for  pupUs,  all  members  of  the  same  family, 

and  having  apparently  similar  interests  in  a  common  subject'    Similar 

qypointments  have  since  been  made.    The  Court  will  not  name  more 

than  one  person  to  be  &ctor  loco  tutoris^  and  they  will  not  appoint  a 

female  to  that  offica^ 

It  has  been  held  no  objection  to  a  person  being  tutor- at-law  that  he 
does  not  reside  in  Scotland.^  That  office  is  assumed  as  matter  of  legal 
i^ht,  and  constituted  by  service  before  a  jury,  not  by  appointment  of  the 
Court  But  where  the  tutor-at-law  was  not  only  domiciled  in  England, 
but  was  partner  of  a  company  indebted  to  the  pupils,  the  Court  reduced 
liis  service^  The  Court  were  not  unanimous  in  holding  it  an  imperative 
nle  that  absence  from  this  country  constituted  an  ipso  facto  disqualifi- 

*  Cnig,  iL  20.  17.  ^  BeU  v.  Henderson,  lOth  March  1784, 
*DftTiea,  2  lit  Jan.  1857,  19  D.  286.  M.  16,374;  Bob  v.  Rob,  22d  Dec.  1814, 
)  Brown,  lat  Feb.  1815,  F.  C.                      F.  C. 

*  Hem  «.  Dancanron,  6th  March  1845,  ^  Hadden  v.  Barr,  27th  Feb.  1822, 1  Sh. 
aiid  F^awr,  nma  date,  17  Jurist,  291.            357. 


*Tha  faiher^fl  poTerty  alone  is  not  a  sufficient  ground  for  depriving  him  of  the 
■dminislntioii  of  his  children's  property.— Wardrop,  6th  Feb.  1869,  7  Macph.  532. 

b  Tlie  father  alone  can  appoint  persons  to  the  office  of  tutor  to  his  children,  and  he 
BWBot  delegate  the  aeleotion  to  a  third  party.— Walker  «.  Stronach,  21st  Nov.  1874, 
2B.  120. 
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[MPERFECT  AOB.  catloiL  111  general,  the  Court  will  not  appoint  as  tutor-dative  the  party 
who  can  serve  as  tutor-at-law,  though  in  special  circumstances,  they 
will  do  so.^  In  another  case,  the  Court  of  Exchequer  appointed  an 
Euglishman  to  be  tutor-dative  to  a  Scotch  pupil,  and,  on  this  circum- 
stance coming  before  the  Court  of  Session,  the  Lord  Justice-Clerk  Hope 
observed,  that  no  tutory  should  be  conferred  upon  a  person  whose 
domicile  does  not  make  him  amenable  to  the  jurisdiction  of  the  Court 
of  Session.'  But  more  recently,  the  Court,  considering  the  frequency 
of  connections  by  marriage  arising  between  parties  having  English  and 
Scotch  domiciles,  and  the  consequent  importance  of  allowing  minors  in 
Scotland  to  choose  curators  domiciled  in  England,  approved  of  the  nomi- 
nation by  a  Scotch  minor  of  his  uncle,  by  the  mother's  side,  as  his  curator, 
though  the  uncle  was  domiciled  in  England,  on  condition  that  the  curator 
should  bind  himself  to  be  subject  to  the  jurisdiction  of  the  Courts  of 
Scotland  in  matters  connected  with  his  office.^  ^ 

The  father,  and  tutors  and  curators  named  by  him,  are  not  required 
to  find  caution  for  their  intromissions  Neither  do  tutors  or  curators  ad 
litem  find  caution,  because  they  have  merely  to  act  in  judicial  proceed- 
ings, and  can  have  no  intromissions.  All  other  tutors  and  curators, 
and  factors  loco  ttitoris,  must  give  caution  before  they  can  enter  on  the 
administration  of  their  offices ;  but  the  Court  will  now  accept  the  bond 
of  a  Guarantee  Association,  imlimited  as.  to  liability,  for  the  tutor  or 
factor,  in  place  of  an  ordinary  bond  by  an  individual  cautioner.^  In 
Burnett's  case,  the  association  was  formed  with  unlimited  liability  on  the 
part  of  its  members  or  partners,  for  fulfilment  of  all  its  obligations.  It 
would  appear  that  a  bond  by  a  company  formed  with  limited  liability 
would  not  be  accepted.* 

As  a  general  rule,  no  one  has  full  power  of  acting  for  himself  before 
he  reaches  majority ;  but  there  is  an  essential  distinction  between  the 
legal  position  of  persons  in  pupillarity  and  those  in  minority.  Pupils 
cannot,  under  any  circumstances,  validly  contract,  or  grant  a  deed,  because 
they  are  regarded  as  absolutely  incapable  of  giving  that  deliberate  con- 
sent which  is  essential  to  a  contract  or  deed.^  This  is  a  rule  to  which 
there  is  no  exceptioa  Such  deeds  as  are  required  on  behalf  of  pupils 
can  be  granted  only  by  their  tutors,  or  by  factors  loco  tiUoris  where  there 
are  no  tutors.  Minors,  on  the  other  hand,  though  they  are  rightly  con- 
sidered as  wanting  that  maturity  of  judgment  which  is  necessary  for 
their  protection  in  the  transaction  of  business,  are  not,  by  the  law  of 

1  Reid,  2d  Mmrch  1860,  22  D.  932.  «  Burnett,  Sth  July  1859,  21  D.  1197. 

'  Earl    Craven  v.   Elibank's    Tmstees,  >  «._    .^.v  r^       ioao  o  ^j-  ^  i.  aak 

26th  June  1863,  16  D.  78 1.            ^^  *'°'  '^  ^**-  '  ^^'  ^  ^^^  ^*- 

'Lord  Macdonald  v.  Macdonald,  11th  ^  Erskine,   i  7.   1 ;   Bruce  v,   , 

June  1864,  2  Macph.  1194.  24th  Jan.  1577,  M.  8979. 


^  In  the  case  of  Fergusson  v.  Dormer,  25th  Jan.  1870,  S  Macph.  426,  the  Court 
refused  to  sanction  the  nomination  by  a  minor  of  a  domiciled  Englishman  as  curator,  on 
the  ground  that  no  such  case  of  necessity  for  choosing  a  person  beyond  the  jurisdiction 
of  the  Court  had  been  made  out  as  in  Lord  Macdonald*s  case. 
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Scotland,  held  incapable  of  deliberating.  On  the  contrary,  although 
piacticallj  their  powers  are  limited,  their  acts  and  deeds  are  not  null  if 
thej  have  no  curators ;  and  even  if  they  have  curators,  in  which  case, 
generally  speaking,  the  consent  of  the  curators  is  necessary  in  order  to  vali- 
date the  minors'  deeds,  yet,  in  the  granting  of  deeds  the  minors  are  the 
principal  parties,  and  their  curators  are  merely  consenters  along  with  them. 

The  powers  of  tutors  arise  partly  by  Statute,  but  chiefly  at  common  powers  gt 
law;  aided,  in  cases  of  emergency  or  necessity,  by  the  exercise  of  the  '^^'^"• 
ftoitb  offidwm  of  the  Court  of  Session,  in  conferring  extraordinary  powers 
on  thenL  The  common  law  powers  vary,  in  some  respects,  according  as 
the  tator  is  the  pupil's  £Either,  or  is  named  by  the  father,  or  appointed  by 
law,  or  by  the  Court  The  powers  of  the  father,  or  of  his  nominees,  are 
the  laigc»t.  It  may  be  laid  down,  generally,  that  the  father,  and  all 
totors,  curators  "bonis,  and  factors  loco  tutoris,  holding  appointments  con- 
oerved  in  the  usual  terms,  can  perform  acts  of  ordinary  and  necessary 
administration,  having  for  their  object  the  preservation  and  management 
of  tiieir  ward's  estate,  and  the  fulfilment  of  obligations  due  and  incum- 
hent  on  him  by  law. 

Totors-testamentaiy  can  make  up  titles  in  the  person  of  their  ward  to 
his  estate,  simply  in  virtue  of  their  office,'  and  the  Court  will,  under  ordi- 
naiy  circumstances,  grant  such  power  to  any  tutor  or  factor  loco  tiUoris,^ 
thon^  it  is  by  no  means  clear  that  special  powers  are  required  by  such 
fiutos  or  tutors  for  the  above  purpose.  The  titles,  when  made  up,  ought 
to  be  conceived  in  favour  of  the  pupil,  not  of  the  factor  or  tutor.' 

An  tutors  have  further  full  power  to  levy  the  pupil's  rents  and  inter- 
ests, and  to  grant  receipts  therefor;  to  appoint  factors  and  stewards 
onder  them,  when  the  case  requires, — from  whom,  however,  they  ought 
to  leqnire  caution ;  to  remove  tenants  on  the  expiry  of  their  leases,  or 
whoi  removal  ought  to  be  insisted  on  as  an  act  of  ordinary  administra- 
tion ;  to  grant  new  leases,  which,  however,  if  granted  without  special 
power,  will  cease  with  the  expiry  of  the  tutors'  office ;  ^  to  enter  the  heirs 
nd  angular  successors  of  the  pupil's  vassals — the  granting  to  such  parties 
of  the  writs  required  for  renewal  of  the  last  investiture  being  a  legal 
oU%ition  incumbent  on  the  pupil,  though  special  power  to  do  so  is 
AeqiieDtly  asked  for  of  the  Court ;  ^  and  generally  the  tutors  can  grant 
iQch  deeds  as  the  pupil,  if  he  were  of  age,  might  be  compelled  by  law 
to  execute.     It  was  so  decided,  as  to  the  alienation  of  heritage  by 
SUffiting  a  feu-right  which  the  deceased  ancestor,  whom  the  pupil 
icpieieDted  as  his  heir,  had  become  bound  to  execute.^    When,  however, 

^Graham,  21sfc  Jan.  1S52,  14  D.  357.  *  A.   v.   Marquis  of   Hantly,   3d  Jan. 

'Baiid,  laOi  Jan.  1741,  M.    16,346  ;  1672,  M.  16,285. 
<^%ktaD,  13th  Feb.   1857,   19  D.   429; 

ttd  WaddeO,  19feli  Feb.  1851,  13  D.  739.  ^  Earl  of  Aberdeen,  tutor^lative  to  Mar- 

*  Kennedy  «.  Imiea,  6ih  June  1823,  2  quia  of  Abercom,  v.  Laird,   26th    Nov. 

SL  m ;  Beid,  23d  June  1830,  8  Sh.  960.  1 823,  2  Sh.  527. 


'  TIm  renewal  of  inTestttnre  was  abolished  by  37  and  38  Vict.  cap.  94,  as  will  be 
aplaiiied  at  a  later  stage  of  the  Coarse. 
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NoNAOE.  as  in  that  case,  the  deed  is  one  which  the  tutor  could  not  have  granted, 

except  in  fulfilment  of  an  obligation  arising  under  a  prior  deed,  and  is 
not  merely  ex  lege  incumbent  on  the  pupil,  the  conveyancer  ought  to 
preserve  evidence  of  the  obligation,  as  part  of  the  title.  Tutors  can  also 
accept  payment  of  debts,  the  term  of  payment  of  which  has  come,  and 
which  are  to  be  paid  in  fuU,  when  required  by  the  debtor,  and  thereupon 
grant  discharges  or  assignations,  because  the  pupil  might  be  compelled 
to  do  so,  and  the  deed  is  not  voluntary  but  necessary ;  ^  and  they  can, 
and  undoubtedly  ought  to  require,  and,  if  necessary,  sue  for  payment  of 
debts,  or  fulfilment  of  obligations,  on  behalf  of  their  pupils,  at  least  as 
promptly  as  they  would  do  on  their  own  account,  if  the  debts  and 
obligations  were  due  to  themselves. 

The  question  whether  a  father,  as  administrator-in-law  for  a  pupQ 
child,  could  receive  payment  and  grant  a  valid  discharge  of  a  debt  dud 
to  his  child,  was  recently  tried ;  and  there  being  no  averment  that  the 
father  was  insolvent,  or  in  doubtful  circumstances  or  failing  credit^  his 
right  was  considered  clear.^ 

Tutors,  and  others  acting  for  incapacitated  persons,  have  long  been 
in  use  to  make  application  to  the  Court,  in  the  exercise  of  its  nMU 
qfficium,  to  extend  and  enlarge  their  powers,  in  cases  of  emergency  or 
necessity ;  and  the  principles  on  which  the  Court  hold  themselves  entitled 
to  act,  and  on  which  they  are  disposed  to  grant  or  to  refuse  their  autho- 
rity, will  be  found  detailed  in  a  variety  of  cases.'  The  cases  referred  to, 
though  immediately  applicable  to  the  estates  of  lunatics,  contain  the 
general  rules  applicable  to  the  granting  of  special  powers  to  those  acting 
for  incapacitated  persons.  Somerville's  case  exhibits  the  unanimous 
opinion  of  the  whole  Court,  both  as  regards  the  Court's  powers,  and  the 
circumstances  in  which  they  ought  to  be  exercised.  These  principles 
have  been  acted  on  both  before  and  since  that  case  was  under  considera- 
tion. And  the  authority  of  the  Court,  in  respect  to  the  granting  of 
special  powers,  has  been  confirmed  and  enlarged  by  the  Pupils  Protection 
Act,^  which,  by  sect.  7,  authorises  the  Court  to  sanction  the  granting  of 
abatement  of  rent ;  to  renew  or  grant  a  lease  for  a  period  of  years ;  to 
authorise  draining,  the  erection  of  buildings  or  fences,  or  otherwise  im- 
proving the  estate  in  a  manner  not  coming  within  the  ordinary  course 
of  factorial  management ;  and  generally.  In  all  other  matters  in  which 
special  powers  were,  according  to  then  existing  practice,  in  use  to  be 
granted  by  the  Court 

For  borrowing  money  on  the  security  of  the  ward's  estate,  special 
power  is  clearly  necessary.  But  in  cases  of  practical  necessity  the  Court 
will  grant  power  to  tutors  and  to  factors  loco  tutoris  to  borrow  on  such 
security ;  in  particular  they  have  done  so  for  repairs  on  the  property, 

^  Graham  v.  Earl  of  March,  Slat  Jan.  '  See,  as  leading  cases,  Somenrine's  Fiac- 

1735,  M.  16,339.  tor,  6th  Feb.  1836, 14  Sh.  461 :  and  Maoo- 

2  Gattanach  v.  Birnie,  2d  July  1858,  20  nochie,  3d  Feb.  1857,  19  D.  366. 

D.  1206.  «  12  &  13  Vict  c.  51. 
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and  uecessary  payments  on  account  of  the  pupil/  and  in  order  to  clear 
off  debts  for  which  adjudications  were  about  to  be  led  ;*  and  tutors-testa- 
mentary were  authorised  to  burden  the  expected  succession  of  their  ward, 
who  was  in  a  state  of  destitution,  in  consideration  of  a  present  advance 
to  clear  off  debt^  and  an  annuity  required  for  maintenance  and  educa- 
tion during  pupillarity.' 

Tutors  can  sell  moveables  belonging  to  the  pupil,  but  they  cannot 
without  special  power  sell  the  pupil's  heritage ;  and,  as  a  general  rule,  the 
Court  will  not  authorise  such  sale,  except  on  the  ground  of  *  necessity/* 
In  Waddell's  case  the  Court  refused  power  to  a  tutor  to  grant  a  lease  of 
a  colliery  for  fourteen  years,  and  to  feu  ground  for  workmen's  houses.** 
Nor  would  their  granting  power,  even  to  testamentary  tutors,  to  sell  herit- 
age, except  in  a  case  of  necessity,  be  sufficient  to  support  the  sale  of  the 
pupil's  heritage.  In  Vere's  case,®  the  Court  had  interposed  its  authority 
to  die  sale  of  a  pupil's  heritage,  which  they  had  declared  unchallengeable 
on  the  head  of  minority  and  lesion,  or  any  other  ground  arising  from  the 
state  of  minority ;  but  on  the  pupil's  coming  of  age  the  sale  was  reduced 
at  his  instance,  the  reporter  stating  as  the  reason  that  the  sale  had  been 
'at  the  beet  only  an  object  of  apparent  advantage,  but  not  of  urgent 
'necessity,  to  the  pupil's  affairs.'  The  necessity  on  which  a  sale  can  be 
authorised  may,  however,  assume  various  forms,  and,  in  particular,  may 
ariae  from  the  nature  of  the  subject.  Thus  in  the  case  of  Plummer^  the 
Court  authorised  tutors,  though  their  pupil's  estate  was  free  of  debt,  to 
aeD  a  chemical  laboratory,  which  had  devolved  to  the  pupil,  and  could 
not  be  used  for  his  profit  The  ground  on  which  the  sale  was  authorised 
vaa  described  as  *  utility,'  but  Lord  Ivory®  says,  *  This  case  is,  perhaps, 
'not  inconsistent  with  the  others  above  quoted ;  for  although  there  was 
,  'there  no  necessity  for  the  sale,  arising  out  of  the  egestas  of  the  pupil,  the 
'nature  of  the  subject  was  such  that  its  value  would  otherwise  have  been 
'almost  entirely  lost'  The  same  principle  has  been  acted  on  in  other 
^     ciaes  of  later  date.* 

I  Tutors,  and  factors  loco  ttUoris,  have  been  in  use  to  make  application 
to  the  Court  for  special  powers  to  grant  leases,  and,  with  reference  there- 
^  ^  to  expend  money  in  farm  buildings  or  improvements,  more  than  with 
[  lefetence  to  any  other  acts  of  administration ;  it  being  of  great  importance 
I  h>  pupils  that  their  tenants  should  have  the  certainty  of  a  definite  term 
[  of  endurance  of  their  possessions.  Every  such  application  is  to  be 
[  Jidged  of  according  to  its  own  circumstances.  I  think  it  unnecessary  to 
)     irferyou  to  more  than  two  of  the  cases  in  which  such  power  was  asked  for. 

^Cnwford,  6ih  Jnly  1839,  1  D.  1S83.  See   in  particular  the    opinion  of    Lord 

*Wood    (WorcUworth^s    Factor),   13th  Curriehill. 

^^  1857, 19  D.  428.  «  Vere  v.  Dale,   29th    Feb.    1804,   M. 

'£vlof  Bnchan,  16th  Dec.  1837,  16  16,389. 

^-  238;  7th  March  1839,  1  D.  637.  ^  Plummer,  8th  March,  1757,  M.  16,358. 

*  FhUyion  V,  flnlayaon,  22  Dec.  1810,  ^  Ivory's  Erskine,  p.  173,  Note  209. 

^C.;Waddell,   19th  Feb.  1851,  13  D.  *  KirUand,  6th  June  1848,  10  D.  1232  ; 

739.  and  Muller  v.  Dixon,   11th  Feb.    1854, 

^Boyk,  19th  Fab.  1863,  15  D.  420.  16  D.  536. 
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In  the  one,  Morison^  (which  contains  a  list  of  authorities  or  precedents 
for  such  powers),  power  to  grant  nineteen  years'  leases  of  arable  fsnam 
was,  though  not  without  partial  hesitation,  given  to  tutors-nominate; 
but  in  the  other,  Eraser,'  the  Court,  by  a  majority,  and  though  unanimoos 
as  to  their  competency,  refused  to  grant  to  a  tutor-at-law  power  to  enter  '■■ 
into  leases  to  endure  beyond  the  term  of  his  ofGice,  because  a  case  of 
necessity  had  not  been  made  out ;  and  apparently  firom  the  apprehenaioi  f 
that,  by  entertaining  such  applications,  they  might  become  too  laigelf  ^- 
the  administrators  of  lands  held  by  pupils.^  ^. 

The  offices  of  tutor  and  curator  are,  in  all  cases,  gratuitous.  Tafan  t 
or  curators  can  never  obtain  remuneration  for  time  or  services.  Tb0i 
utmost  they  are  entitled  to  is  to  be  reimbursed  of  their  outlay;  voA^ki 
where  a  party,  having  no  appointment^  assumes  the  management  of  tlisi 
estate  of  a  minor,  he  must  account  with  the  minor  as  a  curator  would  bet: 
required  to  do.  It  was  so  found  in  the  case  of  a  party  who  was  husbanli 
of  the  minor's  aunt,  and  who,  after  acting  for  a  time  without  appoint^  f 
ment,  ultimately  obtained  a  regular  appointment  as  curator.'  Curatcni 
bonis  and  factors  loco  ttUoris  are  entitled  to  remuneration,  unless  ihfl^.^ 
are  the  parties  who  might  be  served  tutors-at-law  to  the  minors;  in  . 
which  case  they  must  act  gratuitously.  All  such  tutors  and  curators  sit^ 
bound  to  denude  in  favour  of  the  ward,  simpliciter,  on  his  coming  of  agi^  \ 
of  such  property  belonging  to  him  as  may  be  vested  in  them.^  Anl| 
their  powers  expire  with  their  offica  The  discharge  of  a  debt^  granted  j 
to  the  debtor  in  name  of  the  tutors  of  the  creditor,  after  their  ofBceef  ^ 
tutory  had  expired,  was  found  null* 
MncoRs.  j^  ^  general  rule,  a  deed,  inter  vivos,  by  a  minor  having  curators,  is » 
valid,  when  granted  with  their  consent,  and  is  null  when  without  thdr 
consent ;  but  provisions  in  favour  of  wives  or  children,  by  marriage- 
contracts,  entered  into  by  minors  without  consent  of  their  curatois,  have 
repeatedly  been  sustained,  so  far  as  lesion  was  not  proved.* 

It  is  also  a  general  rule  that,  so  far  as  the  consideration  given  for 
deeds  by  minors  was  in  rem  versum  of  the  minors,  such  deeds  will  be 
sustained,  even  though  without  the  curator's  consent  And  there  aitt 
other  cases  in  which  the  objection,  founded  on  the  want  of  the  curatoi's 
consent,  is  not  altogether  fataL^  For  example,  a  minor  having  a  coiatcff 
niay>  by  himself  alone,  validly  enter  into  a  simple  contract  of  service  as 
a  workman.'    A  minor  conducting  business  may  be  bound  by  granting 

1  Moriflon  and  Haldane,  20th  Feb.  1857,  December  1826,  5  Sh.  136 ;  affirmed  24tk 

19  D.  493.  June  1829,  3  WiL  and  Sb.  481. 

*  Fraser,  9th  June  1857,  19  D.  801.  *  Davidson  v,  Hamilton,  4th  July  163i, 
SRutherglen  v.   Kennedy,    25th    Jan.  M.  8988;   Bruce,  23d  Dec.  1854,  17  D. 

1860,  32  Jurist,  202.  265. 

^  See  the  opinions  of  the  Court  at  ad- 

*  Kennedy,  previously  referred  to,  6th      vising  Bruce^s  case. 

June  1823,  2  Sh.  375.  ^  CampbeU  v.  Turner,  13th  Feb.  1827, 

^  Lockhart  V.  Mackenzie's  Trustees,  15tb      5  Sh.  335. 


a 


See  also  Bro\^  n's  Tutors,  16th  July  1867,  5  Macph.  1046. 
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ills  in  the  oidinaiy  course  of  his  trade,  though  without  consent  of  his 
oratOTS.^  But  speculating  in  the  shares  of  joint-stock  companies,  though 
0  a  laige  amount,  is  not  entitled  to  protection  as  a  business  transaction.' 
\nd  the  consent  of  the  curator  will  not  protect  an  obligation  undertaken 
for  behoof  of  the  curator  himself' 

But  though,  as  a  general  rule,  deeds  by  a  minor  who  has  no  curators 
are  l^ally  valid,  it  is  competent  for  the  granter,  after  attaining  majority, 
to  reduce  them  if  he  can  establish  lesion ;  that  is,  that  he  was  prejudiced 
by  granting  them ;  and,  practically,  minors  without  curators  can  compel 
so  one  to  transact  with  them,  on  the  footing  of  their  having  power  to 
grant  valid  deeds  or  obligations.  This  principle  was  established  in  an 
eady  case,  where  the  Ck>urt  refused  to  compel  a  debtor  to  pay  the  prin- 
cipal smn  of  his  debt,  on  a  simple  discharge  by  a  minor  having  no 
curator.^  In  practice  no  such  thing  is  known  as  payment  to  a  minor  on 
lach  a  discharge.  A  minor,  without  curators,  being  patron  of  a  vacant 
church,  is,  however,  entitled  to  present  a  minister  to  fill  the  vacancy.^ 
Whether,  if  he  has  curators,  he  can  present  without  their  consent, 
ippeaiB  to  be  a  disputed  point^ 

A  minor  having  curators  can,  without  their  consent,  make  a  testa- 
inent,  to  take  effect  after  his  death,  of  aU  the  moveable  estate  which 
he  hdds  subject  to  no  prohibition  to  alter  the  right  of  successioiL^  But 
vhere  a  party,  who  held  his  moveables  under  an  impUed  prohibition  to 
alter  before  majority  or  marriage,  died  in  minority  and  unmarried,  his 
testament  was  set  asida^  The  minor  caimot,  even  with  consent  of  his 
curators,  make  a  mortis  eausd  disposition  of  his  heritable  estate.'b 

In  the  case  of  minors,  the  rule  applicable  to  mutual  contracts  in 
general,  that  unless  both  parties  are  bound,  neither  is  so,  does  not  hold ; 
fcr,  although  contracts  entered  into  by  minors  having  curators,  without 
their  consent,  are  open  to  reduction,  on  behaK  of,  or  at  the  instance  of, 
the  minors,  there  is  no  reciprocal  right  of  reduction  at  the  instance  of 
fte  other  parties ;  and  the  contracts,  if  not  opened  up  by  the  minors, 
vin  be  obligatory  on  the  other  parties,  who  in  that  case  can  be  compelled 
to  perform  their  parta  Of  course,  if  the  minor  sets  aside  the  contract, 
:  the  other  party  will  be  free  of  his  obligations  under  it 

*  Campbell  v.  Baird,  24th  Jan.  1822,  1 
&266;  and  29th  Nov.  1826,  5  Sh.  64. 

'  DennistoaD  v.  Madie,  3l8t  Jan.  1850, 
12  D.  613w 

'KacMichael  v.  Barbonr,  17th  Deo. 
IMO,  3  D.  279;  Maonel  v.  Manuel,  15th 
J«iL  1853;  15  D.  284;  see  also  M*GIbbon 
9.  lf<GihboD,  5th    March   1852,    14  D. 


*  Kirkman  «.  Fym,  1st  Aug.  1782,  M. 
9977, 


^  Bankton,ii.8.100;  Connell  on  Parishes, 
p.  520. 

^  Stevenson  v.  Allans,  30th  Nov.  1860, 
M.  8949;  Graick  v.  Napier,  22d  June 
1739,  M.  16,342. 

'  WaddeU  v.  Waddell,  6th  Jan.  1739, 
M.  8965. 

*  Marquis  of  Clydesdale  v.  Dandonald, 
26th  Jan.  1726,  M.  1265,  k  8964 ;  Gunyng- 
hame  v.  Whiteford,  8th  March  1797,  M. 
8966. 


*  Chnrdi  Patronage  in  Sootland  was  abolished  by  37  and  38  Vict.  cap.  82. 

b  This  mle  applies  only  to  sabjects  which  are  heritable  9ud  naturd,  not  to  those 
■erdy  heritable  desfmoliofie,— Brand's.  Tmsteee  v.  Brand's  Trustees,  19th  Deo.  1874, 
e£.258L 
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Nonage. 


Judicial 
Proosbdinch. 


Deeds  by  curators  applicable  to  the  minor's  estate^  without  the 
concurrence  of  the  minors,  are  nulL  The  curator  is  not  the  party  to 
transact  with  such  estate.  His  position  is  only  to  give,  or  withhold,  his 
consent  to  deeds  by  the  minor.^ 

There  are  several  peculiarities,  in  connection  with  judicial  proceedings 
at  the  instance  of,  or  against,  pupUs  or  minors,  which  it  is  impoitaiit  to 
keep  in  view.  For  example,  actions  may  be  brought  into  Court  in  name 
of  a  pupil  having  no  tutors.  In  such  cases,  the  Court,  after  the  case 
comes  before  them,  will  appoint  a  tutor  ad  litem,  that  is,  a  party  to 
take  charge  of  the  interest  of  the  pupil  in  the  lawsuit  or  cause.  And 
diligence  may  be  validly  used  in  name  of  the  pupil  before  the  tatoir^s 
appointment'  The  same  rule  of  law  which  supports  the  action  wiU 
support  the  diligence  also.  Actions  brought  against  pupils  and  minors 
must  be  served  upon  them  as  defenders,  in  like  manner  as  if  they  were 
of  full  aga  It  is  also  necessary,  in  the  general  case,  to  bring  the  addoo 
against  their  tutors  and  curators,  if  they  any  have,  for  their  interest;  and 
to  cite  such  tutors  and  curators  edictally  at  the  market  cross  of  the  head 
burgh  of  the  shire  in  which  the  minor  resides.  If  they  have  no-  tuton 
or  curators,  it  is  essential  that  a  tutor  or  curator  ad  litem  be  appointed 
to  them  when  the  case  comes  into  Court  Disregard  of  this  rule  wiU 
authorise  reduction  of  the  proceedings.'  Becently  an  action  was  held 
incompetently  brought  against  a  pupil  whose  tutors  and  curators,  if  be 
any  had,  were  not  called,  and  it  was  held  that  the  objection  could  not 
be  remedied  by  the  appointment  of  a  tutor  ad  litem,  even  when 
appearance  was  made  for  the  pupiL^  An  effectual  decree  in  foiro 
cannot  be  pronounced  against  a  pupil,  unless  his  tutors  appear  and 
plead  in  the  character  of  tutors.^  And  a  decree  obtained  in  absence 
against  a  minor  who  had  no  curator,  and  to  whom  no  curator  ad  lUem 
had  been  appointed,  was  set  aside.^  But  when  a  petition  for  authoiily 
to  sell  lands,  under  the  Entail  Amendment  Act  of  1848,  was  served  (m 
a  pupil  heir,  and  on  all  his  tutors  personally,  it  was  held  not  necessary 
in  that  case  also  to  cite  his  tutors  edictally.^ 

As  to  the  importance  of  this  point  of  citation,  the  case  of  Wilkie*  is 
very  instructive.  Diligence  was  there  done  on  a  bill  granted  by  two 
parties  for  their  food  and  lodging ;  one  of  the  parties  was  under  twenty- 
one,  and  had  curators,  who  did  not  concur  in  the  bill ;  the  other  was  of 
full  aga  The  latter  paid  his  half  of  the  bill ;  the  minor  refused  to  pay. 
The  minor's  curators  were  overlooked  in  the  diligence  and  execution  used 
against  the  minor,  and  the  Court,  though  they  found  the  minor  liable  in 
payment  of  the  remaining  half  of  the  bill  for  his  food  and  lodging, 

*  Thomson's  Tmstees  v.  livingrtone^ 
14th  Nov.  1863,  2  Macph.  114. 

5  Craven  v.  £libaiik*s  Tnl8tee^  Mi 
March  1854,  16  D.  811. 

^  Bannstine,  14th  Dea  1814,  F.  C. 

7  Erskine,  6th  Feb.  1852,  14  D.  766. 

«  Wilkie  V.  Dunlop  and  Co.,  28th  Feb. 
1834,  12  Sh.  506. 


^  Mackintosh  v.  Fraser,  9th  Jan.  1675, 
M.  11,239;  Earl  of  Bute  v,  Campbell, 
Dec.  1725,  M.  16,338. 

3  Johnston  v,  Johnston,  16th  Jan.  1740i 
M.  16,346. 

'  Agnew  V,  Earl  of  Stair,  Slot  July 
1822,  1  Sh.  App.  333. 
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Bpended  the  charge  or  diligence  against  him,  in  respect  of  the  omission 
I  cite  the  curators. 

Parties  have  a  right  of  restitution,  against  deeds  granted  to  their 
rejudice,  during  their  pupillarity  or  minority,  extending  over  forty  years 
xHn  the  day  when  they  attain  majority,  in  cases  of  original  nullity ;  as, 
)r  example,  in  the  case  of  deeds  by  pupils,  or  by  minors  having  curators, 
rithout  their  consent ;  or  with  such  consent,  when  in  favour  of  the 
mator  himself.^  The  objection,  however,  that  a  tutor  cannot  be  auctor 
%  rmn  mam  cannot  be  pleaded  by  third  parties.^  Parties  have  the  like 
i^t  of  restitution  in  all  other  cases,  even  when,  having  curators,  they 
Old  their  curators  have  jointly  granted  the  deeds  sought  to  be  set  aside ; 
mS^  in  this  last  case,  only  until  the  expiry  of  four  years  after  majority,  (^uadrienmum 
aJIed  the  gueuiriennittm  utile;  that  is,  at  any  time  before  attaining ^'^^ 
iwenty-five  years  complete.  This  right  is  not  cut  off  by  a  slight  act  of 
Knnologation  or  approval  occurring  very  recently  after  majority  ;^  more 
iqpecially  when  there  is  firaud  involved.^  But  if  any  consideration  was 
;iTen  for  the  deed  sought  to  be  set  aside,  the  restitution  extends  only  so 
tr  as  such  consideration  has  not  been  in  rem  vermm  of  the  pupil  or 
ninoL^  The  decisions  suggest  the  importance  of  preserving  evidence 
i  the  beneficial  employment  of  money  advanced  on  account  of  minors. 

When  tutors  or  curators  testamentary  (who  are  not  subject  to  the 
fOYisions  of  the  PupUs  Protection  Act  of  1849)  desire  to  obtain  special 
wwers,  they  can  apply  to  the  Junior  Lord  Ordinary,  under  the  Court 
i  Session  Act,*  as  they  formerly  could  apply  to  the  Court  by  summary 
letition.  The  petition  will  be  remitted  to  a  competent  party  for  his 
cporti  and  further  disposed  of  as  provided  by  the  Act.^  When  special 
lower  is  wanted  by  a  factor  loco  tiUoris,  or  other  party,  subject  to  the 
novisions  of  the  Pupils  Protection  Act,  he  can  either  apply  to  the 
JOftA  Ordinary,  by  summary  petition,  when  the  matter  will  be  disposed 
f  as  in  the  case  of  the  petition  from  a  testamentary  tutor ;  or,  he  can 
odge  with  the  Accountant  of  the  Court  of  Session  (appointed  in  terms 
)f  sect  9  of  the  Pupils  Protection  Act)  a  statement  of  what  is  wanted, 
nth  the  particular  reasons  ccdling  for  the  Court's  interposition.  On 
Bus  the  Accountant  gives  his  opinion,  whidh  is  brought,  with  the  state- 
tait  or  application,  before  the  Lord  Ordinary,  and  further  disposed  of, 
tt  in  the  other  cases  above  specified.  Formerly,  the  Court  alone  could 
(ant  the  special  powers ;  but  that  rule  is  now  altered  by  the  Court  of 
Session  Act.  As  r^ards  obtaining  special  powers,  however,  tutors  or 
mators  testamentary  are  not  in  so  favourable  a  position  as  other  tutors. 
Ihey  find  no  caution ;  they  have  the   highest  powers  known  to  the 

^See  opinion  of  Lord  Butherford  in  *  Lei  per  v.  Cochrane,  9th  July  1822,  1 

Maa^l,  15  Jan.  1853,   15  D.  284   and  Sh.  652. 

SikMfcies  there  quoted.  ^  Anderson    v.    Anderson,    15th    Nov. 

'Downie  v.  Oampbell,  Slst  Jan.  1815,  1832,   11   Sh.   10;   Harkness  v,  Graham, 

I*,  a  20th  June  1833,  11  Sh.  760. 

'MeMl  a  Amot^  5th  July  1782,  M.  ^  20  k  21  Vict.  c.  56,  s.  4. 

9m.  7  Ss.  5,  6. 
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common  law  as  belonging  to  tutors ;  and  the  Court  have  indicated  that 
testamentary  tutors  ought  to  be  left  to  exercise  their  large  poweis  on 
their  own  responsibility,  except  in  matters  of  great  necessity.    Othor 
guardians  are,  in  most  instances,  officers  of  Court     They  all  find  caution 
before  entering  on  their  office ;  and  the  Court,  to  whose  orders  they  are 
at  all  times  amenable  in  a  summary  way,  are  less  jealous  of  intrusting 
extraordinary  powers  to  them  than  to  tutors  testamentary,  over  whom, 
when  they  get  their  powers,  the  Court  have  no  direct  controL    But,  even 
in  the  case  of  tutors  and  curators  not  testamentary,  the  Court  will  always 
require  a  strong  and  clear  case  before  granting  special  powers.     And, 
except  as  enlai^ed  by  the  Court,  or  by  Statute,  the  powers  of  tutors  and 
curators  are  often  found  inadequate  to  the  beneficial  management  of 
their  ward's  estate.     They  cannot  exceed  their  powers,  without  the  xuk 
of  question  and  claims  on  the  part  of  their  ward,  after  he  attaint 
majority ;  or,  in  case  of  his  death,  at  the  instance  of  the  heirs  socoeediiig 
to  his  estate.     The  latter  difficulty  may  be  met,  in  a  case  of  uigency, 
and  where  confidence  is  reposed  in  the  guardians,  by  an  agreement  t» 
ratify  their  general  management  on  the  part  of  the  nearest  relations^  as 
far  as  they  shall  be  interested.     But  the  power  of  objection  on  thd  pait 
of  the  ward  does  not  seem  excluded,  except  when  special  powers  aie 
given  by  the  Court  under  the  sanction  of  the  Pupils  Protection  Act^  whidi 
has  certainly  conferred  very  great  benefits  on  parties  imder  its  scope. 


CHAPTER    II. 

I  HAVE  next  to  direct  your  attention  to  the  incapacity  arising  from  unboundnsss 
msonndness  of  mind.  ®^  •*^- 

In  cases  of  insanity  or  idiocy,  the  party  may  be  cognosced  before 
the  Judge  Ordinary  of  the  place  of  his  residence,  and  a  jury  of  fifteen 
Ben,  sommoned  in  virtue  of  a  short  writ  (technically  csdled  a  brieve) 
iBoed  from  the  Chancery  in  the  Queen's  name,  directed  to  the  Judge 
(Miiiaiy,  desiring  him  to  convene  a  jury  for  making  the  necessary 
inquiries,  and  to  report  or  return  their  answer  or  verdict.^  Where  these 
poceedings  take  place,  the  party  and  his  afTairs  are  placed  under  the 
dnige  of  a  tutor  or  guardian.  But,  without  the  formal  process  of  cog- 
nosciiig,  the  affairs  of  a  person  incapacitated  through  insanity  or  idiocy 
may  be  put,  by  the  Court  of  Session,  summarily  under  guardianship,  on 
in  application  to  the  Court  in  the  form  of  petition,  accompanied  by 
medical  certificates  of  his  mental  incapacity.  In  circumstances  where  such 
proceedings  are  competent,  the  party  is  wholly  incapacitated  from  granting 
deeds  (except  on  re-convalescence,  or  during  lucid  intervals);  and,  subject 
to  that  exception,  all  deeds  on  his  behalf  require  to  be  granted  by  his 
tator  or  judicial  factor,  precisely  as  in  the  case  of  tutor  and  pupil. 

In  cases  of  cognoscing,  the  jury,  who  are  to  try  the  question  of  the 

party's  incapacity,  are  required,  by  the  Act  1476,  cap.  66,  to  ascertain 

and  fix  the  date  as  at  which  the  incapacity  commenced ;   the  Act 

declaring  of  no  avail  all  alienations  made  by  the  party  after  such  date, 

tt  well  as  those  made  after  serving  the  brieve, — that  is,  after  they  have 

tried,  and  returned  their  verdict  upon,  the  question  of  incapacity.    This 

▼erdict,  however,  to  which  the  party  cognosced  is  the  only  contradictor, 

only  raises  a  presumption  against  deeds  granted  subsequently  to  the 

date  80  fixed  by  the  jury.    Before  such  deeds  can  be  actually  set  aside, 

an  action  of  reduction  must  be  brought  against  the  parties  interested  under 

the  deeds,  in  order  to  give  them  an  opportunity  of  offering  any  competent 

ddence.    The  verdict  of  the  jury  merely  reverses  the  legal  presumption, 

niaking  it  against,  as  in  an  ordinary  case  it  would  be  in  favour  of,  the  deed.^ 

1  lYory's  Enkine,  p.  200,  Note  241 ;  Towart  v,  Sellars,  16th  May  1817, 5  Dow*8  App.  231. 

'  The  procedure  in  cognitions  is  now  regulated  by  31  and  32  Vict.  cap.  100,  8.  101, 
und  Act  of  Sedemnt  of  3d  Dec.  1868.  See  Larkin  v.  M^Grady,  8th  Dec.  1874,  2  R.  170. 
rhe  procedure  introduced  by  the  Act  does  not  render  application  for  the  appointment 
4  cnrator  b<mis  incompetent ;— Irving  v.  Swan,  7th  Nov.  1868,  7  Macph.  86. 
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VmovvDKDXD,  In  cases  of  summary  application  to  the  Court,  there  is  no  cogmtii 
before  a  jury.  Two  medical  men  are  required  to  certify,  on  sonl 
conscience,  that  the  party  is  unfit ;  but,  as  in  cognoscing  it  is  in< 
sable  that  the  party  shall  be  personally  before  the  jury,  so  in  the 
of  summary  application,  the  petition  for  appointment  of  a  coratei 
factor  has  to  be  served  on  the  party  personally,  in  presence  of  the 
or  his  Substitute.^  This  proceeding — ^that  is,  the  appointment  on 
mary  application — has  no  retrospective  effect  as  affecting  previous 
When,  however,  there  are  voidable  deeds,  previously  granted,  thefi 
be  set  aside  by  action  of  reduction,  equally  as  in  a  case  of  cognc 
But  it  is  not  necessary,  in  order  to  set  aside  a  deed,  to  prove  a1 
incapacity  in  the  granter  as  at  the  time  of  granting  the  deed, 
a  great  variety  of  circumstances  which,  of  themselves  or  in  comU] 
may  be  sufficient  in  certain  cases  to  infer  reduction  of  a  deed, 
want  of  capacity  may  be  general,  amounting  to  such  a  state  of 
ness  of  mind  as  to  disqualify  from  giving  a  clear  and  distinct 
whereupon  reduction  will  follow  of  course.*  Or  it  may  have 
only  to  a  particular  deed.  Thus,  the  Court  have  reduced  a 
deed  of  a  complicated  nature,  made  by  a  person  who  was 
thought  by  the  Judges  to  be  of  sufficient  disposing  mind  to  have 
a  simple  deed.'  In  Watson's  case,  the  maker  of  a  deed  which 
the  settlement  of  her  affairs,  and  which  excluded  power  of 
was  found  by  a  jury  on  a  first  trial  to  be  in  such  a  state  of  mind 
be  capable  of  disposing  of  her  estate  and  effects ;  but  the  Court 
inquiry  necessary  as  to  her  capacity  to  understand  and  make  the 
ticular  deed  under  reduction ;  and,  upon  a  second  trial,  the  jury  M 
that  she  was  not  in  such  a  state  of  mind  as  to  enable  her  to  judge  c^ 
rectly  with  regard  to  the  effect  of  that  particular  deed,  as  excluding  I 
power  of  revocation,  and  that  the  deed  was  not  her  free  and  volonti 
act.  The  deed  was  accordingly  reduced.  This  subject  is  adverted 
by  the  Lord  Justice-Clerk  Inglis,  in  the  case  of  Morrison.*  Moieo* 
where  there  is  evidence  of  facility  and  lesion,  it  is  not  always  neoeiil 
to  prove  moral  fraud,  or  that  any  specific  acts  of  circumvention  shaO' 
established.  Generally  speaking,  facility  and  lesion  are  attended  tri 
both  moral  fraud  and  circumvention.  But  it  is  enough  if,  in  the  wh 
circumstances  of  the  party  granting  the  deed,  there  was  used  peisntti 
which  he  was  not  in  a  condition  to  resist.**  On  the  other  hand,  if  1 
primary  and  essential  purpose  of  the  deed  be  well  understood  by  i 
granter,  and  in  conformity  with  his  known  will,  want  of  inteUigenoe 


1  Scott,  7th  Feb.  1855,  17  D.  362.  IStli  Nov.  1825,  4  Sh.  200 ;  aflBnned  J 

G283. 
F.  C. ;  see  also  Watson  v.  Noble^s  Trustees,       17  D.  15. 


9  j^u  •  i.-        n-vv    lOAU  -c  v    i^AA    xir       June  1827,  2  Wil.  and  Sh.  648. 

«  Ohnstie  V.  Gibb,   13th  Feb.  1,00,  M.  ,  ^^^^^^  ^   Maclean's  Truslee.,  5 

Feb.  1862,  24  D.  625. 
3  Gillespie  r.  GiUespie,  11th  Feb.  1817,  ^  Clunie  v.   Stirling,    Mth   Not.  1 


^  See  also  Munro  v.  Strain,  18th  June  1874,  1  R.  1039, 
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part  as  to  a  secondary  purpose  was  fooDd,  in  a  special  case,  not  to  unbouot)  irarD. 
horise  the  reduction  of  the  whole  deed.^  There,  a  testamentary  writing 
9  sustained,  by  which  a  party  in  very  advanced  age  (he  died  at  ninety- 
3),  who  had  had  repeated  attacks  of  palsy,  and  whose  memory  had 
x>me  a  good  deal  impaired,  conveyed  his  estate  to  his  grandson  by  a 
tural  daughter,  and  to  the  grandson's  heirs  and  assignees,  thus  creating 
mbstitution  in  favour  of  the  father  and  other  relatives  of  the  grand- 
0,  in  preference  to  the  relatives  of  the  testator  himself.  In  this  case, 
was  proved  that  the  party  did  not  clearly  understand  the  legal  efTect 
the  conveyance  to  his  grandson's  heirs  and  assignees ;  but  there  was 
t>of  that  it  was  his  enixa  voluntas  to  favour  the  grandson  personally ; 
id  the  Court  could  not  have  reduced  the  deed  without  frustittting  that 
tain  and  leading  object  It  appeared  also  that  the  deed  had  been 
sacuted  several  years  before  the  testator's  death,  before  the  shocks  of 
ibf,  and  before  the  impaired  memory  showed  itself.  But  the  case 
kowB  with  what  anxiety  one  ought  to  proceed  in  matters  connected 
rith  testamentary  writings ;  and  that  even  as  to  the  substitution  of 
eiis,  fiiiling  the  institute  (or  party  primarily  preferred),  it  ought  to  be 
lade  clear  that  the  testator  is  fully  aware  of  the  legal  efTect  of  the 
iocament  he  is  to  sign. 

Questions  on  which  a  party's  mental  incapacity  bears  are  very  deli- 
ite,  and  difficult  to  deal  with  in  professional  practice.  But  beyond  the 
^nenl  statements,  and  the  references  to  authorities  before  given,  it  seems 
Qt  of  place  for  me  to  enter  into  this  large  subject.  And  it  is  very  diffi- 
ah  to  suggest  any  rules  of  conduct  in  regard  to  cases  of  the  nature  we 
le  now  considering,  which  all  require  to  be  dealt  with  according  to  their 
pedal  circumstances.  The  cases,  however,  contain  some  instructive  pas- 
1^  and  authorise  one  or  two  suggestions,  which  I  think  it  right  to 
ni^  before  you. 

In  Glunie's  case,  the  Lord  Justice-Clerk  Hope,  when  delivering  judg- 
nenfty  refusing  a  new  trial,  gave  the  following  view  of  the  general  nature  of 
he  grounds  on  which  reduction  of  a  particular  deed  or  transaction,  inter 
mm,  may  be  sought  His  Lordship  says,  the  issue  sent  to  the  jury  *  is 
intended  to  embrace  any  case  in  which,  where  a  person  has  become  easily 
'  imposed  upon,  or  ready  to  yield  his  assent,  whether  bom  old  age  or  actual 
'  diaeaBe,  or  the  effects  of  the  same  upon  the  nerves,' '  another  person  leads 

*  him  on  into  a  highly  disadvantageous  bargain,  to  his  own  benefit,  or 

*  tiot  of  the  party  for  whom  he  is  acting,  and  who  adopts  the  same.    The 

*  ictaal  mode  or  particular  acts  of  circumvention  may  not  be  discoverable 

*  or  easily  proved.     But  the  result  may  demonstrate  that  the  party  was 

*  leaUy  circumvented  in  the  sense  of  the  issue,  when  he  was  led  into  the 
'  tnasaction  under  challenge ;  and  then,  the  nature  of  that  transaction, 
'  the  mode  in  which,  and  the  party  by  whom,  it  was  carried  through,  and 
'  the  object  apparent  on  the  feu^e  of  it,'  '  all  bear  on  the  jury  question, 
'whether  the  party  had  been  circumvented.     Under  this  issue,  you 

^  Seoti «.  JerdoD,  17ili  Nor.  1789,  M.  4964 ;  affirmed  23d  Feb.  1791,  3  Paton,  683. 
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UNsouHDMiiffD. '  cannot  separate,  as  distinct  and  really  distinguishable  matteiB,  the 
'  state  of  the  man's  mind  and  nerves  from  the  way  the  transaction  was 
'  managed.  This  is  peculiarly  the  case  in  extreme  old  age,  in  whidi, 
'  though  the  mind  may  be  entire,  firmness  to  resist  even  persuasion  maj  C 
'  be  wanting  to  such  a  degree  as  to  make  undue  influence  amount  to  all 
'  the  circumvention  which  in  that  case  is  required.' 

In  GUlespie's  case,  where  a  complicated  deed  of  settlement  was  unden 
reduction,  it  was  observed  on  the  Bench  as  objectionable  that  the  draft 
was  prepared,  extended,  and  signed  all  on  one  day ;  whereas  it  shoold 
have  been  left  with  the  party,  who  was  very  in&rm,  for  his  delibente 
perusal.  Any  undue  haste,  in  a  matter  so  solemn  as  the  settlement  of  a 
person's  worldly  affairs,  ought  to  be  anxiously  avoided,  and  the  utmoab 
care  should  be  taken  to  place  beyond  all  doubt  that  the  parties  have 
time  to  imderstand,  and  that  they  do  understand,  the  import  of  tbeiz 
deeds,  and  approve  of  the  deeds  before  they  subscribe.  Where  there  is 
doubt  on  the  point  of  capacity,  it  is  best  to  let  matters  stand,  9xA  do 
nothing ;  and  it  may  often  be  advisable  for  the  agent  to  take  the  medical 
attendant  along  with  him,  and  not  to  allow  th^  execution  of  the  deed 
imless  the  party's  capacity  is  duly  certified.  The  medical  man  should, 
where  it  can  be  so  arranged,  be  made  one  of  the  witnesses  to  the  party's 
signature  in  such  cases,  and  the  res  gestm  at  the  time  of  the  execution 
should  be  such  as  to  show  that  the  party  then  understands  the  purport 
of  the  deed  he  is  granting. 

Moreover,  in  all  cases  of  transactions  or  bargains  between  paities 
having  opposite  interests,  it  ought  to  be  considered  indispensable  that 
they  have  separate  agents.  In  Climie's  case,  where  the  transaction  set 
aside  had  been  conducted  by  an  agent  of  the  highest  respectability,  this 
rule  had  not  been  observed ;  on  which  Lord  Cockbum  remarks,  *  the 
'  party  had  lost  his  capacity  of  reasoning. . . .  Being  in  this  condition,  he 
'  is  going  to  enter  into  a  bilateral  contract,  and  he  does  enter  into  it,  and 
'  makes  a  ruinous  bargain, — ^for  the  lesion  is  not  to  be  disputed.  Wellt 
'  who  protects  him  in  making  this  bargain  ?  By  whose  intellect  is  the 
'  weakness  of  his  own  intellect  protected  ?  Why,  by  the  agent  of  the 
'  party  dealing  with  him,  and  by  him  alone.' 

The  rule,  that  in  such  cases  there  ought  to  be  separate  agents,  is  so 
absolute,  that  no  desire  of  the  parties  themselves  should  be  considered 
as  an  authority  to  act  for  both ;  for  their  safety,  as  well  as  on  account  of 
the  agents  themselves,  this  ought  to  be  avoided ;  and  each  party  should 
be  represented  by  a  separate  agent.  In  certain  circumstances,  indeed, 
it  may  be  necessary  for  one,  who  is  the  ordinary  adviser  of  both  of  the 
parties  about  to  enter  into  a  transaction,  to  decline  to  represent  either. 

The  guardians  or  judicial  factors  of  persons  incapacitated  by  un- 
soundness of  mind  are  in  all  cases  subject  to  the  provisions  of  the 
Pupils  Protection  Act ;  and  generally  their  powers  at  common  law,  and 
the  manner  of  obtaining  extension  thereof,  are  similar  to  those  of  tutois 
or  factors  acting  under  judicial  appointment.     The  cases  in  which 
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pecial  powers  are  applied  for  by  the  guardians  of  lunatics  are  very  UnsooNDifiND. 
»qxient  and  very  yarious  in  their  character.  I  will  not  attempt  any 
onmeration  or  classification  of  them,  as  they  bear  strong  resemblance 
3  those  occurring  in  connection  with  the  guardians  of  minors ;  and,  like 
hem,  are  all  dependent  on  their  own  particular  circumstances.  More- 
iver,  whilst  the  right  of  the  Court  to  grant  special  powers  appears  to 
tt  the  same  in  both  classes  of  cases,  their  unwillingness  to  exercise  that 
ig^t  is  not  less  strong  in  the  case  of  lunatics  than  in  that  of  pupil&^ 

The  only  other  cases  as  to  special  powers,  to  which  I  think  it 
neoessaiy  to  direct  your  attention,  are — 

(1.)  Mathieson,'  in  which  you  will  find  set  forth  the  procedure  to  be 
idopted,  where  it  is  necessary  to  realise  the  moveable  estate  in  England 
beknging  to  the  lunatic,  wil^  a  view  to  investment  of  the  proceeds  on 
heritable  property  in  Scotland. 

(2.)  Scott,'  where  a  curator  loms  was  held  entitled  to  convey  his 
wud's  estate,  although  the  feudal  title  was  completed  in  the  person  of 
the  ward ;  and 

(3.)  Morison,^  in  which,  a  judicial  factor  having  realised  the 
iimds  of  the  estate,  and  invested  part  thereof  in  loan  on  railway  de- 
hentnres,  the  C!ourt  refused  to  pass  his  accounts.  He  thereupon  realised 
the  objectionable  securities,  and  again  applied  to  have  his  accounts 
passed.  This  was  agreed  to,  but  he  was  found  not  entitled  to  charge 
the  expense  of  the  first  application  to  the  estate.  This  was  the  case  of 
the  judicial  factor  on  a  trust  estate ;  but  the  objection  to  railway 
Becarities  is  equally  applicable  to  all  judicial  factories. 

I  have  already  noticed  the  Pupils  Protection  Act,  so  far  as  specially 
bearing  on  the  question  of  the  powers  of  tutors  and  curators,  in  which 
respect  the  Act  bears  equally  on  the  powers  of  the  guardians  of  lunatics 
IS  of  minors ;  and  before  leaving  that  subject,  I  think  it  proper  to  refer 
diortly  to  some  other  Acts,  recently  passed,  which  affect  the  powers  and 
mmnnities  of  tutors  and  curators,  whether  to  minors  or  lunatica 

I  notice,  first,  the  entail  Amendment  Act,^  which,  by  sect  31,  autho- 
ases  the  Court  to  appoint  tutors  or  curators  ad  litem,  ot.  curators  bonis,  or 
Aher  guardians,  to  act  or  give  the  consent  required  to  disentails  or  other 
Kooeedings  on  behalf  of  pupils,  minors,  or  incapable  persons ;  and  the 
Hiiardians  so  appointed  are  declared  free  of  responsibility,  except  on  the 
inmnd  of  corruption.  Their  consent,  moreover,  is  declared  as  effectual 
t  if  granted  by  persons  of  full  age  and  legal  capacity.  This  clause, 
oa  will  observe,  does  not  reach  ordinary  tutors  or  curators,  only  those 
pedally  appointed  imder  the  Act;  and,  accordingly,  it  is  usual  and 
enaaaiy  to  obtain  tutors  or  curators  ad  litem  appointed  under  the  Act, 
mt  where  the  pupils  or  minors  already  have  ordinary  tutors  or 
mtors. 

>  8m  Ifaoonodhie,  PeHiioner,  alreidy  re-         >  Soofet,  2l8t  Feb.  1856,  18  D.  624. 
nd  to,  Id  Fab.  18ff7,  19  D.  866  «  Moriaon,  5th  Deo.  1856,  19  D.  182. 

•  MjUbiewm,  2MkJuDB  1857, 10  D.  917.         *  11  ft  12  Viot  cap.  36. 
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UvsouNDKiND.  Again,  the  Lands  Clauses  Consolidation  Act  for  Scotland  (1845)/  and 
various  other  Acts,  in  reference  to  railways  and  other  public  undertak- 
ings, passed  of  or  about  the  same  date,  authorise  tutors  and  curators  to  sell 
lands,  or  execute  extraordinary  acts,  and  to  enter  into  all  necessaiy  deeds 
for  that  purpose ;  the  purchase  money  or  compensation,  payable  in  respect 
thereof,  being  usually  appointed  to  be  deposited  in  bank,  subject  to  the 
orders  of  the  Court  of  Session.  In  this  way,  the  undertakings  autho- 
rised by  these  Acts  are  not  hindered,  and  the  rights  of  the  pupils  aie 
substantially  protected.  And  the  Drainage  and  Indosure  Act,*  with  its 
continuations  and  extensions,  and  the  Lands  Improvement  Companies 
Acts,^  have  special  clauses  authorising  the  tutors  and  curators  of  pupils 
and  minors,  and  incapacitated  persons,  to  obtain  the  benefits  intended 
by  these  Acts,  by  charging  their  wards'  estates  with  repayment  of  loans 
obtained  for  the  purposes  of  the  Acts. 

The  office  of  tutor,  or  of  curator  hmis,  or  factor  loco  tutaris,  to  a  lunatic^ 
falls  by  the  party's  convalescence  or  death.  In  case  of  convalesoence» 
the  tutor,  or  curator,  or  factor  should  denude  of  any  estate  vested  in 
himself  in  favour  of  the  party.  In  case  of  the  party's  death,  the  estate 
should  be  made  over  to  his  l^al  representatives,  or  disposed  of  as  they 
direct  A  sale  by  a  curator,  after  the  ward's  death,  of  subjects  contained 
in  a  bond  and  disposition  in  security  granted  to  the  curator,  was  found 
invalid.* 


CHAPTER  IIL 


Married  I  HAVE  now  to  consider  the  incapacity  to  grant  deeds  arising  to 

WOMEN.  women  by  their  marriage. 

Husband's  In  regard  to  the  wife's  estate,  the  husband  acquires  two  rights  by 

SZ5)  TO  l^is  marriage,  viz.:— (1.)  The  jus  mariti,  which  transfers  to  him  aU  her 
WIFE'S  ESTATE,  persoual  estate,  under  the  exceptions  to  be  noticed  when  we  are  consider- 
ing matrimonial  writs,  which  exceptions  now  extend  to  the  cases  pro- 
vided for  by  the  Conjugal  Eights  Amendment  Act  of  1861.*  This 
transference,  when  it  takes  place,  is  operated  ipso  jure;  though  we  shall 
find,  in  reference  to  bills  and  promissory-notes,  that  it  is  sometimes  con- 
venient to  have  a  transference  by  indorsation  in  ordinary  form  besides. 
(2.)  The  husband,  as  his  wife's  curator,  acquires  the  right  of  administra- 
tion of  her  whole  estate  not  transferred  to  him  by  the  jus  marUi. 

So  far  as  the  estate  is  transferred  to  the  husband  by  the  jus  tMrUi, 
the  wife's  power  is  excluded  of  course,  because  the  estate  is  no  longer 
hers.    At  common  law  an  exception  arises,  when  a  married  woman. 


*  8  &  9  Vict  cap.  19,  sect.  7. 

2  9  &  10  Vict.  cap.  101,  sect.  24. 

3  16  &  17  Vict  cap.  154,  and  19  &  20 
Vict.  cap.  70  (Local  Acts). 


«  Duff  V.  Gome,  23d  May  1849,  11  D. 
1054. 

>  24  &  25  Vict  cap.  86. 
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living  apart  firom  her  husband,  is  engaged  in  trade  on  her  own  account ;  Marbied 

and  by  the  Conjugal  Sights  Amendment  Act,  an  exception  arises  in  the  ^^**^' 

ease  of  a  married  woman  who  has  been  deserted  by  her  husband,  upon 

the  completion  of  the  proceedings  prescribed  by  the  Act ;  but  where  a 

married  woman,  not  engaged  in  trade,  indorsed  a  bill  payable  to  her 

without  her  husband's  consent,  and  the  indorsee  was  aware  that  the 

husband  was  ignorant  of  the  transaction,  it  was  found  in  a  question  with 

the  indorsee  that  the  indorsation  was  inept ;  as  also  a  charge  given  by 

the  indorsee  to  the  acceptor.^     The  wife  is  so  absolutely  under  the 

eoiatoiial  power  of  her  husband,  that,  when  his  jus  mariti  and  right  of 

administration  are  not  excluded,  she  cannot,  without  his  consent,  and 

e?en  as  to  her  own  estate,  heritable  or  moveable,  grant  any  deed  inter 

vm,  and  to  take  effect  during  her  life  ;^  and  it  is  very  doubtful  whether 

she  can  effectually  grant  an  ordinary  personal  obligation  stante  matri- 

fMMo,  though  only  to  come  into  operation  after  her  own  and  her 

husband's  death.'     It  is  said  to  have  been  foimd  in  an  old  case*  that 

an  obligation  of  that  nature  could  be  validly  granted ;  but  the  authority 

of  that  case,  which  is  very  briefly  reported,  is  doubted  by  Mr.  Fraser  ;*  and 

flie  decision,  as  reported,  was  not  held  as  a  precedent  in  Millei^s  case. 

The  curatorial  power  of  the  husbcmd  draws  back  to  the  proclamation 
d  banns,  in  the  case  of  a  regular  marriage ;  so  that,  although  the  wife 
has  the  power  of  resiling  fix)m  the  marriage  at  any  time  before  it  actually 
takes  place,  yet,  where  the  marriage  goes  on,  deeds  inter  vivos  granted 
by  her  after  the  proclamation,  without  her  husband's  consent,  are 
ledncible.     The  nullity  of  deeds  granted  by  a  wife  without  her  hus- 
band^s  consent  operates  against  such  deeds,  though  the  husband's  jvs 
fMriii  is  excluded,  and  the  husband  is  absent  from  the  kingdom  for  a 
temporary  purpose,  if  the  right  of  administration  is  not  likewise  excluded.^ 
Tke  inability  to  grant  deeds  without  the  husband's  consent  extends  to 
leases  of  the  wife's  heritable  property ;  for  although  the  heritable  pro- 
perty does  not  fall  under  the  jus  mariti,  the  grantiag  of  leases  is  an  act 
of  management  to  which  his  consent  as  administrator  is  necessary  ;^  and 
deeds,  originally  null  for  want  of  his  consent,  do  not  become  valid  by  his 
atification  of  l^em  after  her  death.®    By  her  death  his  curatorial  power 
18  at  an  end,  and  a  fus  qucssitvm  has  arisen  to  her  heirs,  with  whom 
alone  it  rests  to  ratify  the  deed  or  not.     Moreover,  her  legal  person  is 
80  merged  by  the  marriage,  that  a  mere  personal  obligation  by  her,  in 
iriiich  she  has  no  beneficial  interest,  creates  no  liability  against  her,  even 
though  granted  with  her  husband's  consent.^    Such  obligations  Mr.  Fraser 

>  Bmaie  «.  Smith,  26tli  Jan.  1836,  14  «  Rennie  v.  Ritchie,  8th  Dec.  1840,  13 

Sk  355.  Jurist,  73  ;  reversed  25th  March  1845,  4 

a  Enkiiie,  L  6.  22.  BeU*s  App.  221. 

a  Miller  v,  Milne's  Trastees,   3d  Feb.  ^  Erskioe,  i.  6.  27. 

1S59,  21  D.  877.  ^  BuUions  v.  Baine,  4th  Dec.  1793,  M. 

^Colqahoon  v.  Anderson,  Feb.   1720,  6149. 

M.  5973.  *  Erskine,  i.  6.  25 ;  Harvey  v.  Chessei's 

*  Fnser's  Personal  and  Domestic  Rela-  Trustees,  21st  Feb.  1792,  M.  59S0 ;  BellV 

tums,  L  274.  Octavo  Cases,  255. 
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Mabkud  holds  null,  ipso  jure}  They  are  at  all  events  null  by  excq>tion,  and 
cannot  be  the  ground  of  diligence  against  the  wife's  separate  estate;' 
nor  do  they  acquire  force  by  her  judicial  ratification  of  them  during  her 
marriage,  because  her  ratification  during  marriage  is  no  better  than  the 
deed  which  it  professes  to  confirm.^ 

The  husband's^  marUi  and  right  of  administration  can,  howeTo;    < 
be  effectually  excluded  by  the  wife  before  marriage,  or  by  third  parties^    j 
either  before  or  after  marriage,  as  to  any  estate  given  by  them  to  the 
wife ;  or  these  legal  rights  can  be  renounced  by  the  husband  himself;^  or 
these  rights  can  be  excluded  in  terms  of  the  Conjugal  Sights  Amendment 
Act  of  1861,  by  virtue  of  the  proceedings  thereby  authorised,  where  sack 
proceedings  are  competent.     When  both  the  jus  mariti  and  the  right  of 
administration  are  excluded,  the  wife  can  validly  grant  deeds,  inUr  vim, 
affecting  her  separate  estate,  by  herself  without  her  husband's  consent* 
A  wife,  moreover,  when  living  in  family  with  her  husband,  can  incur 
obligations  to  bind  him  for  necessaries  imder  her  prcepasiiura^  that  iii^     ; 
her  right  of  administration  of  domestic  matters.    On  the  principle  thit     i 
she  is  his  mandatory  to  that  effect,  she  can  also  bind  him  for  necessadei     f 
in  a  variety  of  other  circumstances,  into  the  detail  of  which  I  do  nol     ^ 
enter.     Tou  will  find  them  stated  in  Morison's  Dictionary,  under  the     % 
title  '  Husband  and  Wife,'  and  by  Mr.  Eraser.^    But  when  she  is  liviiig     | 
with  her  husband,  she  does  not  bind  herself  for  necessaries,  though  ssp-     I 
plied  on  her  order,  as  she  is  merely  acting  for  hiuL^    She  can,  howarei;     a 
for  necessaries,  bind  her  aliment,  if  she  has  any  allowed  her ;  and  her 
separate  estate,  if  she  has  any,  whether  aliment  is  allowed  her  or  not^  in 
a  variety  of  cases,  which  you  will  find  set  forth  in  Morison  and  Eraser 
as  above.     Moreover,  when  she  is  in  permanent  separation  firom  herhm- 
band,  and  carrying  on  trade  on  her  own  account^  the  common  law  allow* 
obligations  contracted  by  her  to  be  binding  on  her  personally,  from  favour 
to  her ;  because,  unless  she  could  so  bind  herself,  no  one  could  with  con- 
fidence enter  into  business  transactions  with  her,  and  carrying  on  tradt^ 
which  may  be  her  only  means  of  obtaining  a  livelihood,  would  be  impos- 
sible.^   lliis  doctrine  was  recognised,  after  most  careful  consideratioQi 
in  the  case  of  Orme  f  and,  imder  the  conjugal  Bights  Amendment  Adi 
sect  1,  a  wife,  deserted  by  her  husband,  can  apply  to  the  Court  of  Ses- 
sion for  an  order  to  protect  property  acquired  by  her  own  industry,  or  to 
which  she  has  succeeded  or  acquired  right  after  the  desertion,  against  her 
husband  or  creditors,  or  others  claiming  through  him.    The  applicata0B» 

1  Fraser,  i  245.  ^  Ooidon  v.  Oordon,  16th  Kot.  iM 

*  Menzies  v,  GiUespie's  Creditors,  8th  11  Sh.  36  ;  Primrooe,  9th  Marah  1860,  K 
Dec.  1761,  M.  6974 ;  Walker  v.  Home,  4th  D.  917. 
Dec.  1827,  6  Sh.  204.  «  Fraser,  I  245,  et  deq, 

^  Birch  V.  Douglas,  18th  Feb.  1663,  M.  r  ■?    i.-       '  a  na    tut'*,  i.  i  t^< 

5961 ;  Sindair  r.^iarcL  8th  Nov.  1677,      rl  ^"^f^'l^^^^  N^J^'i^^Jo-  ^^ 
M  5647    ^^     *"*-*«*™,  ^^  -^^w*.  *w/  if      Cranston,  12th  Dec.  1780,  M.  6886. 

*  See  on  this  point  Murray's  Trustees  v.  *  Chumside  9,  Currie,  11th  July  178^* 
Dakymple,    5th    Feb.    1745,   M.   5842;  M.  6082.                                                    ^ 
Keggie  v.  Christie,  25th  May  1815,  F.  C,  *  Orme  «.  Diffors,  30th  Kot.  1833,  f 
contrary  to  the  opinion  of  Lord  Stair,  L  4. 9.  Sh.  149. 
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if  successfal,  will  be  granted  by  an  interlocutor,  which  is  to  be  intimated  Marmkd 
in  one  or  more  newspapers  published  in  the  county  within  which  the  '^^*'^- 
wife  is  resident,  and  in  such  other  newspapers  as  the  Court  may  appoint 
It  was  held  that  Kprimd  fade  case  of  the  *  desertion '  contemplated  by 
the  above  section  had  been  made  out  by  a  wife,  whose  husband  had 
beoome  bankrupt,  and  had  left  this  coimtry  and  gone  abroad  without  stat- 
ii^  where  he  was  to  settle,  and  who,  in  the  meantime,  was  not  contri- 
bating  to  the  maintenance  of  his  wife  or  family.^  By  section  4,  after  the 
interlocutor  granting  protection  is  published,  the  wife's  property  referred 
to  in  section  1  is  declared  to  belong  to  her  as  if  she  were  unmarried ; 
and,  by  section  5,  the  order  of  protection,  when  made  and  intimated,  is  to 
haye  the  efiect  of  a  decree  of  separation  a  'tnensd  et  thoro  in  regard  to  the 
property,  rights,  and  obligations  of  the  husband  and  of  the  wife,  and  in 
ngaid  to  the  wife's  capacity  to  sue  and  be  sued.  As  regards  the  efiect 
of  sQch  decree,  section  6  provides  that,  after  the  same  is  obtained  at 
the  instance  of  the  wife,  all  property  which  she  may  acquire,  or  which 
may  come  to  or  devolve  upon  her,  shall  be  held  as  property  belonging 
to  her,  in  reference  to  which  the  jvs  mariti  and  her  husband's  right 
of  administration  are  excluded ;  and  such  property  may  be  disposed 
of  by  her  as  if  she  were  unmarried,  and,  on  her  decease,  intestate,  shall 
pass  to  her  heirs  and  representatives,  in  like  manner  as  if  her  husband 
had  been  then  dead.  These  enactments  are  subject  to  various  qualifica- 
tions and  exceptions,  which  I  need  not  here  detail  The  order  of  pro- 
tection, moreover,  can  be  recalled  by  the  Court  on  cause  shown,  or  it 
will  fall  to  the  ground  by  the  state  of  separation  coming  to  an  end. 

The  Act  does  not  expressly  afiect  the  common  law,  as  settled  in 
QwuBside's  and  Orme's  cases ;  but  wherever  the  Act  applies,  and  its 
provisions  are  followed  out,  it  will  practically  supersede  the  common 
law,  and  parties  will  not  readily  deal  with  a  married  woman,  though 
carrying  on  business  on  her  own  account,  and  deserted  by  her  husband, 
lontil  an  order  of  protection  from  the  Court  shall  have  been  made  and 
intimated  in  terms  of  the  Act 

A  wife's  person  is,  in  general,  exempted  from  diligence.*    But  she  is  DiLiaBNOK. 
liable  to  diligence  on  obligations  lawfully  contracted  by  her,  when  her 
husband  is  permanently  abroad;  or  absent,  and  reported  dead;   or 
ci?illy  dead  ;*  likewise  under  obligations  ad  facta  prcestanda  lawfully  in- 
eoned  by  her.*    The  performance  of  obligations  of  this  last  description 
lies  with  her  individually,  and  no  one  else ;  and,  in  general,  her  refusal 
to  perform  indicates  not  merely  such  inability  as  is  usually  the  cause  of 
the  non-fulfilment  of  an  obligation  to  pay  money,  but  deliberate  opposi- 
tion.   The  wife  can  also  sue,  and  be  sued,  in  the  case  provided  for  by 
the  Act  of  1861,  sects.  5,  6. 

1  Tunball,  14th  Jan.  1864 ;   2  Macph.  ^  d^u  ^^  Ck)ante88  of  Southesk,  29th 

402.  June  1733,  M.  6002;  Fraser,  i.  268. 

'  Buchanan  v.  Dickie,  17th  June  1828,  *  Anderson   v.   Buchanan,   27th   July 

6  Sh.  986;  Thomson  v,  Croos,  27th  Nov.  1775,  M.  6081 ;  see  also  Tait  v,  Wilson, 

1828,  7  Sh.  71.  4th  June  1831,  9  Sh.  680. 
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Married  The  peculiarity,  in  refeience  to  holograph  deeds,  that  they  do  not 

WOMEN.  prove  their  own  dates  *  if  not  in  re  mercaUmd,  requires  to  be  kept  in  view 

in  relation  to  deeds  of  that  description  granted  by  women.  Thus  a 
holograph  obligation  by  a  woman,  granted  before  her  marriage,  not  being 
in  re  merccUarid,  is  liable  to  be  objected  to  after  her  marriage,  on  the 
ground  that  it  was  granted  after  the  marriage,  and  without  her  husband's 
consent.  It  is  advisable,  therefore,  that  all  such  obligations  should  be 
placed  on  record,  or  their  date  otherwise  put  beyond  all  question,  as 
early  as  possible  after  they  are  issued  or  delivered. 

At  common  law,  a  married  woman  can,  by  mortis  eausd  deed,  withoat 
consent  of  her  husband,  and  though  his  Jus  mariti  and  right  of  admini* 
stration  are  not  excluded,  dispose  of  or  burden  her  moveable  estate  as 
she  thinks  proper ;  and,  supposing  her  to  be  of  full  age,  her  heritable 
estate  also;  but  noways  to  affect  her  husband's  legal  rights  in  either 
estate.^ 

A  wife  may,  if  not  prevented  by  her  husband  in  limine,  accept  an 
appointment  as  testamentary  trustee,  and  even  as  sine  quA  nan}  Lord 
Meadowbank  expressed  the  distinctive  principle  applicable  to  this  case 
in  these  words :  *  There  is  no  sinking  of  her  rational  person  by  the  mar- 
riage.' Such  appointments,  however,  are  by  no  means  common,  nor  are 
they  desirable. 
Judicial  rati-  In  cases  where  a  married  woman,  with  consent  of  her  husband,  grants 
MAJiRiED  a  deed  affecting  her  own  estate,  or  concurs  with  him  in  a  deed  affecting 

her  interest  in  his  estate,  it  is  usual  and  proper  to  obtain  from  her  a 
ratification  of  such  deed,  before  a  Justice  of  the  Peace  or  other  magis- 
trate, to  whom,  and  apart  from  her  husband  (whose  presence  would 
render  the  ratification  null),  she  makes  oath  that  the  deed  was  granted 
or  concurred  in  by  her  of  her  own  free  will,  and  that  she  will  never 
quarrel  or  impugn  it.  The  ratification  is  sometimes  set  forth  in  a  no- 
tarial instrument,  under  the  hand  of  the  wife,  and  of  the  magistrate,  and 
a  notary- public  and  witnesses;  a  procurator  for  the  party  in  whose 
favour  the  deed  is  granted  requiring  such  instrument  But  it  is  now 
usual,  and  quite  sufficient,  to  take  simply  a  ratification  signed  by  the 
wife  and  the  magistrate,  which,  as  a  judicial  act,  is  authenticated  by  the 
subscription  of  these  parties  without  attestatioa  Judicial  ratifications 
by  wives  appear  to  have  been  in  use  in  Scotland  prior  to  1481.  Such 
ratifications  are  introduced  for  the  security  of  third  parties ;  and  their 
object  is  to  exclude  reduction  of  the  deed,  at  the  instance  of  the  wife,  on 
the  ground  of  her  having  been  led  to  execute  the  same,  through  force 
and  fear,  or  undue  influence,  on  the  part  of  her  husband.  But  the  wife's 
conveyance  of  her  own  estate,  heritable  or  personal,  granted  with  consent 
of  her  husband,  is  valid  without  ratification,  where  it  is  not  established 

^  Erskine,  i.  6.  28.  *  Stoddart  v.  Rutherford,   30tli  June 

1812,  F.  C. 


WOM£N. 


^  See  page  81,  note  b. 
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that  nndue  inflnence,  on  the  part  of  her  husband,  led  her  to  grant  it.^  Married 
And,  on  the  other  hand,  although  the  ratiJScation  afTords  primd  fade  ^^'**^* 
eridence  that  the  deed  was  executed  by  the  wife  of  her  own  free  will, 
it  does  not  appear  absolutely  to  exclude  reduction  at  her  instance.  Mr. 
Bdl'  expresses  a  contrary  opinion ;  and  the  terms  of  the  decision  of  the 
Loids  of  Council,  6th  March  1481,  imported  into  the  Scots  Acts,^  show 
that  of  that  date  the  ratification  was  held  to  exclude  reduction.  Mr. 
Bell's  view  is  also  supported  by  the  early  case  of  Grant  ;*  but  in  an 
eariier  case*  an  opposite  decision  was  pronounced ;  and  Erskine,*  after 
stating  as  a  point  of  law  that  the  wife,  by  her  ratification,  is  cut  off 
from  impeaching  the  deed,  expresses  his  opinion  that  her  being  so  is 
contnuy  to  reason,  inasmuch  as  the  undue  influence  may  have  led  her 
to  execute  the  ratification,  as  well  as  the  deed  itself ;  and  he  suggests 
that  the  law  ought  to  reject  the  ratification,  in  like  manner  with  the 
deed,  on  positive  evidence  that  they  were  both  extorted  from  the  wife 
tivi  et  metu  of  the  husband.  This  is  a  point  on  which  lawyers  and 
conveyancers  are  divided  in  opinion ;  and  we  have  no  recent  decision 
for  our  guidance.  But,  whatever  may  be  the  rule  of  law,  there  can  be 
no  doubt  that  the  only  proper  course  in  practice  is  to  require  the  ratifica- 
tion in  all  cases.  In  Hay's  case,  where  the  want  of  the  ratification  was 
found  no  ground  of  reduction  of  a  deed  by  a  married  woman,  with  her 
husband's  consent,  the  Court  observed,  '  That  they  act  more  cautiously 
who  take  such  ratifications.'  The  want  of  a  wife's  ratification  of  a  dis- 
charge granted  by  her  and  her  husband  to  her  trustees,  is  referred  to 
by  Lord  Cockburn  as  of  importance  in  a  reduction  of  the  discharge, 
at  the  wife's  instance,  in  the  case  of  Smith.^  In  a  disentail  case,^  where 
an  heiress  of  entail  was  to  execute  an  instrument  of  disentail,  the  Court 
held  a  ratification  unnecessary,  but  authorised  it  ob  majorem  cautelam. 
The  disentail  was  dealt  with  as  a  deed  by  the  wife  in  her  own  favour, 
on  which  ground  the  ratification  was  held  unnecessary.  But,  though  it 
was,  strictly  speaking,  a  deed  by  the  wife  in  her  own  favour,  it  enabled 
her  to  dispose  of  her  estate  as  she  thought  fit,  and  to  convey  or  burden 
it  in  favour  of  her  husband,  which  she  could  not  have  done  without 
executing  the  disentail  I  therefore  think  the  ratification  was  clearly 
a  right  and  proper  measure. 

The  ratification  can  take  place  before  any  Justice  of  the  Peace,  the 
JQrisdiction  being  voluntary.  Erskine  says,*  *  We  are  now  insensibly 
coming  into  the  custom  of  being  contented  with  solemn  declarations  ;' 
and  he  doubts  if  these  would  be  sufiBcient  should  they  be  brought  to  a 
trial     After  the  passing  of  the  Act  5  &  6  Will  iv.  cap.  62,  which  had  in 

1  Hay  V,  Camming,  28th  June  1706,  M.  ^  A.  v.  B.,  17th  June  1612,  M.  16,481. 

16.506;  Bnchan,  let  March  1834,  12  Sh.  ^  Erskine,  i.  6.  34. 

511;   PriestneU  v,  Hatchison,  20th  Feh.  ^  Smith   v.   M'Kcand,  4th  June    1835, 

1857,  19  D.  495.  13  Sh.  870. 

<  Bell's  CommenUriei},  i.  142-3.  ^  Brishane,  Ut  March  1850,  12  D.  917. 

^  1481,  cap.  83.  ^  Erskine,  i.  6.  33. 

«  Gnmi,  8tb  July  1642,  M.  16,483. 
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Marrikd         yie^  the  substitution,  in  certain  cases,  of  declarations  in  lieu  of  oaths, 
judicial  ratifications  were  more  or  less  taken  in  the  form  of  declarations; 
but  the  Act  6  &  7  Will  iv.  cap.  43,  provides  for  the  taking  of  judicial 
ratifications  on  oath  as  formerly,  and  places  the  law  and  practice  on 
that  subject  on  the  footing  on  which  it  had  stood  before  the  finir 
mentioned  Act  came  into  operation,  giving,  at  the  same  time,  the  M 
effect  of  an  oath  to  ratifications  obtained  in  the  form  of  declarations  in 
the  meantime. 
Judicial  pro-         In  reference  to  judicial  proceedings  against,  or  at  the  instance  of, 
AGAINST  OR  AT  ^larried  women,  it  may  be  laid  down  as  a  general  rule,  that  no  suit  can 
MARiSro  ^^     ^^  carried  on  against  a  married  woman,  unless  her  husband  be  called  as 
WOMEN.  defender  along  with  her,  for  his  interest,  and  as  her  curator  and  guardian.^ 

This  holds  even  as  to  delicts  of  the  nature  of  verbal  defamation,^  but  not 
as  to  what  are,  strictly  speaking,  crimes ;  in  reference  to  which  the  wife 
alone  is  indicted,  and  the  husband  is  not  made  a  party.  Neither,  of 
course,  is  he  cited  as  defender  when  he  is  himself  pursuer — for  instance, 
in  a  process  for  divorce  ;  nor  for  his  wife's  trade  debts  when  he  is  abroad,  \ 
and  she  is  acting  independently  on  her  own  account,  to  gain  her  liveli- 
hood ;  nor  in  the  cases  provided  for  by  the  Conjugal  Sights  Amendment 
Act.  Generally,  the  Court  will  appoint  a  curator  ad  litem  to  her,  and  : 
it  is  pars  judids  to  do  so,  if  the  parties  do  not  themselves  seek  an 
appointment. 

On  the  other  hand,  a  wife  cannot  sue  in  her  own  name  without 
concurrence  of  her  husband,^  unless  in  such  cases  as  Chumside's  and 
Orme's,  and  in  the  cases  provided  for  by  the  Conjugal  Bights  Amend- 
ment Act;  or  where  the  husband's  concurrence  is  refused  without 
reason,  or  he  is  under  disability,*  or  unless  the  suit  is  brought  against 
himself,  or  he  is  under  sentence  of  transportation,*  in  any  of  which  cases 
(not  being  such  as  Chumside's  and  Orme's,  or  those  provided  for  by  the 
Conjugal  Rights  Amendment  Act)  the  Court  will  appoint  a  curator 
ad  litem  to  act  for  the  wife.  When  the  husband's  jus  mariti  and  right 
of  administration  were  both  excluded,  and  the  wife  presented  a  petition 
for  disentail  in  her  own  name,  the  Court,  ex  propria  motu,  appointed 
a  curator  ad  litem  to  her.®  But  when  the  jus  mariti  only  is  excluded, 
the  husband's  concurrence  is  necessary.^ 

The  husband  cannot,  by  himself,  dispose  of  his  wife's  heritable 
estate  f  nor  can  he,  without  her  authority,  use  her  name  for  suiPS 
reduction  of  a  deathbed  deed,  although  he  may  be  interested  in  havinS 

1  Erakine,  i.  6.  21.  «  Primrose,  17th  November  1849,  12  ^ 

2  Frecbairn  v.  Grant,  8th  Dec  1749,  M.  917. 
6080. 

3  Erakine,  L  6.  21  ;  Fraser  L  275-6.  ^  Borthwick  v.  Grant,  17th  Feb.  ISST  ^ 

*  Erakine,  i.  6.  27.  7  Sh.   420 ;  Jeffrey  v.   Mathieson,   28  ^ 

*  Anderaon  v,  Shand,  8th  June  1833,  11  June  1826,  4  Sh.  765. 
Sh.  688.     Same  case  under  name  of  Paul 

r.  Gibson,  13th  Feb.  1834,   12  Sh.  431  ;  »  Kennedy  v,  Wateon,  29th  Nov.  184 

affirmed  14th  June  1834,  7  Wil.  &  Sh.  4G2.  1 1  D.  171. 
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Jie  deed  reduced.^  *    Nor  can  the  wife,  under  all  circumstances,  be  com-  Married 
pelled  by  her  husband  and  his  creditors  to  repudiate  a  mortis  causd  ^^*'^- 
settlement  by  her  father  in  her  favour  to  the  efTect  of  letting  in  her 
daim,  and  that  of  her  husbcmd,  and  his  creditors  through  her,  to  a  share  of 
her  father^s  estate  in  name  of  legitim.^     In  Stevenson's  case,  the  repudia- 
tion would  have  been  in  the  highest  degree  injurious  to  the  wife  and  her 
chUdien,  as  the  l^tim  would  have  gone  to  her  husband  and  his  creditors. 
This  is  a  leading  case,  in  which  the  opinions  of  the  whole  Court  were 
takea    We  shaJl  by  and  by  see,  however,  that  the  Conjugal  Eights 
Amendment  Act  of  1861,  already  so  often  referred  to,  amends  the  law 
apphcable  to  such  cases,  and  makes  the  position  of  a  wife  succeeding  to 
property,  starUe  matrimonio,  much  less  unfavourable  than  it  was  before 
that  Act  came  into  operation. 

I  have  stated  the  foregoing  positions  of  the  Common  Law  very 
specially,  because  it  appears  impossible  to  lay  down  any  general  rule  as 
;  to  the  cases  or  circumstances  in  which  a  wife  can  withhold  her  name 
fiom  judicial  or  other  proceedings,  where,  without  her  consent,  they 
cannot  be  carried  on.  Generally,  I  apprehend,  she  must  show  cause 
for  withholding ;  but,  on  the  other  hand,  she  will  not  be  compelled  to 
concur,  where  the  result  would  be  highly  injurious  to  herself. 

An  obligation  in  itself  null  by  exception,  in  respect  of  being  granted 
by  a  wife,  starUe  matrinumiOy  may  be  adopted  and  homologated  by  her 
after  she  becomes  a  widow,  and  be  made  binding ;  in  other  words,  a 
woman,  after  her  husband's  death,  is  mistress  of  her  own  affairs,  and 
can  bind  herself  just  like  any  other  person  who  is  free  of  all  restraint, 
either  by  granting  a  new  obligation,  good  in  itself,  or  by  homologating 
and  adopting  an  old  and  imperfect  one.  In  reporting  the  case  of 
Gordon,'  Lord  Monboddo  says :  *  The  Lords  were  all  of  opinion,  that  a 
'personal  bond  granted  by  a  married  woman  was  not  null  ipso  jure,  but 
'only  ope  excepiionis,  and,  therefore,  might  by  her  be  homologated.' 
The  same  doctrine  appears  to  be  established  by  the  cases  noted  below,* 
with  this  addition,  that  the  right  of  objection,  founded  on  the  document 
of  debt  as  granted  by  a  married  woman,  may  be  lost  by  prescription,  or 
hf  Dot  being  timeously  brought  forward.  Thomson's  case,  though  very 
special  in  its  circimistances,  merits  a  careful  perusal,  because  it  gives 
with  great  clearness  the  state  of  the  law  on  some  points  of  importance 
Mid  difficulty  in  connection  with  the  present  subject.  I  recommend 
particularly  to  your  study  the  opinion  delivered  by  Lord  Fullerton. 

^Aitkina  r.  Orr,   lltli  Feb.   1802,   M.  »  Gordon  v.  Farquhar,  19th  Nov.  1766, 

16,140.  5  Br.  Sup.  932. 

*  Watson  r.  Bruce,  18th  July  1672,  M. 

'  Stevenson  v.  Hamilton,  7th  December      5964,  k  3537;  Thomson  v.  Stewart,  11th 
1838, 1  D.  181.  Feb.  1840,  2  D.  564. 


'  The  Law  of  Deathbed  was  abolished  by  34  &  35  Vict.  cap.  81. 
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CHAPTER   IV. 

T>RAP  AND  Lord  Stair,  stating  his  views  at  an  early -period,  and  before  it  was 

known  how  thoroughly  intelligence  could  be  developed  by  instruction 
and  education  in  the  case  of  parties  afflicted  with  the  loss  of  hearing 
and  speech,  expressed  an  opinion  unfavourable  to  the  power  of  such 
parties  to  undertake  obligations  or  to  contract^  Beferring  to  the  Act' 
1585,  cap.  18,  on  the  subject  of  the  tutory  of  idiots  and  furious  persons, 
his  Lordship  says, '  This  Act,  by  custom,  is  extended  to  deaf  and  dumb 

*  persons  (though  they  be  not  expressed)  who  have  tutors,  in  the  same 
'  manner,  albeit  they  have  sufficient  judgment,  since  they  cannot  act  hj 

*  it'  But  in  another  passage^  he  thus  expresses  himself:  '  Those  who 
'  are  deaf  or  dumb  may  contract,  if  they  have  the  use  of  reason,  and  if 
'  it  appear  they  understood  what  was  done,  and  expressed  their  consent 

*  by  their  ordinary  knowing  signs.' 

Erskine,  after  referring  to  the  incapacity  of  the  insane,  says,*  •  Upon 
'  this  supposed  incapacity,  both  the  Boman  Law  and  the  usage  of  Scot- 
'  land  have  disabled  all  from  contracting  who  have  been  deaf  and  dumb 
'  from  the  birth'  But,  even  in  Erskine's  time,  strong  indications  had 
been  exhibited  of  what  could  be  accomplished  by  and  for  the  deaf  and 
dumb  ;  for  he  adds, '  there  are  instances  of  such  now  alive  who  not  only 

*  are  endued  with  strong  natural  parts,  but  can  apply  them  to  all  the 
'  affairs  of  life,  and  who  even  act  in  the  character  of  freeholder,  etc.,  in 
'  the  more  public  concerns  of  the  kingdom  or  county.' 

The  principles  stated  by  Stair  contain  nothing  to  support  the  exclu- 
sion of  the  deaf  and  dumb  from  the  power  of  contracting,  as  a  general 
rule.  Erskine  talks  of  the  incapacity  as  '  supposed,'  and  immediately 
proceeds  to  show  that  there  were  cases  then  exceptional,  in  which  the 
deaf  and  dumb  were  perfectly  competent  to  act,  and  were  acting,  for 
themselves.  In  support  of  the  legal  view,  that  they  were  under  dis- 
ability, he  refers  to  the  case  of  Hamilton  ;*  but  not  only  was  that 
decision  pronounced  before  it  was  known  what  could  be  done  for  the 
deaf  and  dumb,  but  it  does  not,  as  reported,  bear  out  the  position  that 
such  parties  are  incapable. 

Professor  Menzies  notices^  that  such  parties  are  admitted  as  wit- 
nesses in  criminal  cases,  and  their  testimony  taken  by  interpreters, 
referring  to  the  cases  noted  below  ;•  and  it  is  quite  clear  that  now 
their  incapacity  will  never  be  assumed,  but  will  require  to  be  proved 
very  much  as  in  an  ordinary  case  of  alleged  mental  incapacity.  The 
want  of  hearing  and  speech,  in  fact,  is  just  the  absence  of  the  most  im- 
portant of  the  ordinary  channels  of  instruction  on  the  one  hand,  and  of 

^  Stair,  L  6.  25.  ^  Menzies,  p.  42,  3d  Edit 

2/6W.  i.  10.  13. 

3  Erskine,  iii.  1.  16.  <:  Martin,    13tb  June    1823;    Wintniis 

*  Hamilton  v.  a  Dumb  man  in  Glasgow,       19th  Sept.  1827. 
9th  July  1663,  ^L  6300. 
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utteianoe  on  the  other.  But  modem  philanthropists  have  greatly  over- 
come the  difficulties  thence  arising ;  and,  in  point  of  fact,  the  deaf 
anddomb  can  and  do  engage  in  the 'most  solemn  contracts — marriage, 
oopartneiy,  etc. — and  perform  any  lawful  act,  such  as  disponing  land, 
JQSt  as  olJier  persons  are  in  the  habit  of  doing,  as  far  as  capacity  is  con- 
eemed ;  because  they  have  the  same  mind  with  other  people,  the  same 
anderetanding  and  will,  and  they  have  means  of  communicating  with 
their  feUow-men,  by  writing  or  by  signs,  which,  looking  to  first  prin- 
ciples, are  not  more  conventional  than  words. 

I  may  here,  however,  notice  a  case  where  a  man  in  advanced  age, 
aod  who  had  long  been  so  deaf  that  information  had  ta  be  conveyed 
to  him  in  writing,  became  almost  totally  blind.  The  Court,  on  the 
petition  of  a  near  relative,  appointed  a  judicial  factor  to  him ;  sub- 
nqnenUy  they  found  that  this  appointment  did  not  &11  under  the 
hpils  Protection  Act,  reserving  right  to  apply  for  the  appointment  of 
a  cantor  hcnU^  which  would  clearly  fiEdl  under  that  Act.^ 

A  farther  ground,  on  which  parties  may  be  incapacited  to  grant,  by  iHTEBDicnoN. 
tiuanselveB  alone,  voluntary  deeds,  irUer  vivos,  affecting  their  heritable 
tttite»  arises  from  interdiction,  which  Erskine  defines  '  a  legal  restraint 
'liid  upon  those  who,  through  their  profuseness  or  the  extreme  facility 
'of their  tempers,  are  too  easily  induced  to  make  hurtful  conveyances.'^ 

Interdiction  is  either  voluntary  or  judicial.  Voluntary  interdiction  Voluntaby. 
>  created  by  a  deed  called  a  bond  of  interdiction,  from  the  party  himself, 
nsoaDy  binding  himself  not  to  sell  lands,  nor  grant  bonds,  nor  do  any 
act  or  deed  to  afiTect  his  property,  without  consent  of  certain  parties 
Buned,  and  who  are  called  his  interdictors,  declaring  all  acts  done 
vithoat  their  consent  nulL  Judicial  interdiction,  which  is  competent  Judicial. 
Q1I7  to  the  Supreme  Court,  is  imposed  by  a  sentence,  disabling  the 
puty  from  granting  deeds  to  his  prejudice,  without  qonsent  of  the  inter- 
^icton.  Such  sentence  may  proceed,  either  on  an  action  brought  against 
^  prodigal  by  his  heir,  or  next  of  kin,  or  ex  nobUi  officio  of  the  Court.^ 

bterdicfcion,  whether  voluntary  or  judicial,  is  followed  by  letters  of 
poUication,  which  require  to  be  executed  or  published  at  the  market  publication. 
0QB8  of  the  head  burgh  of  the  shire  where  the  party  resides ;  and,  within 
^7  days  after,  such  publication  must  be  registered  either  in  the  Ee- 
gister  of  Inhibitions,  Interdictions,  etc.,  within  that  shire,  or  in  the 
General  Blister  at  Edinburgh.^  The  interdiction,  if  registered  within  Reqistbation. 
the  shire  of  the  party's  residence,  must  be  registered  also  in  the  Eegister 

a  Wikoii,  PeiiiUmer,  loth  Not.  1856,  29  >  Enkine,  L  7.  53. 
80OI  Jvr.,  20 ;  Tefemd  to  in  Aooountant 

flf  CkHurt  m  re  Wilion,  21st  Feb.   1857,  '  BobertsoD   v.  Gray,    17th    February 

l9D.50i.  1681,  M.  7134. 


*  Hie  Partieiilar  B^gisters  of  Inbibitiona  and  Interdictions  have  been  abolished,  and 
■D  diUgeaoes  and  other  writings  formerly  appropriate  to  these  Registers  are  now 
fcgninble  only  in  the  Qeneral  Register  at  Edinburgh,  registration  in  which  supersedes 
tht  neoeasity  of  any  oilier  poUication-^l  and  32  Vict  cap.  C4,  s.  16. 
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Its  operation 
confined  to 
hkbttaqe. 


iNTBRDicmoN.   of  Inhibitions,  Interdictions,  etc.,  of  any  other  shire  where  the  lands  of  the 

interdicted  person  lie,  otherwise  it  is  null  as  regards  such  lands.^  The 
interdiction,  until  published,  has  no  effect  against  third  parties ;'  and,  even 
though  published,  it  will  fall  as  against  third  parties,  unless  registered 
within  forty  days.  But,  as  soon  as  it  is  delivered,  it  operates  against  all 
deeds  subsequently  grcuited  in  favour  of  the  interdictor ;  for  it  is  his  duty 
to  publish  and  register  the  interdiction,  and  he  is  in  pessimd  fide  to 
delay  doing  so,  in  order  to  avail  himself  of  a  deed  in  his  own  favour.' 

The  interdiction  applies  in  its  language  (as  it  did  anciently  in  its 
effects)  to  moveable  as  well  as  heritable  estate,  and  to  deeds  of  all  kinds; 
but,  for  a  long  time,  its  operation  has  been  confined  to  deeds  affecting  the 
heritable  estate,  granted  to  the  prejudice  of  the  party  interdicted,  withoixt 
consent  of  his  interdictors.^  The  party  has  accordingly  full  power  ovei 
his  moveables,  which  he  can  sell  or  gratuitously  alienate.^  He  can  also 
grant  personal  bonds  which  shall  validly  affect  his  person,  and  likewise  his 
moveable  estate,  and  he  can  grant  effectual  deeds,  in  reference  to  his 
heritable  estate,  when  these  are  onerous,*  or  even  rational^  In  Kyle's 
case,  a  sale  to  one  of  the  interdictors  (a  transaction  to  be  looked  on  with 
great  jealousy,  and  as  a  general  rule  absolutely  avoided)  was  sustained  as 
onerous  and  rational  He  can  also  settle  his  moveable  estate  by  testament 
Erskine  says,^ '  He  cannot  make  any  settlement,  or  alter  the  destination 
of  his  heritable  estate ;'  but  this  view  is  combated  in  Brodie's  Stair,* 
likewise  by  Professor  Menzies  ;^®  and  in  the  case  of  Mansfield,^*  opinions 
were  given  by  a  great  majority  of  the  Court,  that  'to  mere  mortis  causi 

*  deeds  regulating  the  succession  to  the  interdicted  party,  agreeably  to  his 

*  own  pleasure,  but  constituting  against  him  no  alienation  or  obligatioii» 
'  the  reason  and  the  form  of  interdiction  seem  to  have  no  application; 
'  and  we  are  not  aware  of  any  sufficient  authority  for  extending  its  effect 
'  to  such  deeds.'  Opinions  to  the  same  effect  appear  to  have  been  given 
by  the  Court  in  the  case  of  Gray,^^  and  the  point,  though  not  decided  by 
a  judgment,  may  be  held  as  settled  in  favour  of  the  party  interdicted. 

Interdiction,  when  voluntary,  may  be  limited  in  its  extent  and 
application,  by  the  terms  of  the  bond  imposing  it,  or  of  the  letters  of 
publication  following  thereoa^^  It  has  no  retrospective  effect  in  any 
case.^^  The  causes  of  granting  do  not  require  to  be  explicitly  narrated 
in  the  bond  of  interdiction.^^    Motives  of  delicacy  often  prevent  such 


I  1581,  c.  119;  1600,  c  13;  and  1672, 
c.  16;  *  Concerning  the  Regulation  of 
Judicatories,*  art.  32. 

^  Cranston  v.  Cranston,  Nov.  1586,  M. 
7125. 

3  Orierson  v.  Telfer,  24th  July  1672, 
M.  6298  ;  Tenant  v.  Spreul,  Dec.  1725,  M. 
7127.  *  Erskine,  L  7.  67. 

^  Crawford  v.  Haliburton,  20th  June 
1671,  M.  2741  ;  Davidson  v.  Town  of 
Edinburgh,  8th  Feb.  1684,  M.  7142. 

<<  Stuart  V,  Hay,  27th  Feb.  1672,  M. 
3094. 


'  Kyle  V.  Kyle,  14th  Dec.  1826, 5  Sh.  128. 

«  Erskine,  L  7.  58. 

^  Brodie's  Stair,  p.  63,  Kote  (<2.)  and  p. 
583,  Note  (/.)  w  Menzies,  p.  45. 

1^  Mansfield  v.  Stuart,  26th  June  1841, 
3D.  1103. 

"  Gray  v.  Smith,  8th  November  1751, 
5  Br.  Sup.  790. 

^  Dingwall  v.  Monro,  12th  July  1749, 
M.  7152. 

M  Erskine,  i.  7.  54. 

1^  Braimer,  13th  Feb.  1789  ;  notioed  in 
Ivory's  Erskine,  Note,  p.  203. 


ling  in  deeds  granted  by  the  interdicted  party  to  his  prejudice,  and 
would  have  been  null  but  for  their  consent^  An  interdictor  cannot 
an  obligation  for  payment  of  money,  as  the  consideration  of  his 
it  to  a  transaction  affecting  the  interdicted  person's  lands.^ 
terdiction  cannot  be  terminated  at  the  will  of  the  party.  When 
wjj,  it  may  be  annulled  by  the  sentence  of  a  Judge,  finding  that 
caiiaeless  from  the  first,  or  that  the  party  has  become  rei  sucb  pro- 
;  or  by  the  joint  act  of  the  interdictors  and  interdicted  declaring  it 
)d  of  consent ;  or  by  the  death  of  all  the  interdictors ;  or  of  one 
ms  declared  a  sine  quo  non  ;  or,  if  a  determinate  number  is  required, 
many  as  that  such  number  does  not  remain.  Judicial  interdiction 
io?ed  only  by  the  sentence  of  the  Court  which  imposed  it,  finding 
he  party  does  not  longer  require  restraint.' 

ir  books  report  a  considerable  number  of  cases  depending  on  the  intoxication. 

011  whether  the  parties  were,  at  the  time  of  granting  deeds,  in  such 

B  of  incapacity  from  drunkenness  as  to  be  for  the  time  deprived  of 

L    The  rules  affecting  both  parties  in  such  cases  are  forcibly  stated 

English  case,^  where  Sir  William  Grant,  Master  of  the  BoUs,  held 

Fhat  a  Court  of  Equity  ought  not  to  give  its  aid  to  one  who  has 

led  an  agreement  from  another  in  a  state  of  intoxication ;  nor  2.  To 

B  one  from  a  contiact  merely  because  he  was  drunk  when  he  made 

it  3.  That  if  there  be  inducement  and  seduction  to  drink,  or  advan- 

onfidily  taken  of  the  imbecility  of  drunkenness,  judicial  inter- 

le  may  be  justified ;  and  4.  That  a  state  of  absolute  deprivation  of 

I  by  intoxication  invalidates  a  deed  as  nuU  and  void.    In  another 

ih  caae^*  Lord  Ellenboiough  said, '  There  was  no  agreement  if  the 

ndant  was  intoxicated  when  he  signed  the  paper ;  he  had  not  an 

dng  mind.'    In  the  Scotch  case  of  Johnston,*  which  was  an  action 

plement  of  a  minute  of  agreement,  the  following  issue  was  sent  to 
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'  A.  B.  when  so  drunk  as  to  be  wholly  incapable  of  understanding  busi- 
*  ness  V  More  recently,  the  Lord  Justice-Clerk  Inglis,  in  disposing  of 
a  case  where  the  plea  of  intoxication  was  brought  forward  as  a  gronsd 
of  reducing  a  contract  of  sale  of  cattle,  said, '  It  appears  to  me  that  the 
'  issue  between  the  parties  is  not  whether  the  defender  was  under  the 
'  influence  of  liquor,  or  whether  he  was  in  such  a  condition  that  it 
'  would  be  better  for  him  not  to  enter  upon  business  at  that  time,  but 
'  whether  he  was  perfectly  incapable,  from  intoxication,  of  entering  into 
'  business  transactions,  and  completing  such  as  he  had  b^un.'^  These 
cases  will  show  the  special  nature  of  the  test  to  be  applied  when 
reduction  is  sought,  or  implement  is  refused,  on  the  ground  of  drunken- 
ness. But  the  incapacity  must  be  decided,  and  the  evidence  cleer.' 
In  Haltoun's  case  it  was  found  that  the  party,  when  he  subscribed, 
was  not  so  drunk  as  not  to  have  the  use  of  his  reason,  and  the  plea 
or  ground  of  reduction  founded  on  drunkenness  was  repelled. 

attahtdeband       A  person  attainted  for  high  treason  is  incapable  of  holding  estate^ 

heritable  or  moveable,  all  his  property  being  forfeited  to  the  Ciown; 
neither  can  he  validly  enter  into  obligations  or  contracts.  But  he  ii 
not  entitled  to  plead  his  own  incapacity  in  bar  of  his  own  obligatioii&* 
A  question  occurred,  as  to  the  right  of  a  party,  under  sentence  of  ont^ 
la  wry  for  non-appearance  on  a  criminal  chaige,  to  give  directioiis  to 
trustees  (to  whom,  previous  to  the  outlawry,  he  had  conveyed  his  estate) 
for  executing  a  deed  of  entail,  and  as  to  the  validity  of  the  registratioQ 
of  an  entail  executed  in  terms  of  his  instructions ;  and  it  was  foond 
that  the  entail  and  registration  thereof  were  valid  and  effectual,  in 
respect  that  a  sentence  of  outlawry  does  not  deprive  a  parly  of  the  fee 
of  his  estate,  or  of  the  power  of  disposing  of  the  fee.^ 

Aliens.  An  alien,  in  a  legal  sense,  is  a  person  bom  out  of  the  allegiiance  of 

the  Queen,  of  parents  neither  of  whom  was  a  natural-bom  subject  of  the 
Crown,  and  whose  father  was  not  at  the  time  of  the  birth  of  sodi  person 
held  to  be  a  natural-bom  subject,  by  any  of  the  Acts  to  be  immediately 
referred  ta  Aliens  are  incapable  of  acquiring  heritage  in  Scotland, 
either  by  purchase  or  succession.^  ^  The  rules  of  policy,  on  which  the 
exclusion  of  aliens,  as  here  stated,  was  founded,  have  been  greatly  relaxed 
by  successive  Statutes.  By  the  Acts  7  Anne,  cap.  5,  and  4  George  IL 
cap.  21,  children  bom  out  of  the  allegiance  of  the  Crown,  whose  fathen 
were  natural-bom  subjects  of  Britain,  at  the  time  of  such  children's  birth, 

^  Taylor  v.  Provan,  16th  June  1864 ;  2  ^  Macrae  v,  Macrae,  22d  Not.  1836.  15 

Macph.  1226.  Sh.  54 ;  affirmed  27th  June  1839,  Madaaa 

'  Lord  Haltoon  v.  Earl  of  Northesk,  and  Robinson,  645. 

29th  Joly  1672,  M.  13,384.  ^  Erskine,  iii  10.  10 ;  Leslie  v.  Forbes, 

s  Erskine,  iil  1.  16.  8th  June  1749,  M.  4636  ;  Dondas  v.  Dim- 

*  Serra  v.  Earl  of  Camwath,  24th  Dec.  das,  15th  Nov.  1839, 2  D,  31 ;  Alexander, 

1725,  M.  10,449.  8th  July  1852,  14  D.  981. 

^  But  see  note  \  next  page. 
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3  be  held  natural-boTn  subjects.     By  13  George  III.  cap.  21,  the  Alikns. 
privil^es  are  confeired  on  the  children  of  fathers  who,  in  virtue 
8  former  Statute,  were  to  be  deemed  natural-bom  subjects,  though 
mothers  were  aliens.     But  the  children  must  be  lawful  from  the 
of  their  birth.^     And  by  the  Act  7  &  8  Victoria,  cap.  66,  the 
ren,  bom  out  of  Her  Majesty's  dominions,  of  mothers  who  were 
ral-bom  subjects,  are  declared  capable  of  taking  estate,  real  or 
oial.     Eveiy  alien,  being  the  subject  of  a  friendly  state,  may  take 
hold  every  species  of  personal  property  except  chattels  real,  which 
Dterests  issuing  out  of,  or  annexed  to,  real  estates  such  as  terms  of 
3  of  lands ;  and  every  alien  residing  in  the  United  Kingdom,  and 
;  the  subject  of  a  friendly  state,  may  take  and  hold  lands  for  the 
ose  of  residence,  or  for  trade  or  business,  for  any  time  not  exceeding 
ity-one  years ;  with  all  the  privileges  of  a  subject,  except  the  right 
)ting  for  a  member  of  Parliament.    And  upon  obtaining  the  certifi- 
.  and  taking  the  oath  prescribed  by  the  Act,  every  alien  residing  in 
kt  Britain  or  Ireland,  with  intent  to  settle  therein,  shall  enjoy  all  the 
te  and  capacities  of  a  natural-bom  subject,  except  that  of  becoming 
smber  of  the  Privy  Council  or  of  Parliament ;  or  such  privileges,  if 
as  shall  be  excepted  from  his  certificate.    The  Act  further  gives  to 
lien  woman,  married  to  a  natural-bom  subject,  or  person  naturalised, 
rights  and  privileges  of  a  natural-bom  subject ;  but  reserves  any 
ts  or  interests,  vested  or  contingent,  under  any  will,  deed,  or  settle- 
it,  previously  executed  by  any  natural-bom  subject  of  Great  Britain 
rdand.     Professor  BeU'  suggests  a  doubt  whether  an  alien  wife  of  a 
Iholder  in  Scotland  would  have  right  to  terce,  and  an  alien  husband 
D  heiress  to  courtesy.    This  Act  clearly  gives  the  wife  right  to  terce 
ase  of  her  survivance.    But  the  husband  would  require  to  obtain  the 
icribed  certificate,  and  take  the  oath  in  order  to  secure  his  courtesy ; 
generally,  the  certificate  should  be  obtained,  and  the  oath  taken,  by 
parties  entitled  to,  and  desirous  of  securing,  the  privileges  conferred 
ihe  Act.     During  the  time  of  war,  an  alien,  under  allegiance  to  an 
ny,  cannot,  without  the  Queen's  special  license,  pursue  for  debt  in 
country  ;*  nor  is  his  assignee  better  than  himself  as  to  the  recovery 
ebt*     His  right  to  the  debt,  however,  is  only  suspended  until  the 
B  of  the  war,  not  forfeited.^  * 

Oieddeo  v.  Patrick,  March  11,  1852,  ^  d^j^ii  ,;,   Cowan  &  Ck>.,   28th  Nov. 

K  721 ;  affirmed   May  15,   1854,   1  1809,  F.  G. 

[.  535.  ^  Johnstonv.  Goldsmid,  Feb.  15, 1809,  F.  C. 

Iell*a  Prin.  2134.  ^  Bell's  PriiL  2135. 

The  Act  7  &  8  Vict  cap.  66  was  repealed  by  33  Vict.  cap.  14,  sect.  2  whereof  Naturalisa- 

■  tliat  'Real  and  personal  property  of  every  description  may  be  taken,  acquired,  ^^^  ^^>  ^®'^' 

1,  and  disposed  of  by  an  alien  in  the  same  manner  as  by  a  natural-born  British 

jeet^'  and  a  title  to  real  and  personal  property  may  be  derived  through,  from,  or  in 

HiOD  to  ao  alien,  in  the  same  manner  as  through,  from,  or  in  succession  to  a  natural- 

Britiah  sabject.     The  Act  does  not  qualify  an  alien  for  any  office  or  franchise, 

to  be  owner  of  a  British  ship,  and  does  not  affect  vested  interests.     Sect.  7 

ra  on  natnraliaed  aliens  in  the  United  Kingdom  all  the  political  and  other  rights, 

rs^  and  privileges  of  natural-born  subjects. 


TITLE  V. 

UNLAWFUL  CONSIDERATION,  AND  UNLAWFUL 

SUBJECT-MATTER 


We  have  now  examined  the  general  requisites  to  be  observed  m  tt 
authentication  of  deeds ;  and  have  seen  that  certain  parties  are  whoP; 
and  others  to  a  certain  extent,  subject  to  legal  incapacity  as  r^azds  fl 
granting  of  deeds.  But  a  further  preliminary  inquiry  remains  to  I 
gone  into.  The  object  of  all  law  is  to  promote  what  is  beneficial  a 
right;  and,  in  order  that  deeds  may  be  sanctioned  and  enforced  I 
Courts  of  Law,  the  consideration  for  which  they  are  granted,  as  weD  t 
their  subject-matter,  must  be  agreeable  to  good  morals  and  public  foS^ 
Whatever  is  contrary  to  the  moral  or  public  law,  therefore,  is  to  I 
excluded  from  contracts  or  obligations.  The  general  rule  on  this  pail 
is  thus  stated  by  Professor  Bell  in  his  Commentaries  :^  'No  daimi 
'  right  of  action  can  spring  out  of  an  illegal  contract  ;*  'no  Court m 
'  lend  its  aid  to  give  sanction  to  a  claim  grounded  upon  immoFBl  c 
'  illegal  acts.'  In  his  Principles,'  Mr.  Bell  quotes  the  maxim,  adopbl 
by  our  law  from  the  Boman  law,  applicable  to  such  cases,  viz.,  mdiar  i 
conditio  possidentis  vel  defendentis,  which  operates  in  this  way : — ^no  oi 
can,  at  his  own  hand,  enforce  a  claim  against  a  recusant  obligant ;  whfl 
parties  refuse  to  fulfil  their  obligations,  the  aid  of  the  Court  is  required 
and,  if  the  Court  will  not  assist  them,  they  are  powerless ;  the  Goal 
however,  does  refuse  its  aid  to  enforce  an  unlawful  contract,  and  so  tt 
party  in  possession  continues  to  hold, — melior  est  conditio  possiimii 
The  party  in  possession  gets  the  better  of  the  claimant,  because  of  ti 
Court's  refusal  to  interfere. 

There  are  thus  certain  classes  of  contracts  or  obligations  which  cai 
not  receive  efiect  through  the  instrumentality  of  a  deed,  however  r^nl 
and  complete  in  point  of  form,  and  there  are  others  in  which  clauses  aa 
stipulations  in  regular  deeds  will  be  allowed  only  modified  efiect 

Bonds  granted        Contracts  or  obligations  contra  honos  mores  can  receive  no  efiect 
puRFOBKs.^^  ^0  claim  will  be  enforced,  founded  on  a  bond  granted  as  the  price  < 

wages  of  prostitution,*  especially  when  the  bond  shows  that  it  was  to  1 


^  Beirs  Commentaries,  i.  298. 
<  BeU*8  Principles,  p.  18. 


'  Bell*s  niastraiions,  L  p.  59,  and  eti 
of  Hamilton  v.  De  Gares  and  friend  Um 

cited. 
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forfeited  in  case  of  the  return  to  a  virtuous  life.^  The  objection  of 
immoral  consideration  may  also  be  stated  in  reference  to  a  legacy  by 
will;  it  is  open  to  the  executor  to  inquire  whether  the  bequest  was 
given  ob  turpem  causam,  with  a  view  to  its  being  set  aside,  if  granted 
for  such  cause.*  But,  as  a  general  rule,  a  bond  to  the  victim  of  seduction, 
granted  after  the  criminal  intercourse  has  ceased,  and  as  a  provision  and 
compensation  for  injury  done,  and  not  being  the  result  of  any  promise 
under  which  the  illicit  connection  had  been  carried  on,  will  sustain  a 
claim.'  The  same  principle,  however,  which  bars  action  on  a  bond 
or  bill  granted  for  an  unlawful  consideration,  previous  to  payment, 
equally  bars  the  claim  to  restitution  after  payment  The  Court  will  not 
interfere  in  either  case,  therefore  melior  est  omditio  possidentis} 

Obligations  oflfensive  to  decency  or  morality,  or  having  a  tendency 
to  mischievous  or  pernicious  purposes,  are  not  actionable.  Thus  action 
was  refused  for  the  price  of  a  picture,  which  the  defendant  had  cut  to 
pieces  as  libellous.^  Likewise  on  a  wager,  connected  with  the  life  of 
Napoleon  Buonaparte  ;^  and  for  the  price  of  printing  an  obscene  and 
indecent  book.^  On  the  principle  that  marriage  ought  to  be  free  of  all 
improper  restraint,  and  that  it  should  proceed  from  free  choice,  a  general 
Kstriction  against  marriage,  imposed  as  the  condition  of  the  grant  of  a 
bequest,  or  the  like,  will  be  void.®  A  bond  or  obligation  by  any  indi- 
ridiud  engaging  not  to  marry  is  null,  as  encouraging  irregularity  of 
life,  and  devoid  of  any  proper  interest  in  the  obligee.® 

Again,  where  a  widow  executed  a  trust-conveyance  of  her  whole 
property  acquired,  and  to  be  acquired,  for  behoof  of  herself  in  liferent, 
Imt  80  long  only  as  she  should  remain  immarried,  and  to  her  deceased 
husband's  children  in  fee,  the  qualification  of  her  right  of  liferent  was 
beld  ineffectual,  as  being  in  restraint  of  marriage ;  and,  on  the  same 
pound,  the  conveyance  of  the  fee  was  held  effectual  only  as  regarded 
what  belonged  to  her  previous  to  a  second  marriage.^^  But  there  is 
ttkhing  illegal  in  a  stipulation  in  a  contract  or  mutual  deed  of  settlement 
between  spouses,  that  the  provision  in  favour  of  the  surviving  spouse  shall 
be  terminable  in  case  of  his  or  her  entering  into  a  second  marriage.^^ 

Although,  however,  everything  of  the  nature  of  improper  restraint, 
even  when  clear  of  direct  fraud,  is  to  be  looked  on  with  disfavour, 
distinctions  are  to  be  drawn  between  conditions  relative  to  marriage, 
when  imposed  (1.)  Iii  obligations  granted  by  a  father,  in  consequence  of 
Ibs  natnral  liability  to  provide  for  his  children  ;  (2.)  When  he  is  merely 

'  Bell'i  mastratioiu,  i.  p.  60,  and  case  ^  Oilbert  v.  Sykes,  BeU's  Ulustrations,  i. 

t  WaULer  v.  Perkins  there  cited.  p.  62. 

s  Johnstone  v.  Mackenzie's  Executors,  ^  Poplet  v.  Stockdale,  ibid.  p.  62. 

tk  Dec  1835,  14  Sh.  106.  ^  Roper  on  Legacies,  White's  edition. 

'  Bell's  Commentaries,  i.  299,  and  Eng-  ^  BeU's  Commentaries,  L  301. 

*  €MM  there  dted.  lo  Leith  v.  Blaikie,   25th  Jan.   1853,  2 


*  Dake  of  Hamilton  v.  Waring,   21st  Stnarf  s  Cases,  197. 

qr  1816.  F.  C.  "  Kidd  t;.  Kidd,  10th  December  1863, 

«  bgBsh  case  of  Dn  Boat  v,  Beresf  oid,  2  Macph.  227. 

ITs  inustratioaa,  L  p.  61. 
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granting  an  additional  provision ;  and  (3.)  When  the  condition  is 
imposed  by  third  partiea  Lord  Kilkerran  discusses  the  rules  applicable 
to  these  cases,  in  his  report  of  the  case  of  Mackenzie  ;^  and  holds  that  a 
bond  by  the  father,  in  fulfilment  of  his  natural  obligation  to  provide 
for  his  children,  would  be  exigible,  if  a  suitable  marriage  should  take 
place,  although  the  consent  of  third  parties  to  his  child's  marriage^ 
stipulated  for  by  the  father,  should  not  have  been  obtained ; — ^but  that 
the  condition  would  be  strictly  construed,  in  the  case  of  conditioiu 
imposed  by  third  parties,  or  by  the  father,  in  reference  to  additional 
provisions,  and  stipulating  for  his  own  consent ;  which  propositions  sie 
supported  by  the  cases  noted  below.* 

Such  a  condition  was  found  not  transgressed  when  not  known  to 
the  party ;  in  which  case  the  irritancy  was  found  not  incurred.*  Sat 
ignorance  of  the  condition  was  thought  of  no  importance  in  Mackenzie's 
case ;  and  efiTect  was  given  to  an  absolute  condition  by  a  father,  apjdi- 
cable  to  his  daughter's  marrying  without  his  consent,  though  she 
had  been  privately  married  before  the  date  of  the  bond.*  But 
where  the  consent  of  third  parties  is  the  condition,  such  consent  can 
be  given  effectually  after,  as  well  as  before,  the  marriage,^  even  although 
the  clause  shall  in  its  terms  require  the  consent  to  be  first  had  and 
obtained.^  And  the  special  form  of  giving  consent  pointed  out  in  the 
deed  of  provision  will  not  be  insisted  in,  if  there  really  is  consent' 
Moreover,  the  refusal  of  third  parties  to  give  the  consent,  stipulated  to 
be  required  of  them,  will  not  be  eficctual  if  they  decline  to  give  a  reason 
for  refusing ;®  especially  if  the  party  refusing  consent,  and  declining  to 
give  his  reason,  has  a  personal  interest  to  refuse,  as  being  debtor  in  the 
bond  containing  the  provision.® 

On  the  same  principle  of  the  Law's  jealousy  of  all  undue  interference 
with  marriage,  marriage  brokage  contracts,  that  is,  agreements  or  bonds 
for  a  premium  to  be  given  to  a  broker,  or  matchmaker,  for  his  or  her 
influence  in  bringing  about  a  marriage  (proxeneticum),  are  void.  The 
decisions  on  that  point  are  very  numerous,  and  such  contracts  have 
never  been  sustained.^® 


DOMESTIO 
UKLATI0N8. 


Any  stipulation  which  interferes  with  the  natural  exercise  of 
domestic  aflections,  and  relative  duties,  is   also  looked   upon  veiy 


^  Mackenzie  v.  Creditors  of  KinminDity, 
6th  June  1760,  M.  2977. 

'  Dalziel  v,  Scotstarbet,  9th  June 
1687,  M.  2971 ;  Bae  v.  Glass,  17th  Jan. 
1673,  M.  2966 ;  Buchanoan  v.  Laird  of 
Buchannan,  13th  Feb.  1680,  M.  2968. 

3  Laird  of  Fettemeer  v.  Semple,  3d  Dec. 
1686,  M.  2969;  Hamilton  v.  Hamilton, 
13th  Feb.  1681,  M.  2970. 

*  Hay  V.  Wood,  27th  Nov.  1781,  M. 
2982. 

^  Buntin  r.  Bucbanau,  7th  July  1710, 
M.  2972. 


«  Wellwood's  Trustees  v,  Boswell,  M 
June  1851,  13  D.  1211;  same  paiiieii 
17th  Dec.  1856,  19  D.  187. 

^  Grahame  v.  Stevenson's  Crediton,  9th 
Feb.  1774,  M..2979. 

8  Foord  V.  Foord,  March  1682,  Bf.  2970. 

^  Pringle  v,  Pringle,  20th  July  1688,  M. 
2972. 

^"  See  on  this  point  the  cases  reported  im 
Morison's  Dictionary,  beginning  at  p.  2963, 
and  the  English  cases  cited  by  IWessor 
Bell  in  his  Illustrations,  voL  i  pp.  63,  64^ 
and  Bcirs  Commentaries,  L  302. 
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unfavourably  by  the  Law.  It  is  not  in  all  cases  disallowed ;  for  we 
bve  seen  Courts  of  Law  depriving  a  father  of  the  guardianship  of  his 
children ;  and,  in  recent  cases,  refusing  to  support  a  father's  claim  to 
intercourse  with  his  children ;  and  withdrawing  children  from  the 
costody  of  their  mother ;  and,  in  a  case  requiring  extreme  measures,  it 
is  probable  that  the  Court  would  give  effect  to  stipulations  in  private 
deeds,  so  far  at  least  as  to  sanction  a  clause  contingently  involving  the 
fcifeitare  of  a  patrimonial  possession.  But  unless  strong  cause  be  shown, 
and  especially  if  it  appear  that  the  stipulation  is  suggested  by  morbid 
feeling,  I  apprehend  that  it  would  not  be  allowed  effect.^  In  Eeid's  case, 
a  party  by  his  settlement  conveyed  his  estate  to  trustees  for  his  nephew, 
under  a  condition  that  the  nephew  should  not  reside  with  his  mother, 
or  any  of  her  relations,  nor  his  mother  with  him ;  and  that,  if  he  should 
esntravene,  the  trustees  should  withhold  from  him  all  benefit  under  the 
settlement,  during  the  period  of  contravention.  Nothing  is  said  in  the 
leport  as  to  the  character  or  status  of  the  mother,  or  her  relations.  The 
nbric  of  the  report  bears  that  such  condition  '  is  lawful  in  a  settlement 
^  an  uncle  upon  his  nephew ; '  which  is  also  stated  to  be  its  purport  in 
Ivory's  Erskine.'  But  perhaps  the  case,  as  reported,  scarcely  goes  so  far. 
In  Eraser's  case,  a  condition  was  made  by  a  father  in  his  will,  that  his 
dughter  should  forfeit  her  provision  if  she  resided  with  her  mother. 
The  mother's  character  was  proved,  and  admitted  by  the  testator's  trus- 
tees, to  be  pure  and  irreproachable ;  and  the  condition  was  held  ccmtra 
fcwi  m/yres^  and  pro  non  scripto.  I  will  read  to  you  the  views  most 
emphatically  expressed  by  the  Lord  President  Boyle,  at  disposing  of 
tins  case.  His  Lordship  says,  *  This  is  certainly  and  most  happily  an 
'unusual  case.  If  this  is  not  a  condition  contra  bonos  mores,  it  is  im- 
'  possible  to  say  what  is  such  a  condition.  It  is  admitted  that  there  is 
'  not  the  least  ground  for  any  insinuation  against  the  maternal  conduct  of 
'ihepursaer^s  mother.  Taking  it  for  the  fact  that  her  conduct  has  been 
'perfectly  irreproachable,  I  hold  that  there  is  not  the  least  reason  for 
'thinking  that  this  young  lady,  if  left  under  her  management,  would 
'suffer  any  moral  contamination  from  her  society.  I  think,  therefore, 
'  that  there  cannot  be  the  least  difiBiculty  in  holding  that  this  condition 
'is  eonira  honos  mores.  I  deny  that  any  parent  is  entitled  to  dissolve 
'the  obligations  under  which  the  child  lies  to  the  other  parent.  A 
'fiither  has  no  title  to  say  to  his  child,  "  You  forfeit  your  rights  from  me 
'if  you  do  not  cease  to  discharge  your  duties  to  your  mother."  While 
'  there  is  an  express  command  of  Almighty  God,  "  Thou  shalt  honour  thy 

•  frtiier  and  thy  mother,"  I  hold  that  such  a  condition  as  this,  whatever 
'  equivalent  may  be  held  out  as  its  reward,  is  directly  contra  honos  mores, 

*  and  contrary  to  the  best  interests  of  society.' 

The  passion  which  dictates  such  unnatural  provisions,  I  have  no  doubt, 
m  Tcry  imperious ;  but  Conveyancers  may  often,  by  judicious  firmness, 

a  See   Bod  v.  Coftias,  5th  March   1813,  F.  C. ;   and  Fraser  v.  Rose,   18th  July 
\S49,  11  D.  1466.  *  Ivory's  Enkine,  p.  694. 
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prevent  expression  being  given  in  a  deed  to  feelings  so  unnatural,  an< 
which  generally  inflict  much  discredit  on  their  author.  You  will  fin< 
some  very  judicious  remarks  on  this  point  by  Mr.  Christopher  Douglas 
W.S.,  in  a  letter  to  a  testator,  quoted  in  the  case  of  Scott^ 

RBBTBAnrrs  on  Bestraints  on  the  liberty  of  the  person  were,  in  older  times,  partiall/ 
THB  rmoZ  ^  allowed ;  but  the  last  vestige  of  them  was  done  away  by  the  Acts 
relative  to  labourers  astricted  to  coal  and  salt  works.'  That  corioiis 
chapter  in  the  social  arrangements  of  this  country  is  now  happily  a 
matter  of  history.  The  Court  had  long  previously  refused  to  extend  ta 
fishermen  the  law  regarding  colliers  and  salters.^ 

Bestraints  on  the  ordinary  privileges  of  the  subject  are  to  a  certain 
extent  allowable ;  but  the  assumption  of  exclusive  rights  by  parties  or 
associations  who  have  no  corporate  monopolies,  is  ill^aL^     It  not  nn- 
frequently,  however,  has  happened  that  one,  entering  the  service  of 
another,  is  required  to  restrain  himself  &om  canying  on  the  particnlflr 
trade  of  his  master,  within  a  specified  district,  for  the  purpose  of  pre- 
venting future  rivalship  or  competition.    On  this  subject  Professor  Bell 
says,^ — (1.)  A  general  restraint  extending  to  the  whole  country  is  void, 
whether  with  or  without  consideration  given,  on  the  ground  of  iDJuiJ 
both  to  the  individual  sought  to  be  restrained  and  to  the  public,  who  may 
thereby  be  deprived  of  a  useful  member ;  (2.)  Particular  restraints  aie 
effectual,  on  the  principle  that  a  man  may,  by  his  own  consent,  give  over 
his  business,  or  part  with  it  to  another,  in  a  particular  place ;  and  he 
refers  to  the  English  case  of  Mitchell  in  support  of  this  view.     On  this 
principle,  agreements  have  been  sustained,  restraining  one  of  the  parties 
from  particular  trades  within  the  same  parish,  or  within  half-a-mile,  or 
within  ten  miles,  or  within  the  same  city.*    The  case  of  Davis  was  that 
of  an  assistant  to  a  country  surgeon.     In  Stalker's  case,  two  persons 
entered  into  a  copartnery  of  bookselling  in  Glasgow,  to  continue  for 
three  years,  and,  because  (as  the  report  says)  the  place  was  judged  too 
narrow  for  two  booksellers  at  a  time,  it  was  stipulated,  'That,  aftei 
'  the  expiry  of  the  three  years,  either  of  them  refusing  to  enter  into  t 
*  new  contract  upon  the  former  terms  should  be  debarred  from  any  con- 
'  cem  in  bookselling  within  the  city  of  Glasgow.*    In  a  reduction  of  th 
contract,  the  Lords  found  the  debarring  clause  in  the  contract  a  lawfa 
paction,  and  not  contrary  to  the  common  liberty  of  the  subject,    Th< 
same  principle  was  allowed  effect  in  a  recent  case.^ 

^  Scott  V.    Sceales,  8th  Feb.    1864,   2  ^  BeU*B  Commentaries,  i.  302. 

Macph.  613.  °  Mitchell  v.  Keynolds,  1  Peere  Williun 

>  15  Geo.  ni.  c.  28,  and  39  Geo.  III.  c.  181 ;  see  1  Smith's  Leading  Cases,  34<] 

56;  13th  June  1799.  Chessman  v.  Nainby,  2  Strange,  739,  ai 

3  Allan  and  Mearos  v,  Skene,  Dec.  1728,  Davis  v.  Mason,  5  Term  Rep.,  118  ;  Bdl 

M.  9454.  Commentaries,   L   302  ;    Stalker  v.  Ca 

<  Weavers    of    Calton    v.   Weavers    of  michael,  15th  Jan.  1735,  M.  9455  &  16,42* 

Glasgow,  17th  Dec.  1734,  Elch.  Pachtm  and  Elch.  Pactum  lUicUum^  No.  3. 

lUicilum,  No.  2 ;   and  Brown's  Synopsis,  ^  Watson  v.  Neufiert,  14th  July  186 

iiL   1434;   and  Young  v.  Procurators  of  1  Macph.  1110. 
Leith,  2lBt  Dec.  1765,  M.  9564. 
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Contracts,  or  stipulations,  which  interfere  with  the  freedom  of  election  Freedom  of 
0  offices  or  places  of  trust,  are  void  at  Common  Law.    In  these  cases,  as  o^^^  ob^ 
n  the  others  we  were  lately  considering,  the  rule  *  Melior  est  conditio  J^^  ®^ 
pomtfen^ts'equaUy  holds. 

A  person  to  whom  money  was  paid,  to  be  employed  in  bribery  with 
reference  to  an  election,  was  found  not  liable  to  be  called  to  account  in 
Court  by  the  party  who  had  given  him  the  money,  or  his  trustees.^  A 
bond  of  annuity  granted  as  a  bribe  to  secure  a  vote  in  the  election  of  a 
Uember  of  Parliament  will  not  sustain  action  at  the  instance  of  the 
original  holder.**  Corrupt  practices  in  procuring  votes  will  vitiate  the 
dection  of  the  trustee  in  a  sequestration,  and  render  him  ineligible  for 
rejection  by  the  creditors.* 

The  buying  and  selling  ofiGices  of  public  trust  or  employment  is  most  butivo  aud 
obnoxious  to  the  Law,  as  it  is  matter  of  public  concern  that  such  offices  of^pSbS^"^^*^ 
Aall  always  be  filled  by  the  persons  best  qualified  to  perform  their  f unc-  tbust. 
ions  without  regard  to  any  other  consideration.     This  is  stated,  with 
;reat  clearness  and  force,  as  the  principle  of  the  Common  Law,  by  the 
Lord  Chancellor  in  the  case  of  Stewart ;  *  and  again  by  the  Lord  Presi- 
lent  Hope  in  the  case  of  Thomson,  after  referred  to.     We  have  now, 
bowever,  to  a  large  extent,  the  benefit  of  express  enactment  on  this 
wbject     By  the  English  Statute,  5  &  6  Edward  VI.  cap.  16,  extended 
to  Scotland  by  49  Geo.  III.  cap.  126,  a  person  bujdng  or  selling  offices 
connected  with  the  administration  or  execution  of  justice,  and  in  various 
otber  public  departments,  or  buying  or  selling  deputations,  was  made  to 
forfeit  his  right ;  and  all  agreements  in  relation  to  such  buying  or  selling 
vere  declared  void  to  and  against  the  parties. 

The  above  Act  of  George  III.  applied  likewise  to  all  offices  in  the 
Crown's  gift  or  appointment ;  all  commissions,  civil  or  military ;  and  to 
tfl  places,  employments,  and  deputations  to  offices  in  the  department  of 
fte  Treasury,  Secretary  of  State,  Admiralty,  Excise,  and  others  of  public 
tawt  Both  Acts  except  from  their  operation  heritable  offices,  keeper- 
>lups  of  parks,  or  the  like ;  and  the  Act  of  George  III.  excepts  also 
offices  legally  saleable,  and  various  others. 

The  existence  of  these  Acts  renders  it  unnecessary  to  enter  into  any 
examination  of  such  cases  as  that  of  Stewart,  which  had  reference  to  a 
private  agreement  for  division  of  the  fees  of  the  office  of  Depute-clerk  to 
ihe  BiUs,  that  is,  in  certain  cases  of  summary  application  to  the  Court  of 
iession  by  petition,  or,  as  it  is  called,  bill      The  agreement  had  been 

>  Campbell  v.  Scotland,  28th  Nov.  1778,  ^  Manu  v,  Dickson,  Ist  July  1857,  19 

L  9530.  D.  942. 

*(Hen  V.   Dnndas,  15th  Jan.   1822,   I  «  Stewart  v.  MiUer,  25th  Feb.   1802,  4 

L  234.  Paton,  286. 


*  The  sabject  of  Corrupt  Practices  at  Elections  is  dealt  with  by  31  and  32  Vict, 
p.  125,  and  penalties  arc  imposed  by  sects.  43,  44,  and  45  on  persons  found  guilty 
bribery. 
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Offices  of       partly  sustained,  partly  disallowed,  in  the  Court  of  Session,  whose  jndg- 
puBuo  TRUST,   jjjg  jj|.^  QQ  f  j^j.  j^  jij  disallowod  the  agreement,  was  affirmed ;  so  far  as  it 

sustained  the  agreement,  no  appeal  had  been  entered,  but  the  House  of 
Lords  indicated  a  strong  opinion  that  the  transaction  was  illegal,  and 
they  would  probably  have  found  the  old  law  sufficient  to  annul  it,  if  the 
question  had  been  before  them  for  judgment. 

The  Common  Law,  however,  rightly  goes  further  than  the  Statutes, 
reprobating  all  transactions  by  which  the  proper  administration  of  an 
office  is  put  in  peril,  by  withdrawing  from  the  person  actually  perfonn- 
ing  the  duties  an  undue  portion  of  the  emoluments  allowed  him  by  law 
for  so  doing. 

The  Magistrates  of  Edinburgh  have,  alternately  with  the  Court  of 
Session,  the  patronage  of  the  office  of  Joint-keepers  of  the  Parliament 
House;  and,  upon  a  vacancy  which  occurred  in  1808,  the  Magistrates 
got  one  of  the  candidates  to  withdraw,  and  the  other  to  engage  that  if 
appointed  he  should  make  payment  of  a  life>annuity  to  the  withdrawing 
candidate  and  his  wife.  The  Court  found  the  obligation  for  the  annnitjr 
an  illegal  transaction,  and  not  actionable.^  The  same  principle  was 
allowed  effect  in  another  case,^  relative  to  an  appointment  to  the  office 
of  macer  of  the  Court  of  Session,  granted  by  a  private  individual,  in 
virtue  of  a  heritable  right  of  patronage.  An  attempt  was  afterwards  noade 
by  the  patron  in  that  case  to  reduce  the  appointment  of  the  macer,  on 
the  ground  of  his  having  refused  to  fulfil  the  conditions  on  which  he  got 
it,  but  the  Court  unanimously  dismissed  the  action.^  A  decision  whick 
cannot  be  reconciled  with  the  above  was  given  in  the  case  of  Haldane^^ 
where  one  of  two  extractors  of  the  acts  and  decrees  of  the  Couit  of 
Session  having  fallen  into  bad  health,  the  other  agreed  with  him  to  dii 
the  duties  of  both,  and  allow  him,  and  in  the  event  of  his  death  his  familjj 
a  share  of  the  profits.  The  Court  unanimously  sustained  the  contiaeL 
The  ground  of  this  decision  appears  to  have  been,  that  the  stipulaiioDS 
in  favour  of  the  one  party  and  his  family  had  no  influence  in  piocniing 
the  other's  appointment  But,  in  a  subsequent  case,^  an  agreemoit 
between  a  Depute  and  Assistant  Clerk  of  Session — whereby,  the  foimei 
being  disabled  from  age  and  infirmity,  the  latter  agreed,  for  a  certain 
consideration,  to  perform  the  whole  duties  of  both — was  foimd  illegal 
And  the  opinions  of  the  Court,  at  pronouncing  judgment,  appear  to  rendei 
Haldane's  case  no  longer  an  authority.  In  particular.  Lords  Macken<i< 
and  Jeflrey  lay  down  as  a  principle,  that  the  public  must  be  presumec 
to  suffer  when  they  get  the  services  of  only  one  person,  being  entitled  t( 
those  of  two.     These  cases  relate  to  judicial  offices,  and  the  same  roL 

1  Thomson  v.  Dove,    16th  Feb.   1811,  ^  Haldane    v,   De    Maria,    6th    Marc 
F.  C.                                                                  1812.  F.  C. 

2  Gardner  v.  Grant,  11th  March  1835, 

13  Sh.  664.  ^  Mason  v.  Wilson,  28th  Nov.  ISii, 

3  Bruce  v.  Grant,  27th  Feb.  1839,  1  D.      D.  160. 
583. 
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will  apply  to  administrative.^    The  cases  here  noted  both  related  to  the  Offices  of 

office  of  Keeper  of  the  Eegister  of  Sasines  in  Glasgow.    In  Paul's  case  a  ^^®"^  '^^*''- 

general  conveyance  by  the  Keeper  to  a  trustee  for  his  creditors  of  all 

estate,  heritable  and  moveable,  belonging  to  him,  was  found  not  to  include 

the  fees  and  emoluments  of  the  above  oflSce,  of  which,  under  a  private 

family  arrangement,  he  was  not  in  the  beneficial  possession  until  long 

after  the  date  of  his  trust-deed.    In  Ord's  case,  an  agreement,  whereby 

the  office  was  declared  to  be  held  in  trust  for  another  party  than  the 

Keeper,  and  to  whom  the  Keeper  was  bound  to  pay  over  the  emoluments, 

under  deduction  of  a  specific  sum  for  trouble,  was  found  illegal. 

It  is  not,  however,  to  be  understood  that  there  is  no  purpose  to  which 
a  part  of  the  emoluments  of  an  office  can  be  assigned.  This  is  a  very 
important  practical  point.  In  Ord's  case,  Lord  Fullerton  says, '  In  many 
'  cases  of  that  kind,  the  transaction  may  in  itself  involve  no  impropriety 
'or  illicit  consideration.  When  a  party  appointed  to  an  office,  and 
'entitled  to  its  emoluments,  agrees,  in  consideration  of  an  advance  of 
'money,  or  in  payment  of  a  lawful  debt,  or  for  any  other  consideration 
'in itself  legal,  to  assign  the  whole  or  part  of  the  emoluments  of  the 
'office,  the  transaction  itself  stands  clear  of  any  objection,  and  the  only 
'ground  for  refusing  effect  to  it  is  the  supposed  inexpediency  of  separate 
'ingthe  duties  of  the  ofiice  Irom  the  emoluments,  and  the  consequent 
'interest  on  the  part  of  the  public,  that  the  emoluments  thus  held  to  be 
'essential  to  the  due  and  effective  discharge  of  the  duties  shall  not  be 
'alienable  to  a  third  party.' 

Under  the  exceptions  noticed  by  Lord  Fullerton,  is  the  case  in  which 

parties  holding  offices,  and  becoming  insolvent,  when  suing  out  the  pro- 

oesB  of  eessio  bonorum,  are  usually  ordained  by  the  Court  to  assign  a  por- 

tbn  of  the  emoluments  of  their  office  to  their  creditors ;  and  it  appears, 

bom  Lord  Jeffrey's  opinion  in  Ord's  case,  that  in  analogous  cases  in 

England,  in  regard  to  Government  officials,  reference  is  in  use.  to  be 

made  to  the  head  of  the  department,  to  ascertain  how  much  of  the 

emolmnents  is  required  to  be  left,  as  salary  for  the  due  discharge  of  the 

office,  the  creditors  or  their  trustee  taking  the  balance  or  reversion. 

This  has  no  doubt  suggested  the  provision  in  sect.  149  of  the  Scotch 

Bankrupt  Act,*  by  which  the  Lord  Ordinary  or  Sheriff,  in  a  sequestra- 

ticni,  may  order  such  portion  of  the  pay,  half-pay,  emoluments,  or  pension 

of  any  bankrupt,  as  the  Secretary  at  War,  or  other  Chief  Officer  of  De- 

paitment  in  the  Government,  may  consent  to,  to  be  paid  to  the  trustee 

lor  the  creditors.    So  far,  therefore,  this  matter  is  now  under  regulation, 

and  it  is  probable  that  the  principle  adopted  in  sequestrations  will  be 

fidlowed  in  other  cases;  but  only  for  behoof  of  creditors,  not  as 

matter  of  mere  private  arrangement  between  parties.    The  distinction 

between  these  classes  of  cases  is  thus  stated  by  Lord  Mackenzie  in 

1  See  PmI  r.  HilU  15«h  Nov.  1S38, 1  D.      son,  524 ;  and  Ord  v.  Paul,  2l8t  May  1S47, 
27 ;  am  rerened,  6th  Oct.  1S41,  2  Robin-      9  D.  1118.  '  19  &  20  Vict  c.  79. 
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Ord's  case,  'What  is  paid  to  a  man's  creditors  is  paid  to  himself/    'The 

*  payment  to  a  third  party  does  the  party  no  good  whatever ;  whereaSk 

*  if  the  creditors  do  not  get  the  surplus  salary,  in  the  case  of  cessio  the 
'  man  is  put  in  jail,  so,  by  getting  his  discharge,  he  pays  to  himsell' 
It  is,  however,  in  all  cases  matter  of  public  interest  that  the  party  who 
is  to  administer  any  office  shall  receive  what  is  necessary  for  the 
efficient  discharge  of  its  duties ;  and  the  Court  will  not  sanction  any 
private  assignation  which  interferes  with  the  fair  operation  of  that 
principle.  The  above  clause  does  not  extend  to  the  case  of  the  pension 
of  the  clerk  of  a  deceased  Judge  of  the  Court  of  Session.  Such  pension 
is  payable  by  the  Lords  of  the  Treasury,  in  consequence  of  their  having 
had  made  over  to  them  a  special  fund  out  of  which  the  pensions  to 
Judges'  clerks  were  formerly  payable;  and  the  above  clause  in  the 
Bankrupt  Act  does  not  apply  to  the  Lords  of  the  Treasury,  or 
authorise  the  trustee  in  such  clerk's  sequestration  to  obtain  from 
the  Treasury  an  order  for  payment  to  him,  for  behoof  of  the  credi- 
tors, of  a  portion  of  the  pension.^  The  Judge's  clerk,  moreover,  is  not 
the  servant  of  the  Lords  of  the  Treasury,  nor  subject  to  them,  nor  in 
their  department 

SmoifT.  Simoniacal  contracts  are  void  at  Common  Law,  as  cX>  turpem  causam 

et  contra  honos  mores.  An  obligation,  by  the  friends  of  one  of  two  candi- 
dates, for  the  presentation  as  minister  of  a  parish  church,  to  the  heriton 
of  the  parish  (who  were  not  the  patrons)  to  allow  a  yearns  vacant  stipend 
for  kirk  purposes,  in  consideration  of  their  friend  receiving  the  presenta- 
tion, is  not  actionable.^  A  patron,  who  had  intended  to  give  the  pre- 
sentation to  a  vacant  parish  to  a  distant  relative,  was  induced  to  seleet 
another  presentee,  on  condition,  irUer  alia,  of  obtaining  an  obligation  for 
an  annuity  to  his  own  relation  from  the  presentee's  father.  The  pre- 
sentee was  not  implicated ;  his  father  refused  to  pay  the  annuity  and 
was  found  not  liable,  but  the  Court  fined  both  him  and  the  patron  for 
behoof  of  the  poor.^  An  obligation  by  a  minister  not  to  ask  for  any 
augmentation  of  glebe  or  stipend  is  not  binding.^  Neither  is  an  obliga- 
tion by  a  minister  to  the  heritors,  that,  on  their  withdrawing  opposition 
to  an  augmentation  applied  for,  he  shall  not  ask  another  during  his 
incumbency.^  A  parish  schoolmaster  holds  his  office  ad  vitam  aiU 
cvipam;  and  an  admission,  taken  from  him  by  the  heritors,  that  he  held 
at  pleasure,  is  unlawful,  and  gives  the  heritors  no  right  to  remove  him.* 
In  Duff's  case,  it  was  observed  by  the  Court,  that,  though  heritors  cannot 
effectually  stipulate  that  a  parish  schoolmaster  shall  be  removed  at  their 
pleasure,  they  are  not  precluded  from  taking  a  teacher  for  a  few  months 

1  Latta  V,  Bremner,   ISth  July   1857,  ^  Boyd  v.  Earl  of  OaUoway,  22d  Jan. 
19  D.  1107.  1794,  M.  9683. 

2  Steven  v.  Lyall,  20tb  Feb.  1759,  M.  «  Earl  of  KeUie,  etc.,  9th  March  180S, 
9678.  M.  15,710. 

s  Maxwell  v.  Thomson,  19th  Jan.  1776,  *  Duff  v.  Grant,   20th  Feb.  1799,  M. 

M.  9580.  9576. 
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^n  tnaL  It  has  been  held  not  illegal  for  the  heritors,  on  the  death  of 
I  parish  schoolmaster,  to  agree  with  the  shareholders  of  Em  academy, 
lOanded  by  private  subscription,  to  abstain  from  filling  up  the  vacancy, 
md  to  pay  their  proportions  of  school-salary  into  the  hands  of  the 
krnstees  of  the  academy,  to  be  employed  in  the  purposes  of  that  institu- 
tum;  the  agreement  being  qualified  by  a  power  to  resile,  in  case  any  one 
having  a  legal  title  should  call  a  statutory  meeting  of  heritors,  for  the 
dection  of  a  parochial  schoolmaster  in  ordinary  form.^  This  was  a 
very  special  case,  and  I  refer  to  it  rather  as  pointing  out  what  appears  to 
bave  been  a  sensible  arrangement  in  the  circumstances,  than  as  illus- 
t»tmg  any  legal  principle.* 

Where  a  bursary,  by  the  deed  of  mortification,  was  destined  to  be 
held  for  nine  years,  and  a  presentation  by  the  patron  bore,  ex  fade,  to  be 
granted  on  the  express  condition  that  the  presentee  should  resign  when- 
ever called  upon  by  the  patron  to  do  so.  Lord  Kinloch  held  that  this 
was  an  unlawful  condition,  which  could  not  be  held  pro  non  adjeeto; 
hat  was  an  essential  vitiation  of  the  presentation.  No  judgment  on  this 
point  was  pronounced  by  the  Court.* 

Stipulations  in  opposition  to  the  arrangements  made  by  the  Eevenue  STiPULAwoira 
kw8,orin  contravention  of  these  laws,  are  not  entitled  to  effect     ^J^o^^^^^ 
fte  Act  imposing  the  Income  Tax,'  parties  liable  in  payment  of  interest,  l^^- 
lent,  or  other  annual  payments,  are  declared  entitled  to  deduct  or  retain 
the  tax  from  the  sums  payable  by  them ;  and  all  contracts  made,  or  to 
he  made,  *  for  payment  of  any  interest,  rent,  or  other  annual  payment,  in 
fan,  without  allowing  such  deduction,'  are  declared  utterly  void.  This  pro- 
▼iaion  is  re-enacted  by  the  Act  1 6  &  1 7  Vict.  cap.  34,  sect.  5 ;  and  the  stipu- 
hition  contained  in  a  marriage-contract,  that  an  annuity  was  granted  to  a 
wife 'exempted  from  all  burdens  and  deductions  whatsoever,'  was  held 
void  by  these  Acts,  as  far  as  it  related  to  the  Income  Tax.    The  debtor 
was  accordingly  found  entitled  to  deduct  the  tax  from  the  annuity.*  ^ 

I  now  notice  contracts  relative  to  contraband  of  trade,  or  smuggling,  SMuacLmo. 
the  general  rule  as  to  which  is,  that  no  action  is  maintainable  on  the 

'DtTidaon    v.    Macgregor,    27th    Feb.*  s  6  &  6  Vict.  c.  35,  8.  103. 
1850;  12  D.  7S9. 

*Baiiu»y  V.  Ramsay,  20th  July  1859,  «  Blair  v.  AUen,  17th  Nov.  1858,  21  D. 

21  D.  1367.  15. 


*  With  reference  to  this  paragraph,  the  reader  may  be  reminded  that  these  Lectures 
were  written  before  the  passing  of  the  Patronage  Act  of  1874,  or  the  Scotch  Education 
Ad  of  1872. 

h  In  the  case  of  Mackie*s  Trustees  v.  Mackie,  etc.,  15th  January  1875,  2  R.  312,  it 
wm  held  that  an  annuity  directed  by  a  testator  to  be  paid  to  his  widow,  *  free  from 
an  bordens,  taxes,  and  deductions  whatsoever,'  and  declared  to  be  in  full  of  aU  her 
tg^  lights,  was  not  struck  at  by  the  Act,  and  that  the  widow  was  entitled  to  payment 
4  the  annuity  free  of  Income  Tax,  the  bequest  in  the  above  terms  being  of  the  nature  of 
a  additional  legacy,  and  not  of  a  contract  or  agreement.  See  also  Rodger's  Trustees  v, 
lodger,  9Ui  Janoary  1875,  2  R.  294. 
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contract,  or  for  the  price  of  the  goods  purchased.    The  maxim  still  is, 
'  Melior  est  conditio  possiderUis  vel  defendcntis' 

As  regards  contracts  made  in  this  country,  the  rule  is  dear  and  with- 
out exception.  The  parties  cannot  recover  on  such  contracts.^  This 
rule  strikes  also  against  foreigners  accessory  to  the  smuggling,  their  acoes- 
sion  being  matter  of  fact  to  be  proved.  It  isr  good  also  against  the  assig- 
nee to  a  debt  incurred  to  the  foreigner  accessory  to  the  smuggling  on 
account  of  the  price  of  smuggled  goods ;  and  the  right  of  such  assignee 
will  not  be  saved  though  he  holds  a  heritable  bond  for  the  debt,  and  ii 
infeft  on  it ;  because  the  assignee  to  an  ordinary  debt  is  liable  to  all  tke 
exceptions  pleadable  against  the  cedent.  The  heritable  bond  and  infsft- 
ment  will  not  vary  the  case,  for,  though  such  bond  and  infeftment  would 
give  a  preference  in  an  ordinary  case,  and  bar  any  personal  excepfm 
against  the  security,  they  do  not  bar  exceptions  against  the  debt  secuiel' 

In  contracts  made  abroad  for  the  sale  of  smuggled  goods,  where  the 
seller  is  a  foreign  merchant,  and  is  not  accessory  to  the  breach  of  our  lawi^ 
action  is  allowed  to  such  foreign  merchant  for  the  price  of  the  goodly 
even  if  he  knows  that  the  goods  are  to  be  smuggled  into  this  counlij, 
provided  he  has  no  concern  himself  with  the  smuggling  schema  Ihe 
contract  of  sale  is  legally  made  abroad.  It  is  completed  by  deliveiy 
abroad,  and  our  laws  are  not  ofTended  by  it.  They  therefore  allov 
the  claim  for  the  price ;^  and  action  is  allowed  in  similar  cases  toe 
native  of  this  country  settled  abroad,  if  he  heus  acted  simply  as  a  seller, 
even  though  he  suspected,  or  indeed  knew,  that  the  goods  were  mwA 
to  be  smuggled  into  England.  ^  There  are  numerous  cases  to  this  effiMt 
The  same  was  found  as  to  a  Scotchman  settled  in  the  Isle  of  Man.'  In 
these  cases  the  law  to  be  looked  to  is  that  of  the  country  where  the 
contract  was  made. 

As  to  transactions  entered  into  after  the  goods  have  come  into  this 
country,  there  is  a  difference  between  the  case  of  goods  actually  prohi- 
bited and  other  smuggled  goods.  No  horm  fides  will  support  the  contract 
if  the  goods  are  absolutely  prohibited.*  Every  one  must  know  that  it  is 
unlawful  to  deal  in  prohibited  goods,  and  action  is  no  more  competent 
against  the  cautioner  for  the  purchaser  of  such  goods  than  against  the 
purchaser  himself.^  But  after  the  ^oods,  not  being  proliibited,  are  in 
circulation  in  this  country,  the  bond  fide  seller  has  action  for  the  price, 
though  the  goods,  having  been  smuggled  into  this  country,  shall  be  seized 
for  non-payment  of  the  duties.^    Bills  for  the  price  of  contraband  goods, 

I  Nisbet's  Trustee  v.  Robertson ;  BeU's  «  CoUen  k  Co.   v,   Philip,   16(h    KiJ 

Octavo    Cases    (1791),    349 ;    and    Lord  1793,  M.  9554. 

Kenyon,  in  English  case  of  Biggs,  there  ^  Crawford  v,  Boyd,  5th  December  1765, 

cited.  6  Br.  Sup.  914. 

3  Nisbet's  case.  o  M'Master  v,  Forsyth,  2d  Marah  1775 

5  Br.  Sup.  530. 

3  Holman    v,    Johnson,    Cowper,    341,  ^  Sibbald  v.  Wallace,  27th  July  1779, 1 

cited  in  BeU's  Comm.  i.  307.     See  Lord  Br.  Sup.  532. 

Mansfield's  exposition  of  the  law  as  there  ^  M'Lean  v.  Sword,  5th  December  I78fl 

rei)orted.  M.  9549. 
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however,  whilst  in  the  hands  of  original  parties,  will  not  authorise  action.^ 
Nor  will  they  allow  action,  though  in  the  hands  of  an  onerous  indorsee, 
if  acquired  by  him  when  overdue.* 

The  Act  1621,  cap.  14,/anent  playing  at  cards  and  dice,  and  horse-  Oamino. 
laoeSy'  which  was  passed  to\^strain  excess  in  play,  appointed  the  surplus 
above  100  merks,  won  at  cards  or  dice,  within  the  space  of  twenty-four 
hours,  or  at  horse-races,  to  be  consigned  within  twenty-four  hours  there- 
from for  behoof  of  the  poor  of  the  parish  where  the  winning  took  place. 
This  Act  was  found  not  to  be  in  desuetude  as  to  a  horse-race  in  the  case  of 
Maxwell,'  and,  in  a  sequel  to  the  same  case,^  the  money  won  upon  the  race 
was  found  to  belong  to  the  poor  of  the  parish  where  the  bet  was  laid. 

The  Act  of  9  Anne,  cap.  14,  is  much  more  broad  and  stringent ;  enact- 
ing 'that  all  notes,  bills,  bonds,  judgments,  mortgages,  or  other  securities 
or  conveyances  whatsoever,'  where  the  whole  or  any  part  of  the  consi- 
doation  consisted  of  money  won  at  play,  or  lent  at  the  time  to  play  with, 
dttll  be  '  utterly  void.'  This  Act  was  put  in  force  against  a  party  hold- 
ing a  bond  as  trustee  for  the  winner  of  money  at  play  f  and  against  the 
pantee  in  a  bill,  a  portion  of  which  was  for  money  lost  at  play,  the 
lemainder  for  furnishings ;  reserving  the  right  of  ordinary  action  for  the 
famishings  ;^  and,  after  a  contrary  practice,  full  effect  has  been  allowed 
to  this  Act  against  onerous  bond  fide  holders  of  bills.^  ^  Again,  the  plea 
of  nftum  reale  was  sustained  against  the  onerous  indorsee  of  a  bill  for  a 
gttning  debt;  Lord  Ciingletie  saying,  'such  a  biU  is  just  a  piece  of 
vaste  paper.'^  But,  in  respect  of  the  hardship  and  injustice  arising  to 
\mdfiit  third  parties  from  the  former  state  of  the  law,  the  Act  5  &  6 
Will  lY.  cap.  41,  repeals  so  much  of  the  Act  of  Queen  Anne  as  annuls 
ttiy  note,  bill,  or  mortgage ;  and  every  note,  bill,  or  mortgage,  which  but 
tnrthis  last  Act  would  have  been  absolutely  void,  is  to  be  held  as  granted 
far  an  illegal  consideration.  If,  therefore,  the  granter  shall  actually  pay- 
to  any  indorsee,  holder,  or  assignee,  the  amount  thereby  secured,  the 
maej  so  paid  shaU  be  held  as  paid  for  the  original  grantee  of  the  note, 
Ul,  or  mortgage,  and  shall  be  recoverable  from  him  as  an  ordinary  debt 
In  the  case  of  notes,  bills,  or  mortgages,  the  law  is  thus  now  altered 
to  the  above  effect,  as  far  as  regards  onerous  h(ynA  fide  third  parties.  The 
alteration  made  is  not  expressly  applicable  to  simple  bonds,  not  being 
mortgageB ;  and  though  on  principle  the  holders  of  bills  and  bonds  are 
piecisely  in  the  same  case,  this  distinction  ought  to  be  kept  in  view. 
Probably  the  term  '  mortgage '  may  be  held  as  including  a  bond  and 

1  Dnncui  v.  Thornton,  8th  Feb.  1776,  ^  Pringle  v.  Biggar,  7th  Nov.  1740,  M. 

M.  9546.  9509. 

*  McrcftntQe  Law  Amendment  Act,  19  ^  M*Coull  v.  Braid  wood,  5  th  March  1767, 

k.  20  Viet,  c  60,  a.  16.  M.  9518. 

s  Mazwen  v.  Blair,  14th  July  1774,  M.  ^  Laidlaw  v.  Wylde,  9th  Jane   1801 ; 

Hume  45. 


of    Domfries    v.    Kirk-  ^  Hamilton  v.  Buaaell,  18th  May  1832, 

of  Kirkcndbright  and  Kelton,  15th      10  Sh.  549. 
1775,  M.  10,580. 
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disposition  in  security.  But,  whether  as  regards  bonds,  bills,  or  mort- 
gages, the  safe  practical  rule  is  to  have  nothing  to  do  with  them, 
whenever  they  seem  exposed  to  the  taint  of  a  game  debt. 

. 

Waoebs.  In  Scotland,  and  by  the  Common  Law,  wagers  are  not  actionabla' 

In  Wordsworth's  case  it  was  observed,  that  Courts  were  instituted  to 
enforce  the  rights  of  parties  arising  from  serious  transactions,  and  can 
pay  no  regard  to  sponsiones  ludicroe?     We  are,  however,  to  distinguish 
between  the  cases  noted  and  that  of  Graham,'  where  the  prize  at  a 
coursing  match  had  been  won  by  a  dog  belonging  to  Gibson,  but  named 
for  the  match  by  PoUock.    There  was  no  dispute  as  to  the  winning  dog; 
a  question  on  that  point  would  have  fallen  under  the  head  of  sponaio 
Ivdicra ;  but  a  question  was  raised,  whether  the  prize  belonged  to  the 
owner  of  the  dog,  or  the  party  who  had  named  the  dog,  and  the  Court 
held  that  question  to  be  one  of  patrimonial  right  and  lawful  contract; 
and  cognisable  by  the  Court  only.    The  opinions  delivered  at  advising 
this  case  show  fully  the  distinctive  principles  on  which  it  was  held 
appropriate  to  a  Court  of  Law.* 

Wagers  connected  with  the  price  of  the  public  funds  are  null  by  the 
Act  7  Geo.  11.  cap.  8 ;  made  perpetual  by  10  Geo.  II.  cap.  8  ;  and  these 
Acts  were  held  to  reach  a  transaction  by  which,  in  consideration  of  time 
being  allowed  for  payment  of  part  of  the  price  of  a  house,  the  purchaser 
agreed,  at  the  expiry  of  such  time,  in  the  seller's  option,  either  to  pay 
the  money  balance,  or  a  sum  equal  to  the  quantity  of  Government  stock 
which  such  balance  would  have  bought  at  the  dat^e  of  the  purcbasei 
There  was  likewise  an  usurious  condition  (then  unlawful)  in  the  bargain, 
on  which  account,  and  also  in  respect  of  the  Act,  the  transaction  was 
annulled.* 

We  have  a  late  Act  in  reference  to  gaming  and  wagering.^  But 
when  a  single  individual  employs  a  broker  to  buy  and  sell  shares  of 
stocks,  neither  possessing  the  shares  which  he  instructed  his  broker  to 
sell  nor  intending  to  take  up  the  shares  which  he  instructed  his  broker 
to  buy,  but  merely  speculating  on  rises  and  falls  in  the  market,  and 
hoping  to  settle  by  payment,  on  receipt  of  differences,  this  is  not  gaming 
or  wagering  in  the  sense  of  the  above  Act.  It  is  held  necessary,  in 
order  to  constitute  gaming  and  wagering  in  the  sense  of  the  Act,  that 
there  shall  be  two  parties  opposed  to  each  other,  each  intending  that 
the  transactions  shall  be  fictitious,  and  neither  of  them  bound  to  deliver 

^  Bruce  v.  Ross,  26th  Jan.   1787,  M.  ^  Graham  v.  Pollock,  let  Feb.  1848,  10 

9523 ;  affirmed  14th  April  1788,  3  Paton,  D.  646. 
107 ;  Wordsworth  v.  Pettigrew,  15th  May 

1799,  M.  9524.  *  Scott  r.  Kyle,  14th   May   1800,  M. 

^  See  also  Gordon   v,   Campbell,   16th  App.  Pactum  JlUcUum,  No.  2. 
Nov.    1804^   M.   App.  Pactum    IllicUum, 

No.  3.  5  8  &  9  Vict.  c.  109. 


5 

X 


^  See  Calder  v.  Stevens,  20th  July  1871,  9  Macph,  1074. 
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or  accept  tiie  shares.^  The  question  was  raised,  but  not  settled,  in  Foulds' 
case^  whether  the  Act  extends  to  Scotland.^ 

The  laws  against  usury,  that  is,  against  taking  or  stipulating  for  usubt. 

interest  on  the  loan  or  use  of  money  at  a  rate  higher  than  was  allowed 

by  Act  of  Parliament,  are  all  now  abolished  by  the  Act  17  &  18  Vict. 

cap.  90,  passed  on  10th  August  1854 ;  in  a  schedule  annexed  to  which 

a  list  of  the  former  laws  on  this  subject  will  be  found.    It  is  accordingly 

BOW  competent  to  stipulate  in  tiny  bond  or  contract  for  whatever  rate  of 

interest  the  parties  may  agree  upon.    But  the  Statute  has  no  retrospective 

effect;  on  the  contrary,  by  sect  2,  it  is  declared  not  to  prejudice  or  afifect 

the  lights  or  remedies,  or  diminish  or  alter  the  liabilities,  of  any  person 

in  respect  of  any  act  previously  done. 

It  is,  therefore,  necessary  to  keep  the  previous  state  of  the  law  in 

new.    Some  notices  of  the  older  laws  will  naturally  be  suggested  by  the 

terms  of  the  moveable  or  personal  bond  when  we  are  treating  of  it. 

But  it  would  be  out  of  place  here  to  go  at  any  length  into  the  general 

nityect  of  the  usury  laws,  whose  chief  interest  now  consists  in  the  lesson 

ftey  teach,  that  even  stringent  and  ofb-repeated  enactments,  if  contrary 

to  justice  and  sound  policy,  will,  by  some  means  or  other,  be  largely 

ended  by  those  whom  principally  they  were  intended  to  restrain.    The 

iBeent  Act,  however,  did  not  alter  then  existing  contracts,  express  or 

Allied,  in  reference  to  interest;  and,  in  terms  of  sect.  3,  the  same 

tterest  as  was  then  payable  under  such  contracts  was  to  be  recoverable 

ii  if  the  Act  had  not  passed.     The  rate  of  interest,  being  no  longer  fixed 

^  Act  of  Parliament,  should  be  made  matter  of  express  stipulation  in 

dl  money  transactions  involving  liability  to  pay  interest.    But  it  is 

^N>rtant  to  keep  in  view  that,  with  reference  to  heritable  securities, 

fcr  what  are  familiarly  known  as  cash  credits,  the  Act,  sect.  7,  expressly 

iBitncts  the  sum  to  be  secured  (as  formerly)  to  the  amount  of  the 

(QneipQl  sum  of  the  credit,  and  three  years'  interest  thereon  at  five  per 

tOkt    Whatever,  therefore,  may  be  the  rate  of  interest  actually  charge- 

riUe  in  such  cases,  the  heritable  security  will  reach  only  the  principal 

MOD,  and  three  years'  interest  at  the  old  legal  rate  of  five  per  cent. 

Under  the  Roman  law,  the  sale  of  an  expected  inheritance — the  pactum  dr 
[iWim  Corvinwa  super  hcereditate  viventis — was  void.    But  contracts  v^oTisr^*^ 
flf  ftat  nature  are  lawful  amongst  us,^  and  they  are  by  no  means  rare. 
Indeed  they  are  frequently  conducive  to  the  best  interests  of  the  par- 
ties, to  whom  a  future  inheritance  can  never  make  up  for  the  want  of 
ipeeent  means  of  education,  or  it  may  be  of  maintenance.    Probably  this 
the  most  expensive  way  in  which  to  create  a  capital  fund  for  present 
pmposes,  or  an  income ;  yet^  as  such  matters  are  now  understood  and 

1  Foulds  V.  Thomwrn,  10th  June  1S57,          '  Stair,  i.  10.  8,  &  iii  S.  28 ;  Erskine, 
If  D.  803.  iii  3.  84. 

*  Soe  on  this  point  also  Calder  v,  Stevens,  mpra,  p.  156. 
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arranged,  through  the  medium  of  an  insurance  company,  the  exactioiu 
though  heavy,  cannot  be  unfairly  rigorous. 

For  illustrating  the  law  and  practice  on  this  point,  it  seems  enoagl 
to  notice  the  case  of  Buchan,^  where  the  Court  expressly  sanctioned  th 
sale  by  tutors  of  a  portion  of  their  pupil's  expected  inheritance,  in  ooft 
sideration  of  a  present  advance  of  money,  to  pay  debts,  and  of  a  temporal} 
annuity  for  the  child's  subsistence  and  education;  and  the. case  ol 
M'Kirdy,'  in  which  the  Court  unanimously  sustained  the  sale,  at  one 
year's  purchase,  of  the  contingent  right  of  succession  of  an  heir  of  entail 
to  his  nephew  in  lands  yielding  between  £500  and  £600  yearly  of  lent 
The  consideration,  as  the  case  turned  out,  was  very  inadequate,  but  it 
might  have  been  altogether  different ;  and,  in  point  of  fact,  the  succes- 
sion, which  had  been  sold,  did  not  become  available  for  eleven  yean 
after  the  purchase,  when  the  heir  in  possession  met  with  an  accidental 
death,  and  there  was  not  the  slightest  ground  for  alleging  facility,  £riii4 
or  circumvention.  The  decision  settled  incontestably  that  such  tianaao^ 
tions,  though  apparently  not  allowed  in  England,  except  to  the  effect  of 
enabling  the  purchaser  to  reimburse  his  outlay,  are  lawful  in  Scotland. 
In  particular  circumstances,  no  doubt,  they  would  be  looked  on  un- 
favourably, so  that  great  care  should  be  exercised  in  conducting  them. 
M'Kirdy's  case  will  suggest  a  variety  of  cautions.  But,  though  voluntaij 
rights  can  be  granted  by  an  heir-presumptive  to  affect  his  contingent 
succession,  he  has  only  a  spes  siiccessioms,  and  has  no  such  right  as  is 
capable  of  being  adjudged  by  his  creditor.  The  adjudication  of  a  90 
successionis  is  incompetent.^ 

Purchase  bt  Agents  cannot  purchase  the  estate  of  their  constituents,  or  debts  due 

by  their  constituents ;  neither  can  trustees  buy  lands  which  they  them- 
selves are  selling.^  The  interests  of  the  buyer  and  seller  being  absolntefy 
adverse  to  each  other,  no  one,  whose  business  and  duty  it  is  in  an  official 
capacity  to  seU,  can,  in  his  private  capacity,  purchase  the  subject  which 
he  is  selling.  He  is  bound,  as  acting  for  the  seller,  to  obtain  the  heat 
price  he  can ;  and  that  obligation  precludes  him  from  purchasing,  or 
being  interested  in  the  purchasa  On  this  principle,  the  feuitor  for  a 
pupil,  who  had  acquired  for  his  own  benefit  rights  affecting  the  pupiTs 
estate,  was  foimd  liable  to  conmiunicate  the  benefit  thereof  to  the  pupiL^ 
A  factor  is  bound  to  communicate  an  abatement  from  the  nominal 
sum  due,  allowed  at  the  settlement  of  a  debt ;  and  it  was  found  that  8 

^  Earl  of  Buchan,  16th  Dec.  1837,  16  >  Beaton  v,  McDonald,  7th  June  1821 

Sh.  238  ;  and  7th  March  1839,  1  D.  637.  1  Sh.  49. 

^  M'Kirdy  v,    Auatmther,    31st    May  ^  Lord    Lndqnhaim    v.    Lord    Haddo 

1839,  1  D.  855.  2Sth  March  1632,  M.  9503. 

^  Where  one  of  two  trustees  purchased  after  competition  at  a  public  sale,  an 
another  offerer  brought  a  reduction  of  the  sale  on  the  ground  that  the  purchaser  wa 
also  one  of  the  trustees  selling,  it  was  held  that  this  was  not  an  objection  competent  to  1) 
taken  by  a  third  party,  although  the  beneficiaries  might  have  been  entitled  to  u 
aside  the  sale  if  made  for  behoof  of  the  trustees. — Aberdein  v.  Stratton*8  Trostc^ea,  29t 
March  1867,  5  Maci>h.  726. 
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clause  in  a  factory,  giving  liberty  to  the  factor  to  purchase  in  claims 

against  his  constituent,  for  his  own  behoof,  was  contra  banos  mores,  and 

▼oid  in  law.^    The  same  principle  was  given  effect  to  in  the  case  of  an 

inteidictor,'  and  of  the  trustee  in  a  private  trust.^    In  the  case  of 

Wiighfs  Trustees,  the  trustee  under  a  private  trust,  who  had  acquired  a 

debt  affecting  the  trust-estate,  was  obliged  to  give  the  benefit  of  the 

piarchase  to  the  estate.     In  another  case,^  law-agents,  who  were  also 

their  client's  trust-assignees,  factors,  and  interdictors,  had  bought  subjects 

over  which  their  client  had  a  debt,  heritably  secured.    The  debt  was 

not  paid  off  in  cash,  but  allowed  for  in  account ;  and,  at  the  distance  of 

more  than  thirty  years  from  the  time  of  the  purchase,  it  was  held  that 

the  i^nts  had  bought  for  their  constituent,  and  were  boimd  to  make 

over  the  subjects  to  him. 

The  common  agent  appointed  to  act  for  behoof  of  all  concerned  in  a 

process  of  sale  of  an  estate,  and  of  ranking  the  creditors  on  the  price, 

caniiot  ^imap-lf  buy  the  lands  when  exposed  to  sale.    He  is  a  gTiasi 

tnstee,  and  bound  to  get  the  highest  price  he  can  in  the  sale;  and  he  is 

not  entitled  to  place  himself  in  a  situation  where  he  can  use,  exclusively 

far  his  personal  benefit,  information  as  to  the  value  and  capabilities  of 

111  estate,  or  any  other  information,  to  the  benefit  of  which  the  parties 

far  whom  he  is  acting  as  agent  are  entitled^    The  director  of  a  bank,  in 

eoorse  of  being  wound  up,  and  who  was  one  of  the  parties  appointed  to 

Rperintend  the  winding  up,  and  also  the  law-agent  of  the  bank,  is  not 

tttitled  to  buy  the  outstanding  debts  of  the  concern.    He  also  is  a 

trustee.^    A  heritable  creditor,  selling  under  a  bond  and  disposition  in 

iKoritj,  is  not  entitled  to  be  himself  the  purchaser.    In  the  character 

<(  seller,  he  is  a  trustee  for  all  concerned,  and  so  is  excluded,  as  having 

in  adverse  interest  to  the  purchaser.^  The  director  of  a  public  company 

I  not  entitled  to  enter,  as  an  individual,  into  contracts  with  the  com- 

[11^.    In  the  character  of  director,  he  is  trustee,  and  has  an  interest 

^iherBe  to  a  contractor's ;  and  it  is  no  answer  to  say  that  he  gave  terms 

[M&vourable  as  others,  or  even  more  favourable  than  others.    The 

Onirt  will  not  discuss  any  averment  on  that  point,  but  will  hold  the 

^inetor  absolutely  excluded  from  contracting.^  And  under  the  Bankrupt 

^Mvmj  V.  littmy,  16th  June  1710, 

[JtliOi;  Coraui  v.  M*Oowui,  15th  Jan. 
iJJIi^lf,  9504^ 

!    'Ompben  V.  Campbdl,  5th  Feb.  1761, 
ill  7156. 

'  Wi^kt  V.  Wright,  24th  June  1712,  M. 

U,m  ;  and  Wrist's  Tnistees  v,  Hamil- 

■,  Sth  March  1S39,  1  D.  668 ;   as  re. 

BBBd,  8d  Angiiat  1842, 1  BeFs  App.  574. 

*  Gflfies  V.  M'Lachlan's  representatives, 

EiM  Febu  1S46,  8  D.  487. 


^  York  Buildings  Co.  v.  Mackenzie,  8th 
March  1793,  M.  13,367;  as  reversed, 
13th  May  1795,  3  Paton,  878. 

•  Thorbum  v.  Martin,  8th  July  1853, 
15  D.  845. 

7  Taylor  v.  Watson,  20th  Jan.  1846,  8 
D.  400. 

8  Blaikie  v.  Aberdeen  Railway  Co.,  19th 
Not.  1851,  14  D.  66,  and  20th  July  1854, 
1  M'Queen,  461.     This  is  a  leading  case.^ 


*  lliia  oaae  is  to  be  distinguished  from  that  of  Paterson  v.  Portobello  Town  HaU  Co. 
intod),  21st  May  1866,  4  Macph.  726,  in  which  a  lease  of  the  Town  Hall  granted  to 
I  Town  Hall  ComiMaiy  by  Police  Commissioners,  some  of  whom  were  mem  Ws  of  the 
Apany,  wa«  foimd  not  inyalirl. 
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Act/  when  estate  is  sold  publicly,  by  virtue  of  the  Act,  the  trustee  or 
comnussioners,  or  adjudger  selling,  is  not  entitled  to  purchase.  A 
similar  clause,  under  the  immediately  prior  Bankrupt  Act,  was  enfoioel 
in  a  case  where  the  trustee  made  the  purchase  through  a  third  pariy, 
in  name  of  his  son,  who  was  a  minor,  and  without  visible  means,  bat 
truly  for  himself^  But  the  Act  allows  any  creditor  to  purchase  at  the 
public  sale  of  the  estate. 

The  counsel  who  signs  formal  petitions  relative  to  a  sale,  under  the 
Acts  for  redemption  of  the  Land  Tax,  is  not  incapacitated  from  puichai- 
ing.^  An  accountant  who  had  been  employed  to  examine  and  report 
upon  the  affairs  of  a  bankrupt  estate,  was  held  not  thereby  disqualified 
from  becoming  purchaser  of  part  of  the  estate.^  And  in  the  case  of 
Maxwell,^  heritable  creditors,  selling  the  subject  of  their  security  under 
warrant  obtained  before  the  Sheriff,  became  themselves  the  purchaseisata 
public  roup,  and  were  allowed  to  hold ;  because,  on  the  debtor  ohj&ctisg 
they  offered  to  give  up  their  purchase  to  him,  and  he  declined  to  aooqpt 

It  is  stated  by  Sugden  ^  (Lord  St  Leonards),  that  in  England,  if  a 
mortgagee,  at  whose  suit  a  sale  is  being  conducted  under  the  autiioiiij 
of  a  Court  of  Equity,  is  allowed  to  bid  for  the  estate,  he  will  not  be 
permitted  to  conduct  the  sale,  and  that  no  party  to  a  suit  can  bid  fir 
an  estate  sold  without  the  authority  of  the  Court.  Our  proceediogB,  in 
the  case  of  sale  under  a  heritable  bond,  do  not  afford  any  opportonitiei 
for  arrangements  of  this  nature.  And,  as  the  law  stands.  Maxwell's  case 
does  not  hold  out  any  inducement  to  parties  similarly  situated  to  fidlow 
the  example  there  set  It  is  best  for  the  heritable  creditor  to  Tnaintda 
the  character  of  creditor  throughout, — ^to  sell  when  he  can  find  a  totaDf 
imconcemed  third  party  to  purchase,  and  then  to  be  done  with  it 


BUTTNO  THE 
SUBJECT  OP  A 
DRPBNDINQ 
PROCKSS. 


The  bu}rings  of  lands,  etc.,  which  are  the  subject  of  depending  process, 
is,  by  the  Act  1594,  cap.  216,  prohibited  to  the  Lords  of  Session,  Advocatei; 
Writers  to  the  Signet,  their  servants,  or  to  any  members  of  the  CoU^ 
of  Justice  or  of  any  Inferior  Court,  directly  or  indirectly,  imder  pain  oC 
forfeiture  of  their  office.  This  Act  does  not  apply  to  the  case  of  a 
member  of  the  College  of  Justice  acquiring  a  claim,  which  afterwards 
formed  the  ground  of  an  action  at  his  instance,  the  action  not  having 
been  raised  before  the  acquisition  of  the  claim.^  Nor  is  a  summon^ 
executed  but  never  called,  a  '  process,'  within  the  meaning  of  the  Act' 
And  the  Act  does  not  prevent  a  member  of  the  College  of  Justice  from 
obtaining  right  to  a  process  by  gift  or  disposition  ;^  nor  from  taking  as 


M9  &  20  Vict.  c.  79,  8.  120. 

3  Brown  v.  Burt,  23d  Dec.  1848,  11  D. 
338. 

3  Earl  of  Wemyss  v.  Montgomery,  25tli 
Feb.  1824,  2  Sh.  App.  1. 

«  Smith  V.  Boberton,  10th  Feb.  1826, 
4  Sh.  442. 

^  Maxwell  v.  Dmmmond's  Trustees,  2l8t 
Jan.  1823,  2  Sh.  130. 


^  Sugden  on  the  Law  of  Vendors  aad 
Purchasers  of  Estates,  p.  52. 

7  Mowat  V.  M'LeUan,  6th  July  1625^  M 
9496. 

^  Richardson  v.  Sinclair,  30th  Jnly  1635 
M.  9496  &  3210. 

"Hume  V.  Earl  of  Hume,  30th  Jul] 
1678,  M.  9498. 
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aasignation  to  a  final  decree  when  the  process  is  concluded.^  Nor  does 
it  apply  to  an  assignation  granted  to  an  agent,  who  is  to  conduct  a  future 
process,  in  security  of  advances  to  be  made  by  him  for  aliment  to  his 
client  and  expenses  of  process.^  The  Act,  moreover,  has  not  been  inter- 
preted so  as,  besides  inferring  deprivation  of  office  to  the  purchaser,  to 
annul  the  prohibited  sales.' 


The  Pactum  de  quotd  litis  is  a  baigain  between  an  advocate  or  law-  paotum  de 

agent  and  his  client,  or  a  promise  by  the  client,  whereby  the  counsel  or  ^"^^  "^'®* 

agent  is  to  receive,  in  or  towards  remimeration  of  his  professional  services, 

a  ahaie  of  the  subject  about  which  there  is  a  suit.     Such  bargain  is  un- 

lawfdl,  both  at  Common  Law^  and  according  to  the  spirit  of  the  Statute  of 

1594,  above  referred  to; '  in  order,'  as  Stair  says, '  to  prevent  the  stirring 

%  and  too  much  eagerness  in  pleas ;'  and  likewise,  as  stated  in  other 

nthorities,  to  prevent  agents  from  taking  advantage  of  their  superior 

bowledge  of  the  probabilities  of  causes,  and  inducing  ignorant  clients  to 

nake  improvident  bargains.    But  the  pactions  struck  at  are  such  as  are 

Blade  before  or  during  the  lawsuit,  not  after  it  is  concluded.^     This 

(lea  was  put  in  force  in  a  case^  where  the  contract,  giving  the  agent 

in  interest  in  the  process  he  was  to  conduct,  was  declared  void,  and 

the  agent  for  a  time  suspended ;  the  Lords  proceeding  to  no  higher 

punishment^  in  respect  he  acknowledged  his  fault,  and  it  appeared  he 

coed  through  ignorance,  and  not  with  any  criminal  design ;  and  a  similar 

CQDtiact  was  set  aside  in  the  case  of  Johnston,^  reserving  to  the  agent 

to  claim  a  suitable  remuneration  for  his  trouble.     But  the  Act  does  not 

itrike  at  such  contracts  when  made  by  a  mercantile  house,  and  not  by  a 

kw-agent.^ 

I  may  here  notice,  that  the  Court  will  not  sanction  an  agreement 
khreen  agents,  practising  in  the  Supreme  and  Inferior  Courts  respec- 
iifely,  whereby  the  one  is  to  employ  the  other,  and  to  participate  in  the 
Itt  properly  falling  to  such  other.^^  Nor  will  the  Court  sanction  an 
Ipeement  between  a  law-agent  and  a  messenger-at-arms,  by  which  the 
litter  is  to  exercise  his  office,  for  payment  of  a  fixed  salary,  the  law- 


*  BathT6n  «.  Weir,  23d  Jane  1680,  M. 

iiaa. 

'  Forbei «.  Bean,  30tii  July  1774,  5  Br. 

'  Colt  V.  Canniogham,  M.  9495 ;  see 
alw  Sir  P.  Home  v.  Earl  of  Home,  15th 
IW:  1713,  M.  9502. 

«Stair,  L  10.8. 

«  Home  9.  Nisbei,  24th  Feb.  1675,  M. 
9496. 


*  Mackenzie  v.  Forbes,  23d  Jnly  1774, 
5  Br.  Sap.  528. 

^  Jobuaton  v,  Rome,  Ist  Feb.  1831,  9 
8h.  364. 

^  Rucker  v,  Fischer,  9th  Feb.  1826,  4 
Sh.  438. 

*  Brashe  v.  M*Kinnon,  9th  March  1820, 
F.  C. ;  and  A.  B.,  12th  May  1832,  10  Sh. 
523. 


^Sodi  agreements  are  ded&red  htwfal  by  the  Law- Agents  (Scotiand)  Act,  1873 
(36  k  37  Vict.  cap.  63),  section  21  of  which  is  as  follows  :  '*  Agreements  between  Uw- 

*  J^eota  acting  for  the  same  client  to  share  fees  or  profit  shall  be  lawful,  and  a  law- 

*  j^eni  anthoriaed  and  acting  for  a  client  whom  he  discloses,  shall  incar  no  liability  to 

*  aaj  other  law-agent  employed  by  him,  except  such  as  he  shall  expressly  undertake  in 

*  writing.* 

VOL.  L  L 
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agent  drawing  the  fees.  A  messenger-at-arms  is  a  public  officer,  and 
bound  to  serve  all  the  lieges,  and  such  an  agreement  would  interfere 
with  his  liberty  of  action.  He  also  acts  judiciallj  in  poindings,  and 
ought  not  to  be  the  dependant  of  any  one.^ 

The  question  of  conducting  a  process  gratuitously,  or  for  less  than  tiie 
usual  professional  remuneration,  has  been  occasionally  remai^ked  on  by 
the  Court ;  and,  though  it  is  to  be  regarded  with  disfavouTy  there  are 
cases  in  which  it  may  be  becoming  and  proper  so  to  act.  In  a  case 
where,  apparently,  there  was  no  proper  excuse  for  such  an  anangemenl^ 
the  Court  unanimously  expressed  themselves  unfavourably  to  an  engage- 
ment by  an  agent,  to  conduct  a  process  about  to  be  commenced,  upon 
being  paid  only  his  actual  outlay,  but,  if  successful,  or  if  the  dient 
should  effect  a  compromise,  he  was  to  have  his  whole  account'  Bat 
where  an  agent  had  committed  a  blunder,  in  conducting  a  criminal  pro- 
secution, the  Court  sustained  an  agreement  (proceeding  on  his  offer)  to 
conduct  a  new  prosecution,  and  to  'charge  nothing  therefor,  except  mere 
outlays,  should  we  not  succeed/  The  prosecution  failed,  whereupon  hi 
claimed  his  fall  expenses,  as  in  ordinary  circumstances,  but  the  Oomi 
gave  effect  to  the  agreement,  as  made  in  fact  by  way  of  reparation  for 
an  injury  done.'  And  again.  Lord  Gillies,  in  dyne's  case,  speaks  thus: 
*'  It  may  happen,  that  a  case  occurs,  where,  from  motives  of  charity,  or 
'  generous  delicacy,  an  agent  may  offer  his  services  to  a  man,  whose  rank 
'  in  life  is  incompatible  with  an  application  for  the  benefit  of  the  po(nV 
'  roU,  while  his  misfortunes  may  have  disabled  him  from  seeking  redress 
'  in  this  Court  without  some  friendly  assistance.  An  agent  who  offers  to 
'  act  for  such  a  party,  and  stipulates  that,  in  the  event  of  failure,  he  wiD 
'  ask  no  remuneration  beyond  his  actual  outlay,  does  not  derogate  {rom 
'  what  is  becoming  in  professional  men  of  the  highest  respectability  in  this 
'  Court'  You  will  observe,  however,  that  Lord  Gillies  sanctions  only 
the  conduct  of  a  case  without  remuneration,  in  the  special  circumstances 
he  states ;  in  no  respect  the  acceptance  of  more  than  professional  re« 
muneration  in  any  case. 

It  is  to  be  noticed  also,  that  an  agent  who  enters  into  an  agreem^t, 
in  itself  unlawful,  in  reference  to  his  professional  charges,  is  not  entitled, 
after  the  agreement  has  been  acted  on,  to  plead  for  his  own  benefit  that 
it  is  illegal,  and  to  claim  as  if  there  had  been  no  agreement^  Parties 
who  had  employed  an  agent  in  the  Court  of  Session,  to  conduct  legal 
proceedings,  were  foimd  not  entitled  to  found  on  an  agreement  by  tbst 
agent,  to  communicate  half  of  his  profits  to  another  agent;  but  the  agent 
employed  by  them  was  ordained  (in  terms  of  his  own  judicial  offer)  to 
find  security  for  any  claim  against  them  at  the  instance  of  the  other  agent' 

1  Henderson  v.  Ker,  20th  Dec.  1 832,  1 1  *  Swanson's  case  ;   and   Bolden  v.  Fer- 
Sb.  225.                                                               guson,  27th  Feb.  1860,  12  D.  798. 

2  Clyne  v.  Swanson,  26th  Jan.  1830,  S 

Sh.  391.  fi  Pattison  v.  Roy,  28th  Nov.  1845,  18 

3  Swanson    v.    Robertson,    14th    June      Jurist,  88. 
1833,  11  Sh.  718. 
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I  shall  here  request  your  attention  to  several  professional  cases  which  Misobllahbous 
are  instructiyey  and  do  not  belong  to  any  of  the  particular  classes  we  J^mT"^*^ 
have  been  treating  of. 

1.  The  case  of  Long/  where  a  debt  due  by  the  York  Buildings  Com- 
pany, which,  at  one  time  was  considered  desperate,  was  recovered  to  an 
amount  exceeding  £1000;  and  the  agent  having  reported  this  to  his 
ooDstitaent,  who  resided  in  England,  and  requested  to  know  what  would 
be  allowed  him  for  having  realised  so  large  a  part  of  the  debt,  and  incurred 
80  much  risk,  trouble,  and  expense,  the  constituent  agreed  to  accept  £500, 
and  allow  the  agent  to  keep  the  remainder.    The  agent  had  incurred  no 
Dsk,  and  his  account  for  business,  which  he  had  not  rendered,  amounted  to 
only  £18.    In  these  circumstances,  the  agenf  s  representatives  were  found 
biUe  to  the  constituent  in  the  balance  of  the  debt.     In  this  case,  Lord 
Cnngletie,  Ordinary,  expressed  himself  thus  as  to  the  duties  and  liabilities 
of  agents,  situated  as  the  individual  who  here  acted  was.    His  Lordship 
ttys,  'Almost  in  every  case  between  client  and  attorney,  tlie  latter  being 
'possessed  of  all  the  knowledge,  both  of  the  law  and  of  the  facts,  and 
'being,  with  this  advantage,  placed  in  a  confidential  situation,  is  in  duty 
*boond  to  make  ftdl  disclosure  of  both  to  his  constituent,  to  enable  him 

*  to  judge  for  himself  in  making  a  settlement  of  matters  between  them ; 
'and,  as  a  consequence  of  this,  if  the  attorney  be  detected  in  the  least 
'mifliepresentation  of  any  material  circumstance,  he  ought  not  to  be 
'  sofbied  to  derive  the  advantage  of  any  settlement  made  imder  any  such 
'  deception,  further  than  a  due  recompense  for  his  costs  and  trouble.'  After 
!!iotbg  Lord  Eldon's  opinions,  as  to  the  necessity  of  strict  accuracy  in  an 
^fsoXs  communications  to  his  client.  Lord  Cringletie  resumes, '  Principles 
'ought  to  be  adopted  and  established  which  lead  to  purity  of  manners 
'in  practitioners  of  the  law;  and  to  maintain  that  consequent  honourable 

*  aspect  with  which  they  ought  to  be  regarded  by  their  country.' 
1  The  case  of  Anstruther,'  where  it  whs  found  that  an  obligation  by 

tc&ent  to  his  agent,  while  the  relation  of  agent  and  client  still  subsisted 

ktween  them,  for  a  sum  of  money  as  a  gift,  in  addition  to  the  ordinary 

^oaness  charges,  was  in  the  circumstances  null,  and  it  was  reduced.    The 

^ff(ai  of  this  case  is  veiy  instructiva 

S.  The  three  cases  of  Lord  Gray  and  others,  Douglas,  and  Mackenzie.^ 

(1.)  In  the  case  of  Lord  Gray  and  others,  a  body  of  trustees,  having 

tte  management  of  an  estate  which  was  entailed,  subject  to  the  operation 

0f  their  trust,  having  found  it  necessary  to  apply  for  a  private  Act  of 

Ikdiament  to  enlarge  their  powers,  and  for  other  purposes,  employed  a 

tm  of  law-agents  in  obtaining  the  Act,  and  afterwards  in  carrying  it 

into  execution,  one  of  the  trustees  being  a  member  of  the  firm.     The 

trustees  applied  to  the  Court  for  an  order  for  payment  of  the  business 

^  Long  V.  Taylor,  8th  Jane  1821,  1  Sb.  '  Anstrutber  v,  Wilkie,  Slat  Jan.  1856, 

IFI ;  affirmed,  4ih  June  1824,  2  Sh.  App.       18  D.  405. 

'Lord  Gray,  Douglas,  and  Mackenzie, 
12th  Nov.  1856,  19  D.  1. 
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account  incurred  to  ihe  law-agents.  Theheir  of  entail,  piimarily  affected, 
entered  appearance,  and  expressed  his  willingness  that  the  accoimt 
should  be  paid ;  but  the  Court  refused  the  application,  excepting  as  re- 
garded costs  out  of  pocket.  They  however  allowed  interest  at  five  per 
cent,  on  these  costs,  which  would  not  have  been  chargeable  along  with 
ordinary  professional  remuneration.^ 

(2.)  In  the  case  of  Douglas,  a  factor  loco  ttUoris,  in  submitting  his 
accounts  to  the  Accountant  of  Court,  credited  himself  with  charges  for 
necessary  law  business,  executed  for  behoof  of  the  pupil's  estate,  by  a  firm 
of  law-agents,  of  which  he  was  a  partner.  A  decided  majority  of  the  whole 
Court,  holding  judicial  factors  to  be  trustees,  and,  therefore,  to  be  subject 
to  the  rule  that  trustees  cannot  make  profit  by  agency  in  the  management 
of  affairs  committed  to  them,  found  the  factor  loco  tutoris  not  entitled  to 
his  business  chsurges,  except  to  the  extent  of  costs  out  of  pocket 

(3.)  In  the  case  of  Mackenzie,  a  similar  judgment  was  pronounced 
with  reference  to  the  curator  bonis  to  a  lunatic. 
law-aoent.  It  is  now,  therefore,  settled  as  a  general  rule,  and  apart  from  special 

circumstances,  that  a  law-agent  cannot  act  for  himself  as  a  trustee,  or 
for  a  body  of  trustees  of  whom  he  is  one,  to  the  effect  of  making  profits 
at  the  expense  of  the  trust-estate  with  which  he  is  officially  connected  ; 
and  the  rule  is  the  same  when  the  business  is  conducted  by  a  compaay 
of  law-agents,  of  which  one  member  is  a  trustee.     The  same  principle 
has  long  been  in  operation  in  England.    We  also  have  an  old  case/  ixx 
which  the  Court  of  Session  negatived  the  claim  to  remimeration  male 
by  trustees  for  creditors  under  a  private  trust;    the  Court  finding 
'  that  the  trustees  were  not  entitled  in  law  to  demand  any  reward  fo^ 
*  their  pains.' 

I  observe  that,  in  England,  the  rule  has  been  applied  to  the  ca&^ 
of  a  heritable  creditor  selling  the  subjects  of  his  security  through  ^ 
company  of  auctioneers,  of  which  he  was  a  partner.  The  Cou^''*' 
disallowed  the  auctioneers'  charges.  But,  where  the  testator  ga^^ 
his  trustees  power  to  name  agents  and  factors,  either  of  their  o\ 
number,  or  other  fit  persons,  it  was  held,  by  a  majority  of  the  whol 
Court,  that  the  trustees  might  employ  a  company  of  professional  agent 
of  which  one  of  their  own  number  was  a  partner,  and  allow  such  coi 
pany  commission  and  law  expenses,  on  the  ground  that  the  expies^^ 
permission  to  employ  one  of  the  trustees,  as  law-agent  for  the  whol^^ 
implied  that  such  employment  was  to  be  paid  for  as  in  ordinary  cases^^ 
The  rule  disallowing  professional  charges  does  not  apply  to  agentsii^ 
acting  as  tutors  ad  litem  or  curators  ad  litem?  I  have  been  informec^ 
that  the  late  Lord  Sutherfurd  considered  agents  so  acting  as  no  moi 


>  Veitch,  4th  Jan.  1738,  reported  in  21  '  Robertson  r.  Rennie,  27th  June  1849^ 

D.  1383.  11  D.  1201 ;   Pine  v.  Callie,  4th  Marofc^ 

s  Goodsir  v.  Carruthers,  19th  June  1858,  1851,  13  D.  841. 
20  D.  1141. 


See  Aitken  v.  Hunter,  24th  May  1871,  9  Macph.  756,  and  cases  cited. 
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intiiled  to  profesaional  remuneration  than  those  acting  as  trustees,  or 

nrdinaiy  tutors  or  curators.    But  the  Court  appear  to  have  allowed  an 

igent^  acting  as  tutor  and  curator  ad  litem,  his  expenses  as  matter  of 

sourae,  in  a  late  case.^    Agents,  when  so  acting,  are  of  course  peculiarly 

liable  to  be  called  on  to  show  that  they  have  acted  with  prudence  and 

discretion.    In  Pirie's  case,  the  account  allowed  to  a  tutor  ad  litem  was 

objected  to  as  arising  from  double  agency ;  that  is,  it  was  alleged  that 

tke  same  business  was  knowingly  done  and  chaiged  for  twice  over  by 

two  separate  agents ;  but  the  account  was  specially  reported  on  as  not 

80,  and  as  moderately  charged.    In  Moncreiffe's  case,  the  Lord  President 

HVeill  said,  '  It  appeared  proper,  and  indeed  it  was  necessary  with  a 

'view  to  expiscating  this  matter,  and  enabling  the  Court  to  proceed  with 

'  the  execution  of  the  Act,  that  such  an  appointment '  (that  is,  of  tutor 

and  curator  ad  litem)  '  should  be  made.     The  appointment  was  made. 

'The  curator  entered  appearance,  and  a  question  was  raised  of  consider- 

'  able  importance.    It  is  necessary  that  the  expenses  of  the  curator  so 

'appointed  (and  it  being  in  no  respect  alleged  that  he  misconducted 

himself)  should  be  provided  for.' 

1  Moncreiffe,  19th  July  1859,  21  D.  1359. 
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TITLE  VI. 

THE  OPERATION  OF  ERROR,  FRAUD,  FORCE,  AND  FEAB,  Df 
REFERENCE  TO  THE  EXECUTION  OF  DEEDS. 


CHAPTER  I. 

If  the  consent,  which  is  indispensable  to  the  constitution  of  an 
obligation  or  contract,  be  given  by  a  party  in  unavoidable  error  as  to 
essentials,  or  brought  about  through  fraudulent  means  by  the  other 
party,  the  obligation  or  contract  will  be  voidable  at  the  instance  of  the 
party  in  error,  or  upon  whom  the  fraud  has  been  practised,  though  not 
so  as  to  affect  the  rights  of  onerous  bond  fide  third  parties;  and,  if  a 
deed  be  extorted  by  the  influence  of  force  and  fear,  it  is  not  the  act  of 
the  person  by  whom  it  bears  to  be  subscribed,  and  it  will  be  voidabk 
at  his  instance  against  all  concerned. 
Error.  First,  under  this  title,  nay  be  noticed  Error,  which,  in  order  to 

authorise  the  reduction  of  a  contract  or  obligation,  must  be  in  s/ub- 
starUialihus.    Stair  says,^  '  Those  who  err  in  the  substantial  of  what  is 
done,  contract  not.'    Erskine  says  the  same.^    On  the  question,  whether 
an  error  in  point  of  law  will  authorise  reduction,  and  whether  the  eiior 
must  not,  in  order  to  such  consequence,  be  in  the  fact,  it  is  now  settled 
that,  where  the  reduction  infers  repayment  of  money,  paid  under  error 
in  point  of  law  only,  it  cannot  be  sustained.    The  leading  Scotch  cases 
on  this  point  are  Wilson  and  M'Lellan,'  and  Dixon.^      These  cases 
related  to  money  paid  in  error  in  point  of  law,  and  of  which  repayment 
was  unsuccessfully  sought.    But  this  rule  has  been  found  not  to  extend 
to  the  discharge  of  a  claim  granted  under  a  material  error  as  to  the 
legal  rights  of  the  granter,  and  consequently  without  consideration.** 

^  Stair,  i.  10.  13.  *  Dixon  v.  Monkland  Canal  Co.,  27th 

<  Erskiue,  iii.  1.  16.  May  1830,  8  Sh.  826;  affirmed  7th  Sept 

3  Wilson  and  M*LeUan  v,  Sinclair,  as  1831,  5  WU.  and  Sh.  445. 

reversed  7th  Dec.  1830,  4  Wil.  &  Sh.  App.  *  Dickson  v.  Halbert,  17th  Fob.  1854, 

398.  16  D.  586. 


^  See  also  Mercer  v.  Anstruther's  Trustees,  6th  March  1871,  9  Macph.  618  ;  and  in 
particular  the  opinion  of  Lord  President  Inglis  therein. 
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He  case  of  Dickson,  which  was  a  very  nice  and  difficult  one,  will  be 
further  examined  when  we  are  on  the  subject  of  the  discharge  of  ordinary 
personal  obligations. 

The  subject  of  the  error  in  fact  may  be  the  person  on  whose  engage- 
ment or  obligation  the  parties  rely;  and  if  the  person  contracting  be  an 
essential  of  the  transaction,  and  the  right  acquired  from  the  party 
pleading  the  error  has  not  been  transferred  to  a  bond  fide  third  party, 
the  contract  will  be  reduced.  Thus,  where  the  seller  had  been  led  to 
beUeve  he  was  transacting  with  a  company,  whereas  the  purchaser, 
though  one  of  the  partners  of  the  company,  was  acting  for  himself 
individually,  and  had  become  insolvent,  the  sale  was  set  aside.^  And, 
even  after  goods  sold  in  error  had  been  re-sold,  the  original  seller  was 
found  to  have  a  preferable  claim  on  the  price.^  The  re-sale  was  a 
transaction  with  third  parties  acting  in  hond  fde^  and  was  therefore 
good  and  valid ;  but  the  original  seller  was  found  preferably  entitled  to 
the  price  due  imder  the  re-sale,  as  a  mrrogatum  for  the  article  which  he 
bad  parted  with  imder  an  essential  error. 

Again,  the  error  may  be  in  relation  to  the  subject  of  the  contract 
or  obligation ;  as  when  one  commodity  is  mistaken  for  another ;  for 
example,  when  one,  contracting  to  sell  a  piece  of  gold  plate,  delivers 
one  of  brass;'  or  as  to  the  extent,  or  the  particulars,  of  what  is  for  sale.^ 

Bat,  even  as  to  matters  of  fact,  it  is  necessary  that  the  mistake  shall 
be  nnavoidable,  or  at  least  that  the  party  in  error  shaU  not  have  himself 
to  blame  for  his  ignorance.  If,  when  he  entered  into  the  obligation,  he 
had  the  means  of  knowledge  of  the  fact  within  his  power,  and  did  not 
w  these  means,  it  would  seem  that  he  cannot,  by  proceedings  at  law, 
rescind  his  contract,  or  be  freed  of  his  obligation.  Thus,  in  a  slump 
^  without  inventory,  articles  of  value  may  be  included,  although  no 
^nate  price  is  paid.^  Lord  Murray  in  Dawson's  case  says,  *  Nothing 
'  is  more  common  than  a  slump  sale  of  moveables,  which,  after  descend- 
'ing  from  father  to  son  with  the  estate,  it  may  be  for  centuries,  are 
*  separated  as  executry,  and  go  to  the  nearest  of  kin,  while  the  estate 
'goes  to  the  heir.  There  may  have  been  family  portraits  of  little  or  lio 
'apparent  value ;  violins  that  have  not  been  strung  or  played  upon  for 
'forty  years;  old  books,  much  rubbish,  and  innumerable  other  articles, 
'in  one  or  more  coimtry  houses.  Such  executry  is  usually  valued  by 
'persons  employed  by  the  parties,  and  sold  in  the  slump.  Would  it  be 
'  ft  ground  for  setting  aside  such  sales,  that  some  old  books,  violins,  or 
'portraits,  had  not  been  looked  at — yet  what  was  thought  to  be  a 
'portrait  worth  a  few  shillings,  turned  out  to  be  a  valuable  Yandyck, 
which  had  been  painted  over,  or  accommodated  with  a  periwig  like 

1  Dnnlopv.Crookahanlu,  ISth  Jan.  1752,  ^  Erskine,  iii.  1.  16. 

L  4879  ;  reference  may  also  be  made  to  ^  Hepburn  and  SomerviUe  v.  CampbeU, 

le  ease  of  Lovev.  Kemp's  Creditors,  24th  4th  July  1781,  M.  14,168. 
me  17S6,  M.  4948.  ^  Dawson  v.  Muir,  6th  March  1851,  13 

'  Chiystie  v.  Fairholme^  I7th  Dec.  1748,  D.  813. 
.4897. 
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*  those  mentioned  in  the  Spectator,  and  could  be  sold  for  £800  or  £900 
'  — or  that  among  the  unstrung  violins  there  was  one  which  could  be 
'  recognised  as  a  Stradivarius,  and  was  worth  from  £250  to  £400;  or  a 
'  paltry-looking  edition  of  Boccaccio,  which  might  turn  out  to  be  worth 
'  £1000,  though  the  valuators  might  truly  swear  that  they  had  never 
'  observed  it,  or  did  not  consider  it  worth  12s.  ? ' 

Another  case,  which  occurred  in  England,  but  is  of  the  class  noW 
under  consideration,  is  that  of  Hawkins.^  There  the  Court  decided  thai 
a  sum  of  £12,000,  of  which  both  buyer  and  seller  were  ignorant,  was 
included  in  a  sale  of  aU  the  seller's  interest  under  a  certain  will,  althon^ 
the  total  consideration  given  by  the  purchaser  for  the  £1 2,000,  and  otfae^ 
estate,  was  only  £2000.  Moreover,  the  sellei^s  ignorance  was  apparent^ 
attributable  to  the  fraud  of  another  party,  but  not  the  purchaser.  The 
case  of  Hawkins,  however,  is  to  be  contrasted  with  that  of  Purdon,*  in 
which  the  receiver  of  the  deed  granted  in  error,  or  his  agents  knew  that 
it  embraced,  in  its  words,  claims  of  which  the  granter  knew  nothing.  A 
discharge  in  these  circumstances  was  reduced. 

We  have  an  instructive  case  of  an  obligation  imdertaken  in  error; 
but  held  good'    A  creditor  holding  a  preferable  security  over  certain 
lands,  with  power  of  sale,  had  exposed  the  lands  to  sale.    The  trustee 
imder  a  private  trust-deed  granted  by  the  debtor,  for  behoof  of  his 
creditors  generally,  and  who  also  had  power  of  sale,  with  power  to 
transact  all  disputes  and  questions,  served  a  protest  against  the  intended 
sale  by  the  creditor,  in  which  he  set  forth  that  the  estate  was  greatly 
more  than  sufficient  to  pay  all  the  truster^s  debts ;  and  that,  if  the  sals 
was  allowed  to  proceed,  the  debtor,  in  place  of  having  a  comfortable 
reversion,  would  be  utterly  ruined.     A  negotiation  ensued,  and  the 
creditor  was    induced    to  abandon    the    intended  sale;    the  trostes 
engaging,  in  respect  of  the  abandonment,  to  pay  him  the  amount  of  hia 
debt  out  of  the  price  of  the  first  trust-lands  that  should  be  sold.    Afte^ 
wards  it  was  found  that  the  creditor's  security  was  null,  owing  to  a 
technical  objection,  and  the  trustee  then  endeavoured  to  reduce  his 
obligation,  on  the  ground  of  error  in  svibstantialibvs ;  but  the  Covai, 
though  with  much  difficulty,  held  the  obligation  good.     There  had 
plainly  been  an  error,  but  the  trustee  had  shown,  when  protesting 
against  the  sale  by  the  creditor,  that  he  expected  full  payment  of  the 
whole  debts  due  by  the  estate ;  in  which  case  the  validity  or  non-validit; 
of  the  security  was  immaterial ;  and,  moreover,  matters  were  not  entire 
This  judgment  was  affirmed,*  contrary,  however,  to  the  opinion  of  Lori 
Wynford,  who  would  have  annulled  the  contract, because  a  material  'error 
entered  into  it. 

The  last  case  I  will  notice  on  this  head  is  that  of  Wilson  an< 

1  Hawkins  v,  Jftckson,  30th  Jan.  1850,  ^  Grieve  v.  Wilson,  25th  Jan.  182S, 

Law  Journal  Reports,  vol  zix.  p.  451.  Sh.  454. 

'  Pardon  v,  Rowat*B  Trustees,  19th  Deo. 

1856,  19  D.  206.  «  19th  Aug.  1833,  6  WiL  and  Sh.  543. 
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liellan,  before  referred  to.  A  messenger-at-arms  had  failed  to  obey 
.  order  to  execute  ultimate  diligence  for  payment  of  a  debt.  His 
ationer  being  thereupon  prosecuted  for  payment  of  the  debt,  decree 
fts  obtained  against  him.  Several  months  afterwards,  the  cautioner 
dd  the  debt ;  and,  more  than  a  year  subsequently,  he  took  an  assigna- 
on  of  the  debt  from  the  creditor,  with  the  ordinary  obligation  of  war- 
tndice  from  fact  and  deed.  Afterwards,  when  he  attempted  to  recover 
le  debt  from  the  proper  debtor,  it  was  foimd  (as  would  have  been  found 
t  first,  had  the  papers  been  properly  examined)  that  the  writ  constituting 
be  debt  (a  promissoiy-note)  was  vitiated  in  sTibstantialibus ;  at  least 
hat  the  instrument  of  protest  taken  on  it  was  open  to  a  fatal  objection, 
ile  caationer  thereupon  prosecuted  the  grantors  of  the  assignation  in 
lis  favour  for  repetition,  and  got  judgment  against  them  in  the  Court 
i.  Session ;  but  the  House  of  Lords  reversed  the  judgment,  on  the 
poond  that  the  cautioner's  ignorance  of  the  facts  was  not  unavoidable. 
Lord  Lyndhurst's  remarks  when  deciding  the  case  are  impressive  and 
iostnictive. 

These  case^  will,  I  think,  show  the  nature  and  requisites  of  the 
plea  of  error,  as  a  groimd  of  impeaching  the  validity  of  a  contract  or 
obUgation. 


CHAPTER  II. 

Fraud  is  defined  a  machination,  or  contrivance  to  deceive ;  and,  Fraud. 
rtere  there  would  have  been  no  contract,  if  the  one  party  had  not  been 
fewdulently  led  into  it  by  the  other,  the  party  so  led  is  justly  said  not 
to  have  contracted,  but  to  have  been  deceived.^    The  above  definition 
■pplies  to  cases  of  fraud  which  the  Common  Law  reaches ;  but  we  have 
Abo  to  consider  those  frauds  which  are  struck  at  by  Statute ;  and  which 
generally  consist  in  attempts  by  parties  to  give  to  relatives  or  friends 
what  the  state  of  the  parties'  affairs  does  not  warrant ;  or  to  confer  an 
onlawfal  benefit  upon  one  creditor  or  claimant,  in  preference  to  others. 
As  to  what  will  be  dealt  with  as  fraud  at  Common  Law,  it  is  impossible 
to  give  any  specification.    There  are  unfortunately  few  large  branches 
i  this  course,  in  which  examples  of  deception,  or  the  intention  to  over- 
each,  are  not  exhibited. 

By  the  Eoman  Law,  where  the  lesion  was  very  great,  fraud  was 
•resumed ;  as  when  the  price  was  more  than  double  the  value  of  the 
ubjects ;  or  vice  versd.  Small  differences  between  price  and  value  were 
ot  considered.    We  have  not  expressly  adopted  the  above  as  a  general 

1  Enkine,  iU.  1.  16. 
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rule  in  Scotland.  With  us,  fraud  in  general  is  not  presumed,  but 
must  be  proved ;  and  where  contracting  parties  are  substantially  on 
equal  terms,  and  have  equal  opportunities  in  r^ard  to  prelimiuaiy  in- 
quiries and  negotiations,  the  mere  inadequacy  of  consideration,  on  one 
side  or  the  other,  will  not  per  se  support  the  plea  of  fraud.  But  in- 
adequacy of  consideration  is  a  material  element  in  any  case  of  reduction, 
on  the  plea  of  fraud  at  Common  Law.  Mr.  Brodie,  in  his  Notes  on 
Stair,^  says,  'If  the  transaction  have  been  fair,  and  understood,  there  is 
'  no  ground  for  complaint,  however  inadequate  the  price,  provided  the 
'  other  party  were  of  sound  mind;  but  the  real  question  is  whether ot 
'  not  fraud  and  circumvention  are  to  be  inferred  from  the  inadequacy  of 
'  the  consideration ;  and  this  was  well  stated  by  Lord  Thurlow  in  the 
^  following  words : ''  If  there  be  such  inadequacy  as  to  show  that  the  persn 
'  did  not  understand  the  bargain  he  made,  or  was  bo  oppressed  tiiat  he 
'  was  glad  to  make  it  knowing  its  inadequacy,  it  will  show  a  command 
^  over  him  which  may  amount  to  a  fraud."  As  to  the  inequality  requieiti 
'  to  set  aside  a  conveyance,  the  same  learned  Lord  observed  in  another 
'  case,  that  ''  it  must  be  so  strong,  gross,  and  manifest,  that  it  must  he 
'  impossible  to  state  it  to  a  man  of  conmion  sense  without  producing  ai  ! 
'  exclamation  at  the  inadequacy  of  it."  Does  not  this  approach  to  (he 
'  principle  of  the  Civil  Law ;  for  would  not  any  man  of  common  sense 
'  exclaim  at  a  purchase  at  more  than  double  the  just  price  T 

A  case  of  reduction,  on  grounds  similar  to  those  stated  by  LonI 
Thurlow,  is  to  be  found  in  Gordon.*    A  party  heavily  burdened  wift 
debt,  and  who  had  been  for  many  years  in  prison  for  debt,  was  indnced 
by  a  creditor  holding  an  adjudication,  or  judicial  security  for  debt,  on  i 
his  estate,  to  make  over  the  estate  in  consideration  of  some  temporary  ;^ 
relief,  but  really  almost  without  any  value.    The  bargain,  moreover,  was  \ 
not  plainly  told  in  the  deeds  executed  on  the  occasion ;  these,  professing  --. 
to  relate  to  an  onerous  sale,  consisted  of  a  disposition,  a  bond,  a  had 
bond,  and  a  letter, — no  fewer  than  four  documents  applicable  to  what  ia 
usually  settled  by  one.    The  House  of  Lords  dealt  with  the  case  as  one 
of  fraud,  and  reduced,  apparently  on  the  ground  of  fraud  and  circumven- 
tion, inferred  from  the  distressed  state  of  the  grantor  of  the  dispositioQ» 
the  deceitful  terms  of  the  writings,  and  the  great  inequality  of  the 
bargain. 

Two  other  cases  may  be  here  quoted  under  this  general  head.  An 
obligation  was  granted  by  a  man  of  eighty  years  of  age,  and  who  had 
become  facile,  agreeing  to  discharge  bonds  to  the  amount  of  £3000  and 
upwards,  on  obtaining  his  debtor's  bill  at  three  months  for  £230,  and  an 
annuity  for  his  life  at  the  rate  of  7^  per  cent  on  the  balance  of  tha 
£3000.  A  large  part  of  the  debt  proposed  to  be  discharged  was  heritaUy 
secured ;  but  there  was  no  proposal  to  give  any  security  for  the  annuity, 
the  amount  of  which,  with  reference  to  the  party's  age,  was  totally  in- 

1  Brodie*8  Stair,  p.  90. 

2  Gordon  v,  Crawfurd,  28th  April  1730,  1  Craigie  &  Stewart's  App.  47. 
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adequate  to  the  value  of  the  debt.  The  debtor  had  the  assistance  of  his 
agent  in  the  transaction;  the  old  man,  though  he  had  an  agent  in 
Ediubuighy  where  the  transaction  was  agreed  on,  had  not  the  assistance 
of  his  agent,  and  was  shown  to  have  had  no  clear  understanding  of 
what  was  done ; — the  obligation  was  reduced.^ 

An  agreement  was  entered  into  between  a  person  eighty-three  years 
of  age,  on  the  one  part,  and  his  daughter  and  her  husband  on  the  other, 
\sj  which  the  father  gave  up  the  right  to  not  less  than  £4000,  held  by 
trustees  (and  which  he  was  to  forfeit  if  he  married  again,  when,  however, 
he  was  to  have  a  life  annuity  of  £40  and  a  free  house),  and,  on  the 
other  hand,  the  daughter  and  her  husband  bound  themselves  to  pay  him 
£40  yearly  during  his  lifetima  The  daughter  and  her  husband  had 
an  agent,  who  drew  the  agreement  It  was  not  revised  by  any  one  on 
bdialf  of  the  &ther ;  nor  had  he  any  adviser  in  the  transaction.  The 
ftther  granted  a  deed  creating  adverse  rights,  and  revoked  the  agree- 
Wni,  which  the  Courts  reduced  on  the  ground  of  false  representation, 
I  fiand  and  circumvention,  and  facility.'  But  the  inadequacy  of  the  con- 
lideration  was  a  large  element  in  the  decision.  Lord  Lyndhurst,  more- 
over, remarked  on  the  form  of  the  deed,  which,  though  truly  the  cession 
of  an  estate  yielding  nearly  £200  a  year,  subject  to  retention  of  an  income 
of  £40  for  life,  was  made  in  the  form  of  an  onerous  contract,  and  as  if  for 
a  valuable  consideration.  When  a  party  is  about  to  execute  a  deed  by 
which  he  makes  a  gift,  he  should  grant  a  deed  of  gift  in  words  and 
lame,  as  well  as  in  substance. 

The  various  forms  in  which  fraud  is  met  with,  though  very  near  of 

kin  to  each  other,  are  arranged  in  books  of  authority  under  different 

kads;  as.  Collusion,  Concealment,  Misrepresentation,  Circumvention,  etc. 

-•And  it  will  be  convenient  to  consider  them  in  the  same  way ;  and  first 

nfCoixusioK. 

An  old  case  under  this  head  is  quoted  by  Lord  Stair.*  The  creditor  collusion. 
<lf  a  party  residing  abroad  instituted  proceedings  for  attaching  his 
4ebioi^s  lands  in  security  and  payment  of  debt.  The  debtor  being 
lilnoad  at  the  time,  sixty  days'  notice  was  necessarily  given  of  the 
tiedito/s  proceeding.  Another  creditor,  in  collusion  with  the  debtor, 
Itonigfat  the  debtor  to  this  country,  whereby  similar  proceedings  became 
Competent  on  fifteen  days'  notice.  The  second  creditor,  in  consequence, 
Obtaiiied  the  first  decree ;  but  the  diligence  of  the  first  creditor,  though 
^OBterior  in  date,  was  preferred,  because  of  the  collusive  device  through 
Idiich  the  proceedings  of  the  second  creditor  had  been  hurried  forward. 
1  decision  on  exactly  the  same  principle  was  pronounced  in  the  case  of 

1  M*Xefll    p.    Moir,  4th    July    1816;      1826,  4  Sh.  583;  affirmed  28tli  March 
Srmed  2Ut  May  1824,  2  Sh.  App.  206.        1828,  3  WU.  &  Sh.  37. 
s  M'Dutfmid  v.  M*Dianiiid,  I7th  May  ^  Brodie^s  SUir,  p.  90. 
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M'Ewea^     Again,  when  a  party,  who  received  a  bond  from  his  broi 
granted  him  a  discharge  of  the  same  date,  and  subsequently  granted 
onerous  assignation  of  the  bond,  the  discharge  was  held  null  as 
the  assignee,  the  Court  regarding  it  as  a  piece  of  deception,  to  which 
debtor  in  the  bond  was  a  party.'    And  a  gratuitous  discharge  bj  ai 
to  his  father,  of  a  sum  provided  to  him  by  his  contract  of  marriage, 
agreement  made  with  the  father  of  the  date  of  the  contract,  was 
fraudulent  and  null  as  to  the  son's  creditors,  who  traded  with  him 
the  discharge.' 

csoircBALMEiiT  Lord  Mansfield  lays  down  the  r^ulating  principles  of  all  cont 

in  reference  to  this  particular,  as  follows :  '  The  governing  prind] 
'  applicable  to  all  contracts  and  dealings.    Good  faith  prohibits 
'  party,  by  concealing  what  he  privately  knows,  to  draw  the  other  i 
'  a  bargain  from  his  ignorance  of  that  fact,  and  his  believing  to 
'  contrary/ 

One  of  the  leading  cases  on  this  point  is  that  of  Smith,^  in 
the  agent  for  the  Bank  of  Scotland  at  Thurso  had  found  security  for 
intromissions  to  the  extent  of  £5000.  He  had  been  nine  years  the 
agent,  had  been  engaged  in  buisness  on  his  own  account,  was  liaUs 
large  advances  made  to  him  in  cash  and  by  bills ;  and  notes  and 
in  his  hands,  as  agent  for  the  bank,  were  increasing  in  amount^ 
the  business  actually  done  at  his  branch  was  not  in  the  way  of 
extended.  In  these  circumstances,  the  bank  directors,  who  had 
dissatisfied  with  their  agent's  conduct,  and  distrustful  of  his  sol 
insisted  that  he  should  give  new  security  to  the  extent  of  £10,000— i 
is,  £5000  additional, — their  minute  expressing,  as  the  only  reason  for 
demand,  that '  several  of  his  cautioners  were  dead.'  The  bank  s 
in  communicating  this  minute  to  the  agent,  said, '  The  directors,  fin< 
'  some  of  your  cautioners  are  dead,  and  at  the  same  time  considering 
'  the  present  amount  of  your  caution  is  too  small  for  the  business 
'  at  Thurso,  desire  that  the  amount  of  your  caution  be  £10,000.'  Nei 
the  minute,  however,  nor  this  letter,  stated  the  full  reasons  of  the  d 
for  new  security,  as  was  found  after  the  case  came  into  Court 
directors  gave  no  hint  of  their  dissatisfaction  and  distrust,  nor  did 
induce  the  new  cautioners  to  make  inquiry  on  the  subject.  In 
circumstances,  the  additional  security  was  procured,  and  the  bond 
This  was  about  six  months  after  the  demand  made  upon  the  agent ; 
the  bank  inspector  having  just  at  the  same  time  visited  the  branch,  iij 
state  of  afifairs  was  found  so  bad,  that  the  agent  was  immediately  removd 
The  bond  covered  past  as  well  as  future  liabilities ;  and  the  new  CM 
tioners  resisted  payment,  on  the  ground  of  fraudulent  concealment  of  4 

1  M'Ewen  v.  Doig,  SOtli  May  1828,  6  ^  CaddeU  r.  Raith,  2l8t  Jan.  1680^  1 
Sh.  889.                                                               4906. 

^  Smith  V.  Bank  of  Scotland,  9tli  Jv 

2  Thomson  V.  Henderson,  4th  Dec.  1665,       181.%  1  Dow,  272;  and  14th  Jan.  ISS 
M.  4906.  7  Sh.  244. 
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ate  of  the  agent's  position  at  the  time  they  entered  into  it ;  which  plea 
as  found  good,  and  they  weie  relieved  of  liability.  The  whole  case  is 
ost  instmctiye ;  and  I  wish  to  call  attention  to  the  following  observa- 
ons  of  Lord  Eldon  upon  it : — '  If  it  should  appear  that  a  person  became 
Borety  for  another  who  was  at  the  time  in  arrears  to  his  employer,  that 
employer  being  ignorant  of  the  fact,  then  I  am  clearly  of  opinion  that 
the  surety  must  be  understood  to  have  taken,  for  better  or  for  worse, 
lllie  conduct,  character,  and  credit  of  him  for  whom  he  became  surety. 
But  if,  on  the  other  hand,  a  man,  or  a  body  of  men,  employing  a  number 
of  agents,  find  one  whom  they  have  reason  to  suppose  not  trustworthy, 
one  who  most  likely  owes  them  large  sums  of  money,  or  who,  they  may 
'haye  reason  to  suppose,  owes  them  large  sums  of  money,  and  call  on 
'  fliat  man  to  give  sureties,  or  cautioners  as  it  is  called  in  Scotland,  both 
'for his  past  and  future  dealings,  thereby  holding  him  out  as  a  person 
'  tnistworthy,  when  they  know,  or  have  strong  ground  for  suspecting 
'  tbat  he  is  not  so,  that  would  not  bind  the  cautioners  or  sureties.' 

The  concealment  is  not  necessarily  wilful  and  intentional;  it  is 
BMm^  if  material  facts,  which  ought  to  be  communicated  to  a  party 
(boot  to  become  cautioner  for  the  acts  and  intromissions  of  an  agent, 
le  not  communicated.  The  omission  to  communicate  may  be  fatal, 
hoQg^  proceeding  from  want  of  judgment,  want  of  recollection,  or  other 
mooent  cause.  If  there  are  facts  within  the  knowledge  of  the  parties, 
inch,  in  point  of  law,  they  were  bound  to  conmiunicate,  but  did  not,  it 
I  sufficient  to  annul  the  obligation.^ 

But  there  is  an  important  distinction  between  cases  where  the  obli- 
Ition  sought  to  be  reduced  is  in  favour  of  the  party  who  has  appointed 
b  aigent,  and  who,  by  continuing  him  in  employment,  is  giving  a 
■uantee  of  his  honesty  and  fidelity,  and  where  it  is  granted  to  one 
ok  80  situated.  In  the  case  of  Webster,^  the  cautioner  for  a  bank 
gent^  who  was  his  nephew,  became  sdarmed  at  the  great  extent  of 
■counts,  and  insisted  on  his  nephew  limiting  the  amount  to  a  certain 
bn  yearly,  otherwise  he  would  withdraw  his  security.  The  nephew 
Hieapon,  without  communication  to  his  uncle,  prevailed  on  a  third 
Mj  to  become  bound  to  relieve  his  uncle  to  a  certain  extent;  but  the 
ide  did  not  interfere  in  the  n^otiation  with  that  party,  and  knew 
^idng  of  what  was  intended,  tiU  the  bond  of  relief  was  handed  to 
Ena.  The  nephew  failed,  and  the  grantor  of  the  bond  of  relief  suspended 
chaige  on  that  bond,  on  the  ground  of  collusion ;  but  the  Court  decided 
(Boiflt  him. 

The  distinction  is  still  greater,  where  the  obligation  under  reduction 

not  to  a  constituent  on  account  of  his  agent,  but  to  a  banker  or 

■Echant^  for  behoof  of  a  debtor  or  customer,  or  one  to  whom  a  credit  is 

out  to  be  allowed  on  a  cash  account.    There  must  be  fair  dealing  in 

'  BAilioo  9.  Richmoiid,  Slst  Jan.  1844,  >  Webeter    v.    Christie,   affirmed    28th 

E>.   536  ;   rerersed  14th  June  1844,  3      May  1813,  5  Paton,  705. 
Tm  App.  56. 
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all  cases  ;  but,  in  this  case,  the  bank  or  merchant  gives  no  warranty  of 
the  character  or  solvenpy  of  the  principal  debtor ;  it  is  rather  the  cantioner 
who  does  so ;  and  the  cautioner  must  look  for  all  information  to  the 
principcJ, — at  least  not  to  the  grantee  of  the  bond,  who  (assuming  that 
there  is  no  fraud)  is  not  entitled  to  give  to  an  intending  cautioner  par- 
ticulars of  the  circumstances  and  liabilities  of  the  principal  debtor.^ 
On  the  subject  of  the  distinction  between  this  case  and  that  of  a  bank 
agent's  cautioner,  Lord  Moncreiff  says, '  This  is  totally  and  fundamental^ 
'  different  from  the  case  of  an  officer  or  servant  of  the  bank  itsell   If 
'  such  an  officer  has  misconducted  himself,  in  a  way  which  they  knov 
'  cannot  be  ascertained  by  other  parties,  they  cannot,  in  dealing  wift 
'  others,  in  regard  to  this  informality,  deceive  them  by  the  show  of  con- 
'  fidence  in  still  retaining  him  in  their  employment  and  credit     Bat,  ia 
'  the  other  case,  they  are  merely  dealing  with  a  customer  in  apparent^ 
'  solvent  circumstances ;  and  it  lies  with  those  who  think  him  worthy  of 
'  such  trust  and  credit,  as  to  join  in  soliciting  for  him  the  aid  of  a  baidr 
'  for  a  time,  to  satisfy  themselves  as  to  the  use  which  he  may  make  of 
'  the  credit,  and  of  his  general  correctness  in  trade  or  business.'    Bat^  at 
has  been  scdd,  the  governing  principle  is,  that  there  must  be  fair  dealiiy 
in  all  cases.    A  bond  to  a  bank  for  £2000,  by  a  principal  and  co-obligairi^ 
narrated  that  the  manager  of  the  bank  had  advanced  that  sum  to  the 
principal, '  as  the  full  consideration  for  his  and  the  parties  after  m^ 
tioned  granting  these  presents.'     One  of  the  co-obligants  alleged  thit 
he  had  been  fraudulently  induced  to  sign  the  bond  on  the  faith  of  the 
narrative,  whereas  the  fact  was,  that  the  principal  obligant,  instead  of 
receiving  a  present  advance  of  £2000,  was  then  indebted  to  the  bank 
on  account  of  previous  advance  in  a  sum  of  £7000,  and  the  bank  were  1 
getting  the  bond  under  an  arrangement  with  the  principcd  obligant  fix. 
security,  pro  tanto,  of  that  sum.     In  these  circumstances,  the  Cool . 
granted  issues  to  try  the  question  thus  raised  ;^  and,  the  case  having 
gone  to  trial,  it  was  held,  upon  a  proof,  that  the  co-obligant  was  induoel ; 
to  sign  in  the  belief  that  the  true  consideration  of  the  obligation  can* 
tained  in  the  bond  was  an  advance  of  a  sum  of  money  by  the  bank,  u 
set  forth  in  the  narrative,  and  in  ignorance  of  the  true  nature  of  the  ; 
transaction;  that  he  was  thus  induced  to  sign  the  bond  by  misrepie- 
sentation ;  and  that  the  bank  was  responsible  for  such  misrepresentation.' ! 
The  distinction  between  Falconer's  and  Hamilton's  cases  is  fully  ex- 
plained by  the  Lord  Justice- Clerk  Inglis  and  Lord  Ck)wan.*    The  Loid 
Justice- Clerk  says  of  Falconer's, '  I  am  satisfied  that  this  is  a  case  not 
of  undue  concealment  merely,  but  of  positive  misrepresentation.'    Yoa 
wUl  also  find  that  the  nature  of  the  narrative  to  be  introduced  in  ih» 
deed  had  been  the  subject  of  discussion  between  the  parties,  and  thafc 

*  Hamilton  v.  Watson,  8th  Dec.  1842,  6  *  Falconer  v.  Westland,  19th  Dea  186S; 

D.   280;   affirmed   11th   March   1845,  4       Macph.  177. 

Bell's  App.  67.  ^  20th  March  1863,  1  Macph.  704. 

«  1  Macph.  713  and  715. 
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Agent  of  the  l)ank  at  Aberdeen  had  desired  to  insert  a  true  narrative, 
li  as,  if  adopted,  would  have  excluded  the  co-obligant's  objections. 
■  true  narrative,  however,  was  thrown  out,  apparently  because,  if 
■tod  in,  the  oo-obligants  would  not  have  signed. 

Two  cases  of  Circumvention  may  be  noticed  : —  Ciroumvkn- 

L  The  case^of  Leiper,^  where  minor  children,  one  of  whom  was  pre-  ''^^^• 
qtirely  the  heir  of  provision  to  his  grandfather  in  certain  lands, 
ier  a  marriage-contract,  entered  with  consent  of  their  curator  into  a 
huasion  vdth  their  grandfather,  by  which  they  renounced  all  right  to 
blmda,  in  consideration  of  a  price  to  be  fixed  by  the  arbiters.  The 
lifeerB  awarded  an  inadequate  sum.  Thereafter,  when  the  heir  attained 
IJHdty,  his  grandfather  took  from  him  a  ratification  of  the  decree- 
libal,  and  a  discharge  of  his  rights.  The  grandfather  then  conveyed 
ilknds  to  his  own  son  of  a  second  marriage.  At  the  distance  of  about 
mj  years,  the  Court,  at  the  instance  of  the  heir  under  the  marriage- 
JMnct^  reduced  these  deeds,  on  the  ground  of  fraud  and  circumvention; 
limg  *  that  the  submission  and  decree-arbitral,  taken  in  connection 
JJKk  the  terms  of  the  previous  submissions  entered  into  betwixt  the 
hne  parties,  contain  in  gremio  proofs  of  fraud  and  imposition ;  and 
wd  the  subsequent  deed,  by  which  the  submission  and  decree-arbitral 
jft  said  to  have  been  ratified,  cannot  be  effectual' 
\  1  The  case  of  Ewen,^  where  a  daughter  had  rights  and  expectations 
her  father  and  mother's  marriage-contract,  which  ultimately  were 
value ;  and  the  father,  after  her  mother's  death,  and  at  a  time 
his  daughter  and  her  husband  had  just  attained  majority,  and  were 
distress,  and  the  husband  was  about  to  sail  to  India,  obtained 
discharge  from  them  of  all  their  rights,  which  discharge  was 
by  his  agent,  without  being  revised  by  an  agent  on  their  part 
diflehaige  was  general,  of  all  claims  competent  through  the  decease 
mother,  under  her  marriage-contract,  or  otherwise ;  but  it  did  not 
a  full  or  even  a  true  statement  of  the  consideration  for  which  it 
glinted.  It  did  not  set  forth  the  daughter's  rights  under  the 
itract ;  it  narrated  that  it  was  granted  in  consideration  of 
to  be  given  by  the  father,  in  name  of  tocher,  out  of  his  own 
i  viDy  and  firom  regard  to  lus  daughter  and  her  husband ;  and  further, 
one  half  of  that  sum  had  been  actually  paid  down,  whereas  the 
retained  a  large  part  in  extinction  of  an  alleged  debt,  and  only 
promissoiy-note  at  twelve  months  for  the  balance ;  the  other 
to  be  payable  twelve  months  after  his  death,  but  no  security 
ghren  for  payment  Lord  Wynford  held  that  the  father  took  ad- 
of  his  influence  over  his  daughter,  and  of  the  situation  of  her 
Ihuid  at  the  time  the  deed  was  executed,  and  fraudulently  obtained 

Lener  t  Cocbrane,  9tb  July  1S22,  1  '  Ewen  or  Grahame  v,  Ewen*8  Trustees, 

5^     '  5th  Feb.  1828.  6  Sh.  479;  reversed  17Ui 

Nov.  1830,  4  Wil.  &  Sh.  346. 
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from  them  a  renunciation  of  the  right  secured  to  her  by  the  maniigr 
settlement ;  and  the  House  of  Lords  held  the  discharge  not  binding* 

With  regard  to  the  effect  of  fraud,  when  established,  a  distinctiaails 
to  be  observed  between  questions  with  the  wrongdoer  only,  and  tki^ 
in  which  third  parties  are  concerned.  In  questions  with  the  wiaff^ 
doer,  fraud  is  a  good  ground  of  defence  against  performance  of  an  oU^.; 
tion  unfulfilled,  or  of  reduction  of  a  deed  granted.^  But  with  thiii^ 
parties  the  majdm  of  the  Civil  Law,  adopted  as  a  general  rule  inosi 
law,  is,  *  Dolus  audoris  rum  nocet  successori  ex  tUulo  (meraso*  and  tlo^ 
rule  is  expressly  embodied  in  the  Scots  Act,  1621,  cap.  18,  to  which ift| 
are  presently  to  advert.  This  point  has  recently  been  decided  in  onH 
formity  with  the  above  rule,  in  reference  to  a  bond  and  dispositiQiik^ 
security,  granted  by  a  party,  against  whose  title,  as  purchaser  of  1h^ 
subject  of  the  security,  an  action  of  reduction  was  subsequently  broi^ 
on  the  ground  of  alleged  fraud  in  making  the  purchase.  The  lender  ImI 
dealt  with  the  purchaser  in  bond  fide.  No  privity  or  concert  of  i^ 
fraudulent  nature  was  alleged  between  him  and  the  purchaser ;  and 
Court  were  unanimous  in  supporting  the  security.'  Lord  Ivoiy 
that  the  bond  would  be  good,  even  if  the  reduction  of  the  grantet^a 
should  be  successful 

The  same  rule  holds  in  regard  to  the  transfer  of  corporeal 
which  pass  to  a  bond  fide  purchaser  by  delivery.    Likewise  in  tiie 
of  the  indorsation  of  bills,  from  favour  to  commerce,  provided  the  i 
sation  takes  place  before  the  bill  falls  due.    When  a  bill  is 
after  maturity,  the  indorsee  is  liable  to  all  the  objections  or  exception 
to  which  the  bill  was  open,  while  in  the  hands  of  the  indorser.'  i 

As  regards  assignations  to  debts  on  bond,  or  other  personal  oUigi^] 
tions  or  contracts,  the  rule  is  different.  In  such  cases  '  ossignaiuiiMiiA 
jure  audoris!  The  assignee  is  so  far  in  the  same  case  with  the  oedfl^j 
that  all  exceptions  competent  to  the  debtor  against  the  cedent  are  goti; 
against  him  as  assignee.^  This  exception  is  founded  on  principleBtf 
strict  reason  and  justice  ;  and,  when  the  ordinary  rules  of  dealing  in  tti 
case  of  the  transfer  of  debts  are  followed,  no  loss  can  arise  from  its  appfr 
cation.  The  transfer  of  a  debt  is  not  a  transaction  simply  between  tk0 
creditor  or  cedent  and  the  assignee.  The  creditor  ought  to  apply,  aal 
usually  does  apply,  to  the  debtor  for  payment.  The  debtor,  again*  whtf 
thus  called  on,  if  he  cannot  conveniently  pay  the  money,  gets  a  thifl 
party  to  agree  to  lend  the  amount ;  and,  in  place  of  taking  a  dischaigi 
of  the  old  and  granting  a  new  obligation,  he  gets  the  existing  creditoi 
to  assign  the  old  obligation  to  the  new  creditor.  The  new  creditor  tfaa 
acquires  right  to  the  debt,  at  the  request,  not  of  the  old  creditor,  but  o 
the  debtor.     This  is  the  regular  course ;  it  gives  opportunity  to  tin 


^  Erskine,  iiL  1.  16. 

2  Williamson  v.  Sharp,  3d  Dec.  1851, 
14  D.  127. 

^  Merc.  Law  Amendment  Act,  19  &  20 
Vict.  c.  60,  8.  16. 


«  Stair,  iv.  40.  21 ;  M*Donella  «.  Bd 
and  Rannie,  10th  Nov.  1772,  M.  4974 
and  Delvalle  v.  Creditors  of  York  fiaiUni 
Company,  9th  March  1786,  M.  4978. 
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or  to  state  any  objections  he  may  have  to  the  debt,  and  if  he  makes 
e,  and,  on  the  contrary,  requests  the  new  creditor  to  lend  on  trans- 
hnn  the  old  creditor,  he  is  barred  from  raising  objection,  and  the  new 
litor  is  secure  against  latent  exceptions  to  the  cedent's  titla  If, 
efore,  any  one  takes  an  assignation  to  a  debt  in  the  way  of  a  trans-  . 
QQ  with  the  cedent  only,  he  is  going  out  of  the  nsual  beaten  track, 
he  must  take  the  risks.  It  is  the  business  of  the  assignee  to  learn 
II  the  debtor  whether  the  daim  of  the  existing  creditor  or  cedent  is 
ir  and  nnexceptionabla 

A  different  role  was  allowed  to  operate  in  the  case  of  the  York 
Idings  Company.'  But  this  was  because  of  a  specialty.  The  bonds 
hat  Company,  n^hich,  by  their  terms,  were  transferable  by  indorse- 
1^  were  issued  at  less  than  their  nominal  amount ;  but  having  been 
■fared  from  hand  to  hand  in  virtue  of  blank  indorsations,  the  Court 
1  that  any  one  who  had  acquired  '  for  value '  must  be  presumed  to 
«  acquired  fairly,  and  was  a  creditor  for  the  full  amount ;  and  that 
Company  were  not  entitled  to  plead  against  him  latent  objections 
qietent  against  other  persons  whose  names  did  not  appear  on  the  face 
he  bond  or  indorsement  This  was  placing  these  bonds,  in  respect 
his  question,  on  the  footing  on  which  bills  then  stood.  Again,  where 
kare  of  the  stock  of  a  joint-stock  company  is  held  in  the  name  of  an  LATKirr  rioht. 
ifidoal  ex  fade  absolutely  and  for  his  own  behoof,  though  subject  to 
tait  trost  for  behoof  of  a  third  party,  the  latent  right  will  not  be 
Btaal  against  handjlde  purchasers  or  onerous  special  assignees  of  such 
18  of  stock.  The  right  of  the  purchaser  or  onerous  special  assignee 
Ihe  share  of  the  stock,  duly  intimated  to  the  company,  was  preferred 
Bk  latent  right  in  the  case  of  Bedfeam.^  But  where  the  nominal 
Her  has  become  bankrupt,  and  has  been  sequestrated,  and  the  compe- 
ir  with  the  latent  right  is  merely  the  trustee  in  the  sequestration, 
Idii^  a  general  conveyance  from  tJie  bankrupt,  not  a  hand  fide  pur- 
Mr  or  onerous  special  assignee,  even  a  latent  right  to  stock  or  other 
ii  personal  estate  will  prevail  against  the  claim  of  the  trustee  for 
I  general  creditors.  The  trustee  for  the  general  creditors  is  not  (as 
nch  a  matter)  in  a  better  position  than  the  bankrupt  himself ;  and 
I  bankrupt  was  merely  a  trustee,  not  the  true  proprietor.'  The 
Bbine,  therefore,  laid  down  by  Erskine,^  to  the  effect  that  even  latent 
t^tions  against  the  cedent  will  affect  the  assignee  in  personal  rights, 
pean  to  be  incorrect  to  this  extent,  that,  when  these  exceptions  are 
t  m  relation  to  proper  debts,  and  on  the  part  of  the  debtor  himself, 
J  wiQ  not  prevail  against  bond  fide  purchasers  or  onerous  special 


York  Bafldings  Compuiy  v,  Martb,  •      >  Gordon  v.  Cheyne,  5th  Feb.  1S24,  2 

1  Not.  1791,  M.  10,466.  Sh.  675. 

Radfeam  r.  Ferrier,  reveraed  Ist  June 

H  5  PWon,  707.  *  Erekine.  iii  5.  10. 
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CHAPTER    IIL 

I  WILL  now  call  your  attention  to  the  Statutes  which  strike  at  deedi 
granted  by  debtors  in  defraud  of  their  creditors. 

The  &st  of  these  is  the  Act  1621,  cap.  18,  following  on  and  embody- 
ing an  Act  of  Sederunt  of  12th  July  1620,  which  it  describes  as  a  nsco-  \ 
sary  and  profitable  law  for  the  weal  of  all  His  Majesty's  subjects.  Tba 
Act  of  1621  authorises  reduction  of  all  alienations  of  lands  or  goods 
granted  by  debtors  in  defraud  of  their  true  creditors,  to  conjunct  or  ooo- 
fident  persons,  without  true,  just,  or  necessary  causes,  and  without  a  jolt 
price  really  paid, — ^without  prejudice  to  the  rights  of  purchasers  fiom  the . 
interposed  persons.  It  likewise  strikes  at  voluntary  payments  or  ri^ 
by  the  debtor  or  interposed  person  to  any  one  in  defraud  of  the  diligence  \ 
of  another  creditor.  A  full  analysis  and  exposition  of  the  Act  wiD  Im  j 
found  in  Bell's  Commentaries.^  I  will  here  notice  only  some  leadiif 
points,  and  those  which  bear  most  directly  upon  Conveyancing. 

(1.)  Conjunct  persons,  in  the  sense  of  the  Act,  are  those  nearlycoft- 
nected  by  blood  or  affinity :  parents  and  children^  brothers,  sons-in-IaV| 
uncles,  stepsons,  uncles  by  affinity,  sisters  and  brothers-in-law;  but  not 
persons  married  to  several  sisters  of  the  same  family,  whose  connectioi 
with  each  other,  through  such  marriages,  is  only  affinitas  ajffinitaiit} 

(2.)  Confident  persons  include  partners  in  trade,  confidential  mesiofi 
business,  factors,  and  servants. 

(3.)  The  Act  is  held  applicable  to  all  dispositions  granted  in  defitnd 
of  creditors  in  favour  of  any  person,  whether  conjunct  or  confident  or  I 
not,  when  without  a  competent  onerous  cause.    It  likewise  strikes  it 
bonds,  discharges,  and  other  deeds  in  defraud  of  creditors,  as  well  tf 
deeds  of  the  class  expressly  named  in  the  Act.    Moreover,  if  a  v^  \ 
be  purchased  with  the  debtor's  money,  it  will  fall  under  the  Act^thon^  ^ 
the  conveycmce  thereof  be  granted  directly  to  the  conjunct  or  confident  \ 
person,  as  much  as  if  it  had  been  actually  granted  to  such  person  bf  \ 
the  debtor  himself.    The  granting  of  the  conveyance  to  the  conjunct  or  \ 
confident  person  is  truly  the  Act  of  the  debtor,  though  it  is  not  done  it  1 
his  name.    Cautionary  obligations,  however,  are  not  struck  at  by  flii» 
Act.     It  is  true  that  they  are  to  the  prejudice  of  the  granter^s  other  jost 
and  lawful  creditors,  and  that  the  granter  receives  no  value  for  theo, 
but  they  are  onerous  in  respect  of  the  grantee. 

Provisions  to  wives,  by  antenuptial  contract,  are  onerous  in  respect 
of  the  marriage  which  follows  thereupon,  and  therefore  are  not  redudUe 
under  the  Act,  so  far  as  not  exorbitant  \^  or  unless  the  husband  w«s 
known  to  be  insolvent  at  the  time  of  granting  them.*     Neither  do 


^  Bell's  Commentaries,  ii.  183. 

2  M*Gowan  v.  M'Kellar,  24th  Feb.  1826, 
4  Sh.  498. 

3  Duncan  v.  SloBs,  8th  Feb.  1785,  M.  987. 


♦  Wood  V.  Reid,  2d  Nov.  1680,  H.  977; 
and  other  cases  cited  in  Erskine,  iv.  1.  ti% 
and  notes. 
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rational  provisions  to  wives,  granted  after  marriage,  fall  under  the  Act 
Brhere  the  wife  was  previously  unprovided.^* 

Antenuptial  provisions  to  children  are  onerous,  so  far  as  not  exorbi-  provisions  to 
tant ;  and  the  father's  notorious  insolvency  at  the  time  of  granting  them  ^*™^»^' 
will  affect  them  as  well  as  the  wife's  provisions.  Moreover,  antenuptial 
provisions  to  children,  payable  at  a  term  which  cannot  arrive  untU  after 
the  father^s  death,  will  constitute  the  children  only  heirs  of  their  father 
as  in  competition  with  his  creditors,  and  give  the  children  no  right  to 
oompete  with  such  creditors  as  claimants  on  their  father's  estata 

Postnuptial  provisions  to  children,  whether  existing  or  Tiascihiri,  are 
an  gratuitous  in  the  judgment  of  the  law ;  and  will  be  annulled  in  com- 
petition with  creditors,  if  the  father  was  not  solvent  at  the  date  of 
granting  them.'  But  a  provision  made  by  a  husband  by  postnuptial 
eontzact  of  marriage,  in  favour  of  his  wife  and  children,  at  a  time  when 
k  was  found  on  investigation  to  have  been  perfectly  solvent,  was  sus- 
tained; there  being  no  firaud,  and  the  value  not  having  been  much 
bqrond  the  amount  of  the  fortune  which  the  granter  of  the  provision 
nodved  with  his  wife.'  Gratuitous  deeds,  even  in  favour  of  conjunct 
and  confident  persons,  are  not  reducible,  if,  at  the  date  of  delivery,  the 
granter  was  possessed  of  funds  to  meet  them,  and  to  satisfy  all  his  debts.^ 

With  reference  to  this  Act,  the  date  as  at  which  the  solvency  of  the 
grants  is  to  be  ascertained,  in  tiying  the  validity  of  such  deeds,  is  not 
tliat  of  executing,  but  of  delivering  the  deed  under  challenge.^  The  fact 
of  the  debtor's  insolvency  at  the  date  of  the  alienation  must  be  expressly 
t?eired  in  the  reduction  under  this  Act.^ 

The  next  Statute,  of  the  class  under  consideration,  is  that  of  1696, 1696, 0. 5. 
cap.  5,  of  which  a  full  exposition  will  be  found  in  Bell's  Commentaries.^ 
fy  that  Act,  all  voluntary  deeds  granted  by  the  bankrupt,  directly  or 
indirectly,  either  at  or  after  his  bankruptcy,  or  within  sixty  days  before 
%  in  fjKvour  of  a  creditor,  either  for  the  creditor's  payment,  or  further 
Baeority,  in  preference  to  other  creditors,  are  declared  null 

Various  circumstances  which  by  themselves,  or  in  combination,  con- 
atibite  bankruptcy,  will  be  found  expressed  in  the  Bankrupt  Act  of  1866.® 

Under  the  Act  of  1621,  where  diligence  has  been  begun  by  any 
tieditor  to  affect  the  insolvent  debtor's  lands,  or  goods,  or  the  price 

iRobertBon  v.  HAndyside,  11th  June  ^  Inglis  v.  Boswell,  14th  Nov.  1676,  M. 

1738;  M.  957 ;  and  other  cases  cited  by      11,567. 
bkiae,  «<  mpra,  ^  Bolden  v,  Ferguson,  6th  March  1863, 

<  Enkine,  iv.  1.  33,  Note  23.  1  Macph.  522. 

'  J^Bnj  V.  Campbell,  24th  May  1825,  ^  Bell's  Commentaries,  ii  205. 

18b.  32.  U9  &  20  Vict.  c.  79,  ss.  7,  8. 

*  BeD'a  Commentaries,  ii  193. 


*  See  Carphin  v.  dapperton,  24th  May  1867,  5  Macph.  797.  In  this  case  a  reason- 
lie  aateniiptial  marriage  contract,  by  which  a  minor,  with  consent  of  her  curator, 
Mwyed  to  trustees  a  provision  which  vested  in  her  on  her  marriage  or  majority, 
Bdaaive  of  her  busband^s  jm  mariti,  was  held  not  reducible  under  the  Act  at  the 
■tsDce  of  the  wife's  creditors  in  debts  contracted  before  marriage,  in  respect  that  the 
Md  was  oneronsy  and  not  granted  "without  a  just,  true,  and  necessary  cause." 
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thereof,  held  for  the  debtor's  behoof,  the  insolvent  debtor  cannot  make 
any  voluntary  payment  or  right  to  any  person  in  defraud  of  such  dili- 
gence ;  and  he  cannot  by  any  act  facilitate  or  expedite  the  doing  of  dili- 
gence by  another  creditor,  even  though  the  result  is  simply  to  create  an 
equality,  and  prevent  one  creditor  from  acquiring  a  preference  over  an- 
other.^   He  cannot  even  grant  a  bond  of  corroboration,  though  only  to 
the  effect  of  constituting  an  existing  debt,  and  thereby  enabliDg  the 
creditor  to  obtain  a  judicial  security  over  his  estate,  by  leading  an 
adjudication,  without  a  previous  action  in  Court  for  constitutiDg  and 
ascertaining  the  debt.^     The  reason  is,  that,  were  the  debtor  allowed 
voluntarily  to  interfere  in  any  way,  he  might,  by  aiding  one  creditor,  and 
refusing  aid  to  another,  actually  create  preferences.     So  he  is  held  ab- 
solutely disqualified  from  interference.^    Where  no  diligence  was  hegan 
by  a  creditor,  the  Act  1621  did  not  prevent  the  debtor  from  granting 
securities  over  his  estate,  and  thereby  preferring  one  creditor  to  another; 
but  the  Act  of  1696  strikes  at  all  partial  preferences  of  one  creditor  oyer 
another,  whether  diligence  had  been  begun  or  not.     It  likewise  strikes 
at  the  indorsation  of  bills,  in  payment  or  security  of  prior  debts,  unka 
made  in  the  ordinary  course  of  trade  ;  in  which  case  the  indorsation  ii 
held  equivalent  to  the  payment  of  a  debt  in  cash,  which,  if  the  debt  is 
actually  due,  and  the  cash  is  actually  paid,  is  not  struck  at  by  either 
Act,  supposing  always  there  is  no  collusion.®     If  there  is  collusion, 
either  as  to  bills  or  cash,  the  Common  Law  will  set  aside  the  transao- 
tion.     But  there  is  a  distinction  to  be  observed  between  bills  and  pio- 
missory-notes  as  to  this   matter.    Promissory-notes,  when  given  in 
payment  of  debts  already  due,  and  not  merely  to  settle  a  purchase  si 
the  usual  credit,  are  on  a  different  footing  from  bills.    Bell  says^* 
promissory-notes   in  the  former  circumstances,  that  is,  for  payment 
of  debts  already  due,  are  for  the  time  a  confession  of  insolvency,  a 
mere  gaining  of  time  to  pay,  and  so  are  struck  at    It  is  not  necessaiy, 
however,  that  the  rights  be  made  in  favour  of  the  creditors  diiecfly; 
the  Act  reaches  preferences,  though  made  indirectly,  through  an  inte^ 
posed  person.*^ 

Whether  securities  given  to  cautioners  in  relief  of  their  engage- 

^' Scott  V.  Brace,  19  Jan.  1788,  Bell's  'Stein's  Creditors  v,  Forbes  Hunter  & 

Octavo  Cases,  32 ;  Strang  v.  Mackintosh,  Co.,  1st  March  1791,  M.  1142. 

12th  May  1821,  I  Sh.  1.  *  BeU's  Commentaries,  ii  219. 

^  Danbar's    Creditors    v.    Grant,    18th  ^  Barbour  v.  Johnstone,  30th  May  18S3» 

Jane  1793,  M.  1027  ;   Macmath  v.  Mac-  2  Sh.  351 ;  MiUer  v.  Low,  Uth  Dec.  1882. 

ReUar's  Creditors,  1st  March  1791,  BeU's  2  Sh.   77 ;   affirmed  12th  June  1827,  ^ 

OcUvo  Cases,  22,  and  M.  1114.  Wil.  &  Sh.  579. 


^  An  acknowledgment  of  an  existing  debt  granted  within  sixty  days  of  bankmptoji 
by  a  husband  to  his  wife,  without  which  she  would  have  been  unable  to  prove  tihi 
debt,  which  consisted  of  advances  to  him  out  of  her  separate  estate,  was  hdd  as  aol 
struck  at  by  the  Act  1696,  cap.  5  (Lord  Deas  dissenting),  and  the  wife  was  alloved  to 
rank  as  an  ordinary  creditor  for  the  amount  of  the  advances,  with  interest  thereoa.— 
Matthew's  Trustee  v.  Matthew,  28th  June  1867,  5  Macph.  957.  See  spedaUy  tht 
review  of  the  authorities  in  the  Lord  President's  opinion. 
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under  the  Act  of  1696,  does  not  seem  clearly  settled.    If  the  1696,  c.  5. 
3  not  a  prior  creditor,  and  if  there  is  no  collusion,  it  would 
1  that  he  may  validly  obtcdn  a  security  within  the  sixty  days, 
cautioner  directly  or  indirectly  derives  benefit,  as  a  prior 
rom  the  security,  or  if  there  is  any  collusion,  the  security  will 

itions  in  consideration  of  a  fair  price,  instantly  paid,  do  not 
sither  Act.^  Nor  does  either  Act  reach  securities,  granted 
instantly  advanced  and  lent,  or '  nova  debUa,'  as  these  are 
'  called.^  The  question  of  fact  always,  of  course,  arises  in 
whether  or  not  the  disposition  or  the  security  granted  is  of 
ore  as  to  be  protected  as  being  novum  debitum.  In  reference 
)s  challenged  and  sustained,  I  may  refer  to  the  case  of  Cor- 
lerly  cited.* 

rd  to  sales,  where  possession  was  given  of  a  brick- work  on  the 
1  day  before  bankruptcy,  in  implement  of  a  ssde  made  on  the 
day  before  bankruptcy,  and  when  (that  is,  upon  the  sale)  the 
been  paid,  it  was  held  that,  as  the  sale  was  made  bond  fide, 
wsA  no  fraud,  the  transference  of  the  property  was  not  volun- 
tas not  in  satisfaction  of  a  prior  debt.  The  sale,  therefore,  was 
Again,  where  a  sale  of  guano  was  made  within  sixty  days 
)tcy,  but  bond  fide,  and  at  a  fedr  price,  payable  by  bill,  the 
ye  delivered  as  required,  and  delivery  took  place  within  six 
mkruptcy,  but  without  fraud  or  collusion,  it  was  held  that 
ry  was  in  implement  of  a  legal  obligation,  and  that  the  trans- 
not  struck  at  by  the  Act  1696.^  We  have  a  still  more  diffi- 
[n  which  a  sale  was  sustained^  In  that  case  a  father  agreed, 
letter,  to  sell  his  lands  to  his  son,  who  was  his  creditor  to  a 
int.  The  father  was  at  the  time  insolvent ;  and  within  sixty 
nkruptcy  he  granted  a  disposition  to  his  son  in  implement  of 
es  of  sale,  which  were  dated  about  six  months  previously ; 
)n  was  infeft.  No  money  actually  passed  on  the  occasion,  it 
3n  arranged  that  the  father  was  to  be  credited  with  the  price 
;  with  his  son.  In  these  circumstances,  the  transaction  was 
»,  as  giving  the  son  a  preference  to  the  extent  of  the  price  of 
ise,  within  sixty  days  of  the  bankruptcy ;  but  no  Tnala  fides, 
±  at  least,  was  alleged ;  and  the  Court  (altering  the  judgment 
illerton.  Ordinary)  sustained  the  sale, 
ligation,  however,  in  order  to  be  dealt  with  as  a  novum  debitum, 

i's  TrosteeB  v.  Douglas,  1 2th  ^  Cormack  v,  Anderson,  8th  July  1829, 

SL  1146  ;  Swinton's  Trostee  7  Sh.  868. 

inter  &  Co.,  19th  Feb.  1790,  ^  Taylor  v,  Farrie,  8th  March  1865,  17 

D.  639. 

I  Tmstee,  before  referred  to.  ^  Lindsay  v.  Shield,  19th  March  1862, 

mmentaries,  iL  215,  220.  24  D.  821. 

V.  Home,  29th  Jan.  1751,  M.  "  Cranstoon  v.  Bontine,  2d  Feb.  1830, 

heU  V.   Findlay,    12th   Nov.  8  Sh.  425;   affirmed,  6th  July  1832,  6 

p.  Bankmpt,  No.  10.  WU.  &  Sh.  79. 
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must  be  for  a  present  and  immediate  disposition  of,  or  security  over,  a 
specific  subject ;  and  the  money  must  be  advanced  in  contemplation,  and 
on  the  faith,  of  that  conveyance  or  security.  If  the  transaction  is,  gene- 
rally, for  a  security  to  be  afterwards  given,  or  if  it  is  begun  on  the 
simple  and  ordinary  footing  of  debtor  and  creditor,  and  then  within  the 
sixty  days  a  security  is  interposed,  the  security  will  fall  under  the  pro- 
visions of  the  Act  And,  even  although  the  obligation  to  give  securi^ 
is  specific,  and  in  consideration  of  an  immediate  advance,  yet  if  it  is  not 
an  obligation  to  give  the  security  instantly,  the  security,  if  only  given 
within  the  sixty  days,  will  fall  under  the  provisions  of  the  Act.  Thvi, 
in  the  case  of  Moncrieflf,^  a  loan  was  advanced  on  a  promissoiy-note,  witfc 
relative  letter,  engaging  to  grant  an  assignation  in  security  'at  any  tine 
required.'  The  assignation  was  not  required  till  within  a  few  days  of  ; 
bankruptcy,  and  the  Court  were  of  opinion  that  the  instant  granting  of  ; 
the  security  was  not  the  consideration  of  the  advance ;  that  there  was  no  " 
obligation  to  grant  it  till  requisition ;  and  that,  in  fact,  there  was  only  an 
obligation  at  some  future  indefinite  period  to  grant  a  further  security,-— 
and  so  they  reduced  the  security.  And  under  former,  as  well  as  fhe 
present  Bankrupt  Acts,  even  an  obligation  to  grant  an  immediile 
security,  on  the  faith  of  which  an  instant  advance  takes  place,  leqnini  - 
to  be  actually  implemented  before  sequestration.'  The  present  Bank-  : 
rupt  Act,  by  sect.  Ill,  declares  not  only  all  payments,  pref erencee, or 
securities  obtained  by,  or  granted  to,  prior  creditors,  but  likewise  all  ads 
done  or  deeds  granted  by  the  bankrupt^  after  the  date  of  sequestratifln 
and  before  his  discharge,  out  of  or  in  relation  to  his  estate,  unless  with  god* 
sent  of  the  trustee,  to  be  null  and  void ;  saving  to  third  parties^  in  certaia 
specified  cases,  the  effect  of  acts  done  in  ignorance  of  the  sequestiation* 
The  reports  of  Mansfield's  case  give  a  full  history  of  the  decisions  on  the 
important  point  we  have  now  been  considering,  and  show  that  some  cl 
the  Judges  in  Scotland  suggest  a  doubt  of  the  soundness  of  the  decision 
in  Cranstoun's  case.  Indeed,  from  Mansfield's  and  MoncrieflTs  cases,  i 
seems  to  be  thought  that  even  an  obligation  to  grant  instant  security,  on 
the  faith  of  which  an  advance  is  made,  will  not  be  available  to  support 
the  security,  afterwards  granted,  if  any  act  of  the  debtor  be  requiredi 
or,  de  facto,  be  interposed,  in  the  granting  or  completing  of  the  secniitiff 
and  if  bankruptcy  follows  within  sixty  d^ys  after  such  completioa 

Questions  were  at  one  time  raised  on  the  Act  of  1696  of  much  in- 
terest in  Conveyancing ;  viz.,  whether  the  completion  of  a  debtor's  tilJe 
after  bankruptcy,  in  order  to  validate  a  security  or  conveyance  previondy 
granted,  was  struck  at.  If  such  completion  does  not  require  any  act  t0 
be  done  by  the  bankrupt  himself,  it  has  been  settled  that  the  Statute  doee 
not  strike  at  the  completion ;  although,  supposing  it  not  to  take  place, 
the  security  or  conveyance  would  be  null,  and  the  estate  so  far  better  for 

1  Moncrieff  v.  Hay,  16th  Dec.  1851,  14      field  v.  Walker's  Trustees,  lltb  July  1833, 
D.  200.  11  Sh.  813;  affirmed  10th  April  1835, 1 

2  See  54  Geo,  III.  c.  137,^  s.  38 ;  Mans-      Sh.  &  M<L.  203. 
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the  general  body  of  the  creditors.^     But  to  transact  on  an  incomplete  i^w,  c.  6. 
title,  or  to  pay  over  a  price  or  loan  without  getting  a  valid  and  complete 
deed  of  conveyance  or  security  in  exchange,  is,  in  general,  very  blame- 
able  ;  and,  besides  that  it  may  involve  the  agent  in  heavy  pecuniary 
loss,  it  will  be  a  great  blot  on  professional  character. 

Mansfield's  case  suggests  the  importance  of  making  sure  that  sdl  the 

lands  over  which  a  security  is  to  extend  are  included  in  the  description 

Hid  conveyance  inserted  in  the  bond  and  disposition  in  security,  which, 

through  unintentional  error,  was  not  there  done.    But  this  is  not  the  stage 

•t  which  to  go  into  any  detail  on  that  point.     Several  of  the  decisions 

likewise  suggest  the  necessity  of  a  creditor  retaining  such  security  as  he 

baa,  until  any  security  granted  to  him  is  placed  beyond  the  reach  of 

diiUenge.    There  are  various  cases  in  which  parties,  who  gave  up  old 

on  getting  new  securities,  were  found,  after  being  deprived  of  the  new, 

not  entitled  to  revert  to  or  recover  the  old.    They  thus  lost  both  the  old 

lod  new. 

The  Act  1696  strikes  also  at  all  dispositions  or  other  rights  for  relief, 
•fin  security,  of  future  debts,  a  species  of  security  which  had  previously 
been  made  a  fruitful  source  of  fraud, — declaring  the  same  to  be  of  no 
finoe  as  to  debts  contracted  after  the  sasine  or  infefbment  following  on 
[-  the  d&position  or  right.    But  securities  over  moveable  estate,  for  future 
debts,  are  not  touched  by  the  Act ;  and,  as  regards  heritable  estate,  in 
the  particular  case  of  cash  accounts  or  credits,  securities  have  long  been 
iBowed,  by  special  Statute,  for  sums  or  balances  to  arise  after  the  date 
0f  perfecting  the  security.    The  existing  Act,  containing  this  allowance, 
11  that  of  1856 ;'  and,  by  an  Act  passed  in  1857,'  the  bond  and  disposi- 
fioii  in  security  may  be  granted  in  the  abbreviated  form  authorised  by 
\^  fie  Heritable  Securities  Acts  of  1847  and  1854,^  and  may  be  completed 
'bjn^istration  of  the  deed  of  security,  without  the  necessity  of  passing 
Bfeftmentw 

In  order  to  prevent  latent  preferences,  the  Bankrupt  Act  provides 
bj  sect  6  (as  was  done  in  the  last  Act),  that  the  date  of  a  deed,  with 
nfierence  to  that  Act,  or  the  Act  of  1696,  shall  be  the  date  of  recording 
the  sasine^  where  sasine  is  requisite ;  and,  in  other  cases,  of  registration 
€f  the  deed,  or  of  delivery,  or  of  intimation,  or  of  such  proceeding  as 
dbill,  in  the  particular  case,  be  requisite  for  rendering  such  deed  com- 
pletely effectnaL  But,  in  reference  to  the  Acts  we  have  been  consider- 
[.  i^t  a  husband's  jvs  marUi  stands  in  a  peculiar  position.  Though  the 
M  patrimonial  benefit  of  it  will  fall  to  the  trustee  in  the  husband's 
M^uestration,  it  reaches  only  estate  which  has  accrued  to  the  wife,  in  the 
oonditian  of  moveable  estate,  during  the  marriage ;  and  the  husband's 

1 M 'Lagan's  Creditors  v.  M'Lagan,  2l8t         >  19  &  20  Vict.  c.  91,  s.  7. 
MMf  1800,  M.  App.  Baokmpt,  No.  11 ; 

mtAdl  V.  FindlAy,  12th  November  1799,  >  20  &  21  Vict  a  19,  8.  8. 

JL  Afipu  Banknipt,  No.  10. 

*  The  forms  here  referred  to  may  still  be  used,  tlioagh  the  Acts  of  1847  and  1854 
Jbve  been  repealed  ; — see  sect.  163  of  the  Titles  to  Land  Consolidation  Act  1868. 
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right  may  be  extinguished  during  the  marriage,  as  regards  the  firuits  or 
profits  of  the  wife's  heritable  estate,  by  such  estate  being  sold,  or  other- 
wise ceasing  to  belong  to  the  wifa  Where,  therefore,  a  heritable  bond 
belonging  to  a  wife  was  validly  conveyed  by  her,  with  consent  of  it» 
husband,  to  a  creditor  of  her  husband,  the  assignee  was  prefenedy  not 
only  to  the  principal  sum,  but  also  to  the  interest,  in  preference  to  tk 
trustee  in  the  husband's  sequestration,  although  the  title  of  the  assigneo 
was  not  completed,  by  registration  of  the  assignation,  until  two  days  after 
the  sequestration  was  awarded.^  The  fruits  and  profits — ^that  is,  tlie 
interest  of  the  debt  assigned — falling  due  after  completion  of  the  ts- 
signation,  were  held,  by  a  majority  of  the  Court,  as  following  the  prin- 
cipal sum,  and  as  accruing  to  the  assignee,  and  withdrawn  fix)m  thejici 
mariti — Lord  Deas  dissenting,  who  said  the  case  was  one  'of  greifc 
subtlety,'  and  who  certainly  argued  for  his  own  view  with  much  foroeL 


Attempted 
prbfbbbncbs 

nr  SEQUESTRA- 

novs. 


Cases  of  attempted  preferences  in  sequestrations  may  naturally  be 
considered  here. 

The  object  of  the  Bankrupt  Laws  is  to  facilitate  the  realisation  of  tbe 
debtor's  estate,  and  the  equitable  distribution  thereof  among  his  crediton^ 
according  to  their  legal  rights.  And,  as  the  Law  strikes  at  prefexenoei 
given  to  creditors  within  a  certain  period  before  bankruptcy,  so  it  pie- 
vents  the  giving  or  promising  to  any  one  creditor  a  larger  proportional 
payment  than  to  the  others ;  both  because  such  an  act  would  be  unjost 
to  the  general  body  of  the  creditors,  and  because  one  grand  object  in  tb 
Bankrupt  Laws  is  to  enable  a  trader  or  other  person,  who  has  been  nn- 
fortunate,  to  obtain  a  clearance  of  all  debts,  and  be  in  a  situation  to  iqiplj 
himself  again  to  business,  which  he  could  not  do  were  there  a  heavy  load 
of  debt  upon  him.  But  if  creditors  were  allowed,  each  for  himsd(  to 
bargain  with  the  debtor  as  to  the  terms  on  which  they  would  consent  to 
his  being  discharged  of  bygone  debts,  it  is  clear  that  both  of  these  objects 
would  in  general  be  frustrated.  The  Law,  therefore,  prohibits  such  trans- 
actions under  the  sanction  of  high  penalties. 

The  existing  Statute  on  this  subject,  and  to  which  principally  it  ii 
necessary  to  call  your  attention,  is  that  of  1856.^  By  sect  140,  a  bank- 
rupt settling  with  his  creditors  by  composition,-— or  (sect.  147)  applying 
for  a  discharge  without  composition, — is  bound  to  make  a  declaration,  or, 
if  required,  an  oath,  that  he  has  not  granted  or  promised  any  preference 
or  security,  or  made  or  promised  any  payment,  or  entered  into  any  secret  or 
collusive  agreement  or  transaction  to  obtain  the  concurrence  of  any  credi- 
tor to  acceptance  of  his  offer  of  composition,  or  to  his  discharge.  And, 
by  sect  150,  all  preferences,  gratuities,  securities,  payments,  or  other  con- 
sideration not  sanctioned  by  the  Act,  and  all  secret  or  collusive  agree- 
ments and  transactions,  for  concurring  in,  facilitating,  or  obtaining  the 
bankrupt's  discharge,  are  declared  null  and  void ;  and  penalties  are  im- 

1  Smith  V.  Frier,  7th  February  }S57,  19  D.  3S4. 
M9  &  20  Vict  c.  79. 
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nd  both  on  creditors  obtaining  preferences,  and,  by  sect  151,  on  the 

■knipt,  if  participant  in  giving  the  same.^ 

Undue  preferences  have,  in  various  shapes,  been  often  before  the 

and  objections  thereto  are  now  competent  by  way  of  sununary 

m,  and  complaint^  even  though  not  brought  forward  before  the 

»n  is  wound  up.     The  same  principle  was  allowed  effect  in 

of  a  settlement  by  private  composition-contract,  and  where  there 

no  sequestration.^    In  this  case,  the  favoured  creditor  had  got  pay- 

and  he  was  compelled  to  repeat ;  the  Lord  Justice-Clerk  Boyle 

'the  transaction  is  ill^al  at  Common  Law,  contra  honos  mores, 

opposed  to  the  essential  principles  of  justice,  whether  in  regard  to 

compositions  or  those  under  the  Bankrupt  Act'     The  creditor 

the  maxim  applicable  to  unlawful  contracts, '  melior  est  con- 

lis*  on  which  Lord  Alloway  quoted  Lord  Mansfield  as 

'  If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general 

of  public  policy,  the  party  paying  shall  not  have  his  action ;  for, 

both  parties  are  equally  criminal  against  such  general  laws,  the 

is^  "Potior  est  conditio  possidentis!*    But  there  are  other  laws 

for  the  protection  of  the  subject  against  oppression,  extor- 

deceit,  eta    K  such  laws  are  violated,  and  the  defendant  takes 

of  the  plaintiff's  situation,  then  the  plaintiff  recovers.'    The 

was  again  applied  in  a  case  where  the  cautioners  for  a  com- 

in  a  private  settlement,  being  also  creditors,  obtained  from  the 

an  assignation  of  his  whole  effects,  with  a  view  to  their  not 

lelieving  themselves  of  their  cautionry,  but  also  operating  full 

of  their  own  debt    The  assignation  was  foimd  illegal^ 

^Ibe  case,  of  course,  is  quite  different,  if  a  party  not  a  creditor  becomes 

in  a  composition.    There  is  then  no  question  of  preference,  and 

legally  obtain  an  assignation  to  the  full  extent  of  the  bankrupt's 

estate  for  relief  of  his  cautionry.     When  the  stipulation  for  a 

is  not  made  secretly,  it  is  not  decided  whether  it  is  entitled  to 

or  not ;  and  the  Act  of  1856  seems  not  to  touch  that  point,  at  least 

expressly  only  at  secret  or  collusive  agreements,  which  last 

secrecy.    This  point  is  touched  on  in  the  case  of  Levick  ;^  but  it 

tfiere  held  unnecessary  to  decide  it,  as  the  stipulation  in  that  case, 

made,  was  not  expressed  clearly  to  the  effect  of  giving  the  credi- 

i^iml  fi  Cook,  Feb.  24, 1826, 4  Sh.  499.  >  Levick  v.  Cadell  k  Co.,  27Ui  Jan.  1829, 

V.  Aindie's  Trustees,  13th      7  Sh.  327. 
ISn,  15  Sh.  1299. 


*8ie  Peodxei^'s  Tnistee  v.  M'Laren  and  Company,  as  reyersed  9th  May  1871, 
"  1l  (H.  Lu)  49.  The  penalties  are  to  be  imposed  by  the  Lord  Ordinary,  or  the 
'if  no  cause  be  shown  to  the  contrary  ; '  and  it  was  here  held  that  these  words 
Ml  eonfer  npcm  the  Coart  a  discretionary  power  of  abstaining  from  imposing  the 
V  OB  a  creditor  in  cases  where  the  statutory  offence  of  accepting  a  preference  had 
eonmitted  withoat  moral  guilt  The  bankrupt  in  this  sequestration,  while 
pitf  free  with  tiie  creditor  from  moral  guilt,  was  refused  his  discharge. — See 
feirireigfa,  5th  June  1875,  1  R. 
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tor  any  preference.  The  Court  held  it  as  giving  no  preference,  heiqg 
opinion  that,  in  order  to  be  so  construed,  the  clause  must  be  clearly  a 
unambiguously  to  that  effect,  which  in  that  case  it  was  not 

Preferences  in  the  form  of  bills  by  the  bankrupt's  wife  and  chiUB 
to  a  creditor  ranked  in  the  sequestration  are  illegal;^  and  also  in  H 
form  of  obligations  by  the  bankrupt  himself.'^  But  it  is  not  unlaw! 
when  there  is  no  collusion,  for  a  baAkrupt,  after  he  has  been  discluu|j 
on  composition,  to  become  bound  to  pay  to  the  creditor  in  a  debt  ezi^ 
ing  prior  to  the  sequestration,  and  who  did  not  rank  on  the  estate  4 
concur  in  the  composition-contract,  the  full  amount  of  his  debt' 


CHAPTEE    IV. 

1 
FoBCB  AiTD  I  PROCEED  to  consider  the  plea  of  Force  and  Fear  as  the  ground 

setting  a  deed  aside. 

If  a  deed  is  extorted  from  any  one  by  force  and  fear,  it  is  noi 
deed.     The  mere  subscription  of  it  does  not  make  it  so,  any  more 
if  his  hand  had  been  led.     The  subscription  is  there,  but  not  the 
sent ;  and  the  deed  is  reducible  on  proof  of  being  so  extorted.    The 
required  in  order  to  infer  reduction  must  be  verw  et  Justus;  and 
sufficient  for  that  purpose  necessarily  varies  both  in  nature  and 
according  to  circumstances,  particularly  in  the  respective  cases  of 
and  women.    A  long  dissertation  on  this  point  will  be  found  in  Mori 
Dictionary*  and  in  Brodie's  Stair.* 

In  a  case  where  it  was  foimd  that  the  husband  had  used  great  violoj 
to  extort  his  wife's  concurrence  in  a  deed  by  him,  the  deed,  as 
her,  was  reduced  ;*  and  the  same  result  followed  on  proof  of  threatij 
violence,  and  that  the  husband  had  frequently  used  violence  towards 
wifa^  But  reverentia  maritalis,  joined  with  lucius  et  rruBror,  was  fi 
not  relevant  to  infer  reduction  of  a  deed  granted  by  a  wife  when 
husband  was  on  his  deathbed.®  Nor  will  the  *  frownings  and  other 
due  importunities  of  the  husband,'  imaccompanied  by  violence  or 
threats,  authorise  reduction ;  ^  nor  *  the  fear  of  an  awful  answer  li 
cruel  husband.'  ^^ 

The  question,  how  far  ratification  by  the  wife  will   protect  tfan 
parties  against  reduction  at  her  instance,  has  been  already  consideredj 

1  Riddle    v.   Christie,   20th    November  '  Woodhead  v,  Nairn,  24tL  July  l4l 

1821,  1  Sh.  161.  M.  10,281. 

»  Kerr  v,  M*DowaU,  14th  Feb.  1828,  6  *  Murray  v.  Jaffray,   24th  Jan.  Iffl 

Sh.  546.  M.  16,488,  and  6526. 

3  Halyburton  v.  Rutherford,  Juno  28,  '  Johnston  v.  Napier,  Ist  July  1706k  I 

1838,  16  S.  1235.  16,511. 

*  M.  10,280.  *^  Hepburn  v.  Naysmith,  16th  June  iM 

^  Brodie's  Stair,  p.  88.  M.  16,482.     See  also  Elibank  v.  Peotidj 

«  Cassie  r.  Fleming,  27th  July  1632,  M.  11th  July  1821,  1  Sh.  117. 

10,279.  "  Supra,  p.  134. 
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inecessaiy  here  to  do  more  than  remind  you  of  the  observation 
urt  in  the  case  of  Hay,  that '  they  act  more  cautiously  who 
ratifications.' 

extorted  by  creditors  from  their  debtors  metu  carceris,  when 
i  are  not  confined  to  the  debt  on  account  of  which  the  im- 
t  has  taken  place  or  is  threatened,  are  reducible.^  Fraser's 
eference  to  an  absolute  disposition  of  lands ;  and  the  right  of 
ee,  who  was  likewise  a  creditor  of  the  grantor,  was  reserved 
3nt  of  a  security  for  any  debt  due  by  the  granter  to  him.  On 
I  refer  also  to  the  case  of  Tait,^  where  a  discharge  by  a  married 
Ls  reduced,  under  special  circumstances,  one  of  which  was  that 
)nstrained  to  grant  it  by  imprisonment  But  the  objection  of 
eris  is  not  available,  if  the-  deed,  though  granted  in  prison, 
fear  of  incarceration,  is  not  in  favour  of  the  incarcerator,  but 
party,  with  whom  there  is  no  collusion.'  And  incarceration, 
threatened,  on  a  legal  warrant,  is  vis  legalis;  and  it  is  not 
for  a  creditor  to  take  from  his  debtor  a  bond  of  corroboration, 
\  solely  to  the  debt  in  respect  of  which  the  imprisonment  has 
ce  or  is  threatened,  nor  security  exclusively  for  payment  of 
.*  The  corroboration  or  security,  however,  must  be  strictly 
to  the  debt  on  account  of  which  the  imprisonment  has  taken 
is  threatened;  as  to  any  further  purpose,  it  will  not  be  sustained.^ 
notion  between  the  cases  of  corroboration  or  security,  appUcable 
tly  to  the  particular  debt,  or  going  beyond  that  debt,  is  well 
d  in  the  case  of  Heriot* 

not  essential  that  the  violence  or  threats  should  operate  bodily 
le  party  who  grants  the  deed  sought  to  be  reduced.  Where  an 
n  was  apparently  in  imminent  danger  of  violence,  a  bond  granted 
^n,  in  order  to  procure  Ms  father's  release,  was  reduced.'^  And  the 
i  not  be  of  violence  or  bodily  harm.  Thus  an  obligation,  granted 
n  liege  poustie,  by  his  heir,  through  fear  of  being  disinherited, 
the  heir  not  to  reduce  any  deed  or  settlement  which  his  relative 
lake  on  deathbed,  was  held  not  to  preclude  the  heir  from  setting 
deathbed  deed  to  his  prejudice.® 

plea  oi  viset  metus  is  available,  not  only  against  the  offending 
ut  also  against  onerous  third  parties.' 


r.   WilBon,   23d  March   1718, 
I'fl  Apf).  234 ;  BeU  v,  Thomson^ 

1762,  M.  16,515 ;  and  Fraser  v. 
[  Knox,  13tb  Dec  1810,  F.  C. 
r.  Wilson,  4tli  June  1831,  9  Sh. 

e  V.  Follerton,  Dec  1682,  2  Br. 

)  of  Ross  r.  Fooller,  30th  June 
r.  Sop.  479  ;  Ker  v.  Edgar,  9th 

M.  16,503. 
X  V.  Ewen,  18th  Feb.  1680,  M. 


«  Heriot  9.  Biid,  March  1682,  M.  16,496 ; 
Niflbet  V.  Stewart>  18th  Dec  1708,  M. 
16,512. 

^  M'Intosh  V.  Farquharson,  Dec.  1671 
and  June  1672,  M.  16,485-6. 

>  Inglis  V.  HamUton,  4th  Dec  1733, 
M.  3327. 

»  Willocks  V.  Callender,  26th  Nov.  1776, 
M.  1519  ;  Wightman  v.  Graham,  6th  Dec 
1787,  M.  1521 ;  and  Fraser  v.  Black  and 
Knox,  before  referred  to. 


TITLE  VIL 

HOMOLOGATION  AND  REl  INTERVEKTUS. 


CHAPTER  I. 

The  principle  on  which  a  deed  receives  effect  is,  as  already  explained^ 
that  it  expresses  the  intelligent  and  deliberate  consent  of  the  party  ^ 
grants  it;  and  the  necessity  for  intelligent  and  deliberate  consent^k 
order  to  make  a  deed  valid,  is  the  ground  on  which  pupils  and  certut 
other  classes  of  persons  are  wholly,  or  to  a  certain  extent,  under  dii^ 
ability  as  to  granting  deeds.  But  what  is  wanted  in  all  cases  is  eoiuMf 
from  a  qualified  party.  If  such  party  will  not  express  his  consent  olto* 
wise  than  by  a  formal  and  duly  authenticated  deed,  the  law  wiU  hold 
him  &ee  until  he  has  executed  such  deed ;  but  if,  waiving  the  protedaon 
afforded  by  the  law  in  that  particular,  he  takes  some  way  of  his  own  to 
express  his  consent,  the  law  does  not  insist  on  the  strictly  formal  mode 
being  adopted.  The  essential  is  the  consent,  which  will  be  taken  fiRiit 
a  qualified  party,  in  such  competent,  but  of  course  distinct  and  uneqvi- 
HoMOLOQATioN.  vocal,  Way  as  he  chooses  to  give  it.    Hence  the  doctrine  of  Homologatioft 

(literally  'saying  the  same  thing'),  which,  as  far  as  concerns  the  depait- 
ment  of  Conveyancing,  is  the  subsequent  approval  of  a  deed  in  itsflK 
imperfect  or  null,  for  want  of  the  legal  solemnities,  or  through  the  in- 
capacity of  the  parties,  or  in  respect  of  fraud,  or  on  some  other  gromid. 

The  doctrine  of  homologation  applies  with  especial  force  to  the  case 
of  a  contract  of  marriage,  on  the  faith  of  which  marriage  has  foUowei 
Where  it  was  attempted  to  reduce  a  marriage-contract,  in  respect  d 
certain  alleged  defects  in  the  solemnities  of  authentication,  the  Gouil 
unanimously  sustained  the  contract ;  Lord  Gillies  observing  that^  'whoa 
'  a  marriage  has  been  solemnized  on  the  faith  of  an  antenuptial  oontrad 
'  it  is  not  enough  to  allege  defects  in  the  solemnities  of  deeds  in  order  tx 
'  warrant  a  reduction ;  there  must  be  actual  forgery  of  the  deed  libeOei 
'  to  make  the  ground  of  reduction  relevant.'  ^  In  an  earlier  case,  an  ante 
nuptial  contract,  signed  by  the  husband  and  the  wife's  father,  but  no 

1  Falconer  v.  M'Leod,  14th  Jan.  1830,  8  Sh.  312. 
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py  the  wife  herself,  was  held  binding  upon  all  concerned,  including  the 
vife,  to  the  effect  of  making  a  discharge  of  her  claim  of  terce,  contained 
n  the  contract,  good  against  her,  although  she  had  not  signed  the  deed. 
Die  want  of  her  signature  seems  to  have  been  accidental,  and  her  con- 
lection  with  the  deed,  and  the  identification  of  the  deed  as  the  contract 
ra  which  the  marriage  had  followed,  were  sufficiently  established.^  The 
^7*8  connection  with  the  contract  is  of  course  essential,  otherwise  even 
Doarriage  could  be  no  homologation  on  her  part.  Accordingly,  proposals 
of  marriage, — given  by  the  intended  husband  to  the  bride's  brother,  a  lad 
olfoarteeD  years  of  age,  who  stated  that  he  had  not  approved  them,  nor 
diown  them  to  his  father  or  sister,  and  with  which  there  were  apparently 
no  grounds  for  cormecting  either  of  these  parties, — were  not  considered 
M  a  marriage-contract,  notwithstanding  the  subsequent  marriage.^ 

But  deeds  of  every  kind,  in  themselves  lawful,  may  be  made  obliga- 
tey  by  homologation,  though  wanting  in  the  prescribed  solemnities. 
A  bond,  in  which  one  of  the  witnesses  was  not  designed,  was  sustained, 
in  consequence  of  the  debtor  pajring  interest,  and  hdf  the  principal,  and 
nising  a  process  of  suspension  as  to  the  other  half.^  A  submission  by 
Airife,  regarding  her  heritage,  to  which  there  was  only  one  witness,  was 
mtained,  because  her  husband  appeared  and  pleaded  on  her  behalf 
bflfore  the  arbiter.  The  husband  being  the  wife's  administrator,  his  con- 
■nt  was  held  to  imply  hers.^  A  will,  neither  holograph  nor  tested,  was 
ivuid  to  be  homologated  by  a  writing  of  the  residuary  legatees'  subjoined 
fa>  it,  and  by  their  taking  possession  of  the  testator's  estate  in  terms  of 

These  cases  have  reference  to  deeds  imperfect  as  regards  the  legal 
aokmnities.  But  homologation  will  equally  remove  imperfections  in 
iilher  respects,  provided  always  these  do  not  amount  to  intrinsic  nullities. 
Ibr  example,  a  deed  by  a  minor,  without  consent  of  his  curators,  may 
\t  homologated  after  majority  ;^  or  a  deed  by  a  married  woman,  by  acts 
cf  approval  done  by  her  after  she  became  a  widow.^  A  deed,  open  to 
Redaction  on  the  ground  of  fraud,  may  be  homologated  and  rendered 
imobjectionable.^  And  even  the  plea  of  vis  et  metvs  may  be  excluded  by 
lioinolc^ation.^  But  a  deed  or  act  in  itself  unlawful,  whether  by  Statute 
or  at  Common  Law,  caimot  be  made  good  by  homologation.  Consent, 
n  which  alone  homologation  is  founded,  is  excluded  in  every  form  as 
to  sQch  deeds  and  acts.  Moreover,  a  deed  signed  by  one  legally  or 
itttnrally  incapable  of  consent,  as  a  pupil,  or  an  idiot,  is  truly  no  deed 

'WemytBV.  Wemyss,  16Ui  Nov.  1760,  'Hume    v.    Lord   Justice-Clerk,   28th 

H.  9174.  June  1671,  M.  5688. 

'Gnnpbell    v.    M'Glaahan,    5th    June  ^  MitcheU  v.  Cunningbam,    lOth  Dec. 

1812.  F.C.  1672,  M.  5711. 

sSiBclur  r.  Sinclair,  17th  Feb.   1715,  »  Dunbar  v.  Bishop  of  Murray,   16th 

H  M54.  Jan.  1672, 1  Br.  Sup.  649  ;  and  M*Michan 

^Ibflfer  V.  Hamilton,  2l8t  Jan.  1735,  v.  M'Michan,  22d  June  1839,  1  D.  1085. 

IL5657  k.  17,032.  <^  Grant  v.  Anderson,  11th  July  1706, 

*  Pollock  V.  Ballantine,  20th  November  M.  16,509. 
1849.  12  D.  143. 
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and  cannot  admit  of  homologation.^  Lord  Moncieiff  says,  'An  aci^. 
itself  null  &om  its  incompetency^  cannot  be  homologated.'^  This  leml 
had  reference  to  a  summons  signed  by  one  who  had  no  auth(»i^, 
as  to  which  there  were  other  equally  fotal  irregularities,  and  whidi 
Court  held  incapable  of  homologation.  The  case  brings  out  cleady 
principles  on  which  homologation  can  take  place,  and  those  on 
it  is  excluded.  Lord  Cringletie  there  says, '  Parties  are  entitled 
'  citation  to  appear  in  Court,  and  they  may  waive  their  right 
*  appear  without  it.  But  there  must  be  a  summons  to  which  the  ji 
'  must  look,  and  without  which  he  cannot  entertain  any  action,  as 
'  is  no  such  proceeding  as  a  defender  being  brought  into  Court 
'coUo: 
AooFHov.  But  if  the  document,  even  when  null  as  a  deed,  and  ii 

homologation,  is  in  an  intelligible  and  precise  shape,  it  may  be 
operative  by  adoption,  which,  though  resembling  homologatioii» 
different  results.' 

Having  regard  to  the  principle  on  which  homologation  resta^ 
obvious  that  the  plea  is  available  only  when  the  party  is  aware  of 
existence  of  the  deed  said  to  be  homologated,  as  also  of  his 
objection,  and  of  the  consequence  of  waiving  such  right  There 
no  intelligent  consent  to  that  of  which  we  are  not  duly  informed, 
a  party  who  had  a  right  of  legitim,  of  which  she  was  entirely  ij 
accepted,  for  several  years,  the  interest  of  a  provision  in  her 
made  by  her  father,  as  in  full  of  legitim.  She  was  found  not 
of  her  right  to  claim  the  legitim,  and  to  repudiate  the  provi 
The  party  who  is  to  homologate  and  ratify  an  imperfect  deed  shod 
have  the  fullest  possible  information  given  him  regarding  his  legal  rig^ 
and  the  effect  of  his  executing  the  proposed  ratification,  and  full  \xafA 
deliberate,  and  obtain  advice  as  to  the  course  he  ought  to  take,  mdjl 
especially  if  he  is  yoimg,  and  not  experienced  in  business.  In  the  orij 
of  Murray,^  the  right  of  reduction  of  a  deathbed  deed  by  his  pidl 
cesser  was  found  not  barred  to  the  heir-at-law  by  a  deed  granted  I 
him  during  his  predecessor's  lifetime,  whereby  he  renounced  his  log 
rights ;  nor  by  another  deed  executed  subsequently  to  the  predece88i| 
death,  ratifying  the  former  one  ;  the  heir  having  just  attained  majoii| 
being  imperfectly  educated,  little,  if  at  all,  informed  of  his  legal  lig^ 
and  without  the  assistance  of  any  law-agent  or  adviser. 

The  acts  on  which  the  plea  of  homologation  is  founded  ought  to  JB 
ply  acquaintance  with  the  contents  of  the  deed  homologated ;  and  ti 
mere  subscribing  as  witness  to  a  deed  does  not,  in  general,  infer  di 
witness's  homologation;  because    witnesses  simply  attest  the  part^ 

^  Erskine,  iii.  3.  47.  Trustees  v.    Countess  of   Flahault,  171 

*  Camming  v,  Munro,  19th  Nov.  1833,       July  1857,  19  D.   1040;   and  Don^l 
12  Sh.  61.  m  Douglas'  Trustees,  28th  June  1859,  21 1 

3  Bell's  Commentaries,  i.  145.  1066. 

*  Johnstone  v.  Paterson,  29th  Nov.  1825,  *  Murray  r.    Murray's    Trustees,  21 
4  Sh.  234;  see,  to  similar  effect,  Keith's      Jan.  1826,  4  Sh.  374. 
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bscriptdon,  and  in  general  are  not  informed  of  the  contents  of  the 
led  which  they  subscribe  as  witne88e&  Butvherethedeedisamarriage- 
ntiact,  and  the  witness  the  bride's  father  or  brother,  a  presumption 
ises  from  the  near  relationship,  that  such  witness  both  knew  and  ap- 
ored  of  the  contents  of  the  deed,  though  he  was  only  an  instrumentary 
iftness,  and  not  a  party  to  it.^  It  is  of  course  essential  also  that  the 
nty  approving  shall  be  of  full  capacity.  Where  the  act  of  approbation 
iteelf  invalid,  it  cannot  be  pleaded  in  supplement  of  defects  in  the 
liginal  deed.  Thus,  there  can  be  no  homologation  on  the  part  of  an 
Ibt^  Kor  are  acts,  which  are  beyond  the  legal  power  of  the  parties 
erfonning  them,  available  to  found  the  plea  of  homologation.^  Nor  will 
cte  done  in  minority  be  reckoned.^  Moreover,  the  power  of  homologa- 
ion,  competent  after  majority,  may  be  stopped  by  creditors  rendering 
he  subject  litigious.*^  And  a  married  woman  is  incapable,  by  herself 
lone,  and  without  the  consent  of  her  husband,  of  homologating  an  in- 
bnnal  or  defective  deed  which  she  had  granted  previously  to  her  marriage. 
Die  consent  given  by  her,  in  the  act  of  homologation,  is  as  invalid  and 
neffectual  as  that  in  the  deed  homologated.^  On  this  principle,  a  bond 
jnnted  by  a  female  minor  was  held  not  homologated  by  a  subsequent 
ecognition  of  it  in  her  antenuptial  contract  of  marriage,  entered  into 
Aile  she  was  still  in  minority.  Being  still  a  minor,  she  was  incapable 
7  herself  of  homologating.  It  might  be  doubted  whether  her  husband, 
il  the  time  she  entered  into  the  marriage-contract,  had  any  title  to  chal- 
bige ;  and  there  was  no  evidence  of  homologation  on  his  part  after  the 
Dttniage.' 

The  approbatory  acts  on  which  homologation  is  pleaded  must  be 
clear  and  express,  bearing  no  reasonable  construction  other  than  that 
fhey  were  performed  by  the  party  from  his  approbation  of  the  deed 
homologated ;  for  no  man  is  in  dvMo  presumed  to  have  the  intention  of 
luiding  himself.^  Thus,  where  an  heir  of  entail  had  granted  a  lease, 
vUch  was  reducible  as  in  contravention  of  the  entail,  the  mere  receipt 
of  the  rents,  payable  under  the  lease,  was  found  not  to  bar  the  next  heir 
of  entail  from  reducing  the  lease.  He  ought,  however,  as  a  measure  of 
indence,  and  supposing  him  to  be  aware  that  the  right  of  challenge 
exists,  to  insert  in  the  rent- receipts  a  reservation  of  his  right  of  reduc- 
tion of  the  leasa  This,  though  apparently  not  absolutely  necessary,  was 
done  in  the  case  of  Malcolm.^  Again,  deeds  which  parties  are  under  obli- 
gation by  law  to  grant, — such  as  charters  to  the  heirs  or  singular  successors 

'  DftTidaon  v.  Davidson  and  Weir,  15th  ^  Harkness  v.  Graham,  20th  June  1833, 

July  1714,  M.  5652 ;  Johnstone  v.  Berry,  11  Sh.  760. 

Febi  1725,  M.  5667.  ^  Erskine,  iii.  3.  47. 

*  Morton  v.  Young,   11th  Feb.   1813,  ^  Rose  v.  Rose,  20th  Nov.  1821,  1  Sh. 

F.C.  164. 

'Stein*s  assignees  v.  Gibson-Craig,  2d 

/ne  1829,  7  Sh.  686 ;   as  reversed,  23d  ^  Erskine,  iii.  3.  48. 
Mu  1831,  6  Wil  &  Sh.  47. 

*Brodie  v.  Brodie,  6th  July   1827,  5  *  Malcolm  v.  Bardner,  19th  June  1823, 

SL  900.  2  Sh.  410. 
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of  vassals,  granted  by  superiors  in  obedience  to  a  charge,^ — ^inferno hiaa»m 
logation  of  the  right  of  him  at  whose  suit  the  charge  is  giv^  Aad 
the  Act  inferring  approval,  if  traceable  to  a  powerful  influence  overtM 
p$irty,  operating  to  take  from  the  act  the  character  of  firee  consent^  iriH 
not  receive  effect.  Hence  the  subscription  by  an  heir,  as  instmmenlaM 
witness  to  a  deed  of  his  ancestor  on  deathbed,  is  presumed  to  have  pn»*| 
ceeded  not  from  his  approbation  of  the  contents,  though  he  should  tei 
supposed  to  know  them,  but  from  the  authority  and  influence  which  t]ii| 
grantor  had  over  him,  and  his  fear  of  offending.  Therefore  sudi  sdh-j 
scription  does  not  infer  homologation.*  But  when  a  party  accepted  l« 
^  office  of  trustee  under  his  father^s  settlement,  and  took  payment  of  fi 
small  legacy  thereby  bequeathed  to  him,  he  was  held  to  have  homolihl 
gated  the  settlement,  so  as  to  be  barred  from  claiming  l^tim  in  opporfi  I 
tion  to  its  provisions.'  | 

EvFBOT  OP  We  have  now  to  consider  the  legal  operation  of  homologation.    Ital  1 

HOMOLOGATION,  jg  ^  ^^^  ^^  obligatiou  existing,  though  open  to  reduction  or  chalkqfu 
and  the  homologation  has  a  retroactive  effect,  making  it  good  from  tiii| 
first^    Such  deed  will  have  the  same  effect  against  the  party  homok^J 
ing  it,  and  those  who  are  bound  by  his  acts,  as  if  it  had  been  valid  froii] 
the  beginning.    Bat  the  homologation  is  simply  his  act,  and,  in  rdalioi  J 
to  those  who  are  not  boimd  to  acknowledge  his  acts,  it  can  have  m] 
effect, — for  example,  in  relation  to  heirs  of  entail  not  representing  As  J 
party  otherwise  than  as  such.    The  deed  or  obligation  continues  liabb  1 
to  exception  on  the  part  of  such  heirs  as  much  as  if  no  homologatin  | 
had  taken  place.^    But  the  effect  of  homologation  or  ratification  majbl  ] 
qualified  or  suspended  by  a  protestation  timeously  taken.    Thus»  a  wifey  ] 
who  was  creditor  to  her  husband  by  marriage-contract,  was  found  art 
barred  from  claiming  payment  of  her  debts  out  of  his  estate,  by  having 
signed  as  consenter  to  his  testament,  though  she  had  ratified  ibe  teslii- 
ment ;  she  having  done  so  under  protestation  that  she  reserved  her  ri(^ 
as  creditor.*    Approbatory  acts,  however,   though  partial,  will  into 
homologation  of  the  whole,  where  there  is  no  protestation.'    But  wheni 
there  were  two  testamentary  writings,  not  so  framed  as  to  constitute  ooB 
and  the  same  settlement,  nor  having  any  common  or  combined  object^— 
no  bond  of  union  tying  them  together, — ^but  which  were  respectivelf 
capable  of  being  carried  into  effect  without  reference  to  each  other,  it  wii 
held  competent  for  parties  to  approve  of,  and  take  interest  under,  the(M 

^  Dunbar  v.  VasBals  of  Machrome,  20th  ^  Erskine,  liL  3.  49. 

Dec.  1662,  M.  6715.  ^  Murray  v.  Murray,  12th  July  Wh 

s  DaUaB  V.   Paul,   13th  Jan.   1704,  M.  M.  5689. 

5677.  '  Muir  v.  Stirling,  19th  Feb.  1663,  H 

^  Carmichael  v.  Carmichael's  Trustees,  6107  ;  Hume  v.  Lord  Justice  Clerk,  28ft 

8th  Feb.  1823,  2  Sh.  198.  June  1671,  M.  5688;  and  Cannidtfelik 

^  Bell's  Commentaries,  i.  145.  Carmichael's  Trustees,  before  referred  to. 


^  This  has  reference  to  the  law  as  it  stood  prior  to  the  Conveyancing  Act  of  1874, 
the  changes  introduced  by  which  in  r^ard  to  the  granting  of  charters  by  piug'** 
will  be  explained  at  a  later  stage  of  the  course. 
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it  the  same  time  object  against  the  other.^    In  such  cases  the  party 

not  approbate  and  reprobate  the  same  settlement.     No  one  can 

ly  do  so  in  Uie  case  of  one  and  the  same  deed     He  homologates 

of  which  he  claims  the  benefit,  with  all  its  qualities ;  and  only 

is  to  a  separate  writing  which  (as  alleged)  it  was  not  lawful  to  grant, 

hidi  was  not  lawfully  granted,  and  which,  were  it  sustained,  would 

m  him  of  a  legal  right  otherwise  competent  to  him. 

Die  adoption  of  a  deed  which  is  in  itself  absolutely  null  operates  Effect  of 

icnUy  firom  homologation ;  for,  whereas  homologation  draws  back  ^^"^"^• 

be  date  of  the  deed  approved,  adoption  is  truly  the  making  of  a  new 

1,  not  the  confirmation  of  an  old  one.    The  document  adopted  is  in 

i  a  nullity.     The  adoption,  no  doubt,  gives  it  force ;  but  not  retro- 

sti?ely,  for  there  is  nothing  to  which  to  draw  back.    There  is,  how- 

t,  nothing  to  prevent  the  adoption  from  being  specially  so  conceived 

0  operate  retrospectively,  just  as  a  new  deed  could  be  so  framed  and 
nssed.  Of  course,  what  has  been  said  as  to  the  state  of  the  party's 
smation  and  capacity,  in  reference  to  homologation,  is  equedly 
Ikatble  to  adoption ;  and  the  act  of  adoption  must  be  at  least  as  clear 
unequivocal,  and  as  free  from  undue  influence,  as  that  of  homologa- 
L   Of  course,  also,  thefe  may  be  partial  adoption,  even  more  easily 

1  partial  homologation. 

Ihere  is  a  case  of  homologation  or  adoption,  in  respect  to  which  I 
ik  the  present  a  good  opportunity  to  offer  a  suggestion.  When  a 
Km  of  unsound  mind  is  placed  under  judicial  curatory,  the  rule  of  the 
Hi  is  to  realise  all  outstanding  stocks  and  shares  in  trading  companies 
BgLDg  to  him,  and  to  have  the  proceeds  invested  either  in  the  Govem- 
it  funds,  or  in  heritable  security.  The  investment  thereof  can  make 
lifference  on  the  right  of  succession  to  such  person,  if  he  remains  of 
Dond  mind  till  his  death ;  because  such  investment  is  the  act  of  the 
ik>r  only,  under  order  of  the  Court,  not  of  the  party ;  and  the  curator 
not  r^ulate  or  affect  the  legal  rights  of  the  party's  heirs  and  succes- 
L  But,  supposing  the  party  to  convalesce,  he  may  take  over  or  adopt 
investments  made  for  him,  whereby  a  material  difference  may  be 
b  upon  the  rights  of  his  representatives  ;  the  whole  of  his  estate,  in 
,  may  thus  become  descendible  to  his  heirs  in  heritage,  to  the  ex- 
ion  of  his  next  of  kin,  or  heirs  in  moveables ;  the  latter  being  the 
I  who  would  have  succeeded,  in  case  no  change  of  investment  had 
a  place.  It  will,  therefore,  in  general,  be  the  duty  of  a  legal  adviser 
int  ont  this  result  to  the  party,  so  that,  at  all  events,  he  may  not 
ft  in  ignorance  of  the  altered  rights  of  his  heirs,  arising  from  the 
tnode  of  investing  his  estate.^ 

w  r.  Beith,  Uth  March  1856,  18  D.,  820. 


fe  Campbell  r.  Grant,  let  Dec.  1869,  8  Macph.  227.     It  may  be  here  observed 
writable  secarities  are  now  moveable  estate,  and  descend  to  executors ; — 31  k  32 
101,  8.  117. 
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CHAPTER   11. 

rri  tkter-  I  NOW  pass  to  the  consideration  of  the  plea  of  Rd  IfUervefUus,  as 

VENTU8.  excluding  the  reduction  of,  or  objection  to,  a  deed  or  writing. 

So  long  as  both  parties  to  any  transaction  have  not  finally  bound 
themselves,  it  is  a  general  rule  that  each  has  locus  pcmitefUias;  it  k 
free  and  open  to  either  to  resile.^  But  if  there  has  been  rei  interwuiu, 
that  is,  if  there  have  been  proceedings  not  unimportant  on  the  one  side^ 
known  to  and  permitted  by  the  other  to  take  place,  on  the  faith  of  the 
agreement,  as  if  it  were  concluded ;  and  if  these  are  unequivocally  re- 
ferable to  the  agreement,  and  productive  of  alteration  of  ciicumstanoei^ 
or  of  loss  or  inconvenience,  in  the  event  of  the  agreement  not  hmf 
carried  through,  a  personal  exception  is  created  against  the  party  pe^ 
mitting  them,  who  no  longer  has  locics  pomtierUiee.  The  transactiaB 
must  be  carried  out.^ 

It  is  not  necessary  that  the  party,  against  whom  the  plea  is  diiectei 
shall  derive  benefit  from  what  is  done.  It  is  enough  when,  by  Iiil 
conduct,  he  has  placed  the  other  party  in  circumstances  whereby  sndi 
other  party's  interest  would  suffer,  if  the  agreement  were  not  imple- 
mented.^ On  this  principle,  an  improbative  cautionary  obligation  wn 
foimd  binding,  because  on  the  faith  of  it  a  party  had  been  released,  ate 
having  been  apprehended  as  in  meditatione  fugcs} 

In  Hamilton's  case  a  bond  of  annuity  had  been  granted  by  tluee 
parties,  jointly  and  severally,  but,  owing  to  a  blunder  in  completii^tlie 
testing  clause,  the  bond  was  improbative  as  to  two  of  them.  One  of 
these  two  had  died ;  the  other  had  been  present  when  the  advance  fli 
the  price  of  the  annuity  was  made  in  exchange  for  the  bond,  if  indeed 
the  money  had  not  actually  been  received  through  his  hands ;  and  he 
had  acted  as  agent  of  the  debtor  in  paying  several  years'  annuitiee  del 
under  the  bond.  In  these  circumstances,  the  plea  of  rei  interval 
was  held  to  preclude  him  from  founding  on  the  technical  defect  in  tk 
bond ;  although  it  did  not  appear  that  the  same  exception  was  eqnel^ 
applicable  to  the  other  party,  as  to  whom  also  the  bond  was  impro- 
bative. On  the  same  principle,  a  bond  in  the  English  form  (which  wtf 
improbative  by  the  law  of  Scotland),  being  executed  in  Scotland  1)J 
several  Scotch  obligants,  one  of  whom  was  the  principal  debtor,  and  the 
others  truly  cautioners,  though  nominally  principals,  was  held  bindiot 
on  the  cautioners ;  they  having  signed  and  issued  the  bond  to  the  lender 
as  binding  on  them,  and  he  having  advanced  the  amount  of  the  loanoc 
the  faith  of  the  bond.*     In  the  same  case,  it  had  previously  been  hel< 

^  Erskine,   iii.    2.    3 ;    Montgomery  v.  *  Dunmore   Coal  Company  v,  YdSBp 

Brown,  23th  Jan.  1663,  M.  8411.  let  Feb.  1811,  P.  C. 

2  BeU*8  Principles,  s.  26. 

3  Hamilton  v.  Wright,  22d  Jan.  1836,  *  Church  of  England  Fire  and  li 
14  Sh.  323;  affirmed  12th  Feb.  1838,  3  Assurance  Co.  v.  Wink,  17th  July  l^ 
Sh.  &  M*L.  127.  19  D.  1079. 
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that  the  cautioners'  acknowledgment  of  their  subscriptions  as  genuine 
di(inot,|)er  sc,  obviate  the  objection  to  the  deed  as  improbative  under 
the  Statute  of  1681,  cap.  5.^  This  case  suggests  that,  in  reference  to 
personal  obligations  and  contracts,  parties  domiciled  in  Scotland  should 
always  be  bound  by  deeds  executed  and  attested  in  the  Scotch  form,  and 
parties  domiciled  in  England  by  deeds  in  the  English  form.  In  some 
cases,  indeed,  it  may  be  expedient  to  have  both  forms  observed  as  to  all 
the  obUgants,  whether  Scotch  or  English. 

And  here,  with  reference  to  the  execution  of  obligations  by  parties 
domiciled  in  England,  it  may  be  stated,  on  the  authority  of  the  opinion 
of  eminent  English  counsel,  that  a  personal  obligation  executed  by  an 
IbgUshman  under  seal,  and  attested  according  to  the  English  form, 
would  have  this  advantage  over  a  similar  obligation  not  under  seal,  that, 
in  tiie  event  of  the  death  of  the  grantor,  the  holder  of  the  obligation 
under  seal  would  be  what  is  called  a  '  specialty  creditor,'  and,  as  such, 
vonld  be  entitled  to  a  preference  over  'simple  contract  creditors'  in 
tiie  distribution  of  the  deceased's  *  legal  assets,'  as  contradistinguished 
fiom  his  '  equitable  assets.'  There  would,  I  understand,  be  no  preference 
in  virtue  of  the  seal  and  English  attestation  in  suing  the  obligant  whilst 
Imng,  or  in  a  ranking  of  the  creditors  on  his  estate,  if  he  should  become 
biokrupt  while  living.  The  advantage  arises  only  in  case  of  proceed- 
ings having  to  be  taken  after  the  obligant's  death.  The  effects  falling 
under  the  description  of '  legal  assets,'  I  understand,  usually  form  a  large 
portion  of  a  deceased  debtor's  estate. 

It  may  be  added,  that  in  preparing  obligations  in  favour  of  Scotch 
ptrties,  where  one  or  more  of  the  obligants  may  happen  to  be  domiciled 
in  England,  I  think  it  advisable  to  get  each  obligant  both  to  subscribe 
ind  to  affix  his  seal  to  the  deed,  in  presence  of  two  witnesses,  making 
the  witnesses  subscribe,  in  the  first  place,  according  to  the  usual  Scotch 
torm,  that  is,  set  down  their  Christian  names  and  surnames,  with  the 
word  'witness'  added.  The  English  docquet  or  certificate  is  then 
idded,  which  runs  in  these  words  : — *  Signed,  sealed,  and  delivered  by 
•  the  above-named  A.  B.  (party),  in  the  presence  of  C.  D.,  etc.  (witnesses),' 
and  the  witnesses  write  their  Christian  names,  surnames,  and  designa- 
tioEkfi  or  descriptions  under  that  docquet,  just  as  if  they  had  not 
mbscribed  as  witnesses  in  the  Scotch  form.  In  that  way  the  deed 
obtains  a  complete  Scotch  and  a  complete  English  execution,  each 
independent  of  the  other.  The  testing  clause,  as  I  shall  afterwards 
notice,  is  in  the  usual  Scotch  form,  with  the  addition  that  it  notices  the 
Gut  of  the  sealing. 

I  have  called  your  attention  to  the  case  of  the  above  class  of  deeds, 
because  we  already  have,  and  we  may  expect  in  future  to  have  more 
ind  more,  occasion  to  superintend  the  completion  of  deeds  to  which 
Englishmen  as  well  as  Scotchmen  are  parties.  But  my  main  object 
Q  doing  so  is  to  make  you  aware  that,  in  certain  cases,  sealing, 

1  Church  of  £nghuid  Fire  and  life  Aflsarance  Co.  v.  Wink,  12th  Feb.  1857, 19  D.  414. 
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with  the  English  attestation,  will  confer  advantages.  It  need 
scarcely  be  added  that  the  utmost  caution  must  be  observed  in  refer- 
ence to  the  execution  of  deeds  in  the  English  form,  and  that  it  may 
very  often  be  indispensable  in  such  cases  to  obtain  the  assistance  of 
English  law  advisers. 

There  is  a  recent  case  in  which  a  contract  to  feu  lands,  in  itself 
incomplete,  was  held  to  be  a  binding  agreement  by  ret  interverUtis,  and 
the  feuar  was  found  not  entitled  to  resile.  The  feuar  had  been  tenant 
of  a  large  portion  of  the  subjects  which  he  feued,  and  he  endeavoured  to 
ascribe  his  possession,  and  his  acts  of  interference  with  the  property,  to 
his  lease ;  but  he  had  built  a  porter's  lodge,  made  a  new  and  expensive 
approach  to  a  mansion-house  situated  on  the  lauds,  altered  a  public 
road,  and  done  other  acts  which,  the  Court  held,  could  not  be  ascribed 
to  a  right  of  mere  tenancy.  The  extent  of  the  subject  feued,  the  rate  of 
feu-duty,  and  other  essentials  to  a  bargain,  had  been  set  forth  in  corre- 
spondence and  other  documents,  and  only  some  minor  conditions 
remained  unadjusted ;  the  Court  therefore  held  that  locus  pomiientiiB 
was  gone,  and  that  there  was  a  concluded  bargain ;  and  they  made  a 
remit  to  a  law-agent  to  complete  and  adjust  the  terms  of  the  feu-right^ 
This  case  related  to  a  feu-contract,  on  which  possession  had  followed; 
and,  when  possession  of  the  subjects  of  a  lease  follows  on  an  informal 
missive  or  minute  of  tack,  such  m  interventtis  will  in  general  make  it 
impossible  for  one  of  the  parties  to  draw  back  against  the  will  of  tbe 
other.  When  possession  has  followed  on  such  missives  and  minutes 
of  tack,  it  is  not  necessary  that  the  documents  should  be  formally 
executed.^  This  principle  operates,  though  only  one  of  the  parties  has 
subscribed  the  informal  missives.^  Where  informal  missives  of  lease 
of  a  farm  were  exchanged,  and  were  followed  by  possession,  but  the 
possession  was  prior  to  the  term  of  entry  specified  in  the  missives,  a 
question  was  raised  whether  such  possession  would  support  the  pka 
of  rei  interventtis^  But  when,  in  contemplation  of  the  lease,  improve- 
ments have  been  made  on  the  subjects  under  the  eye  and  observation  d 
the  proprietor,  the  plea  of  rei  interventus  will  give  effect  to  an  irr^ular 
missive,  though  no  possession  has  followed.^  And  where  a  capital  sumi 
called  a  grassum,  had  been  paid,  effect  was  given  to  a  verbal  stipulation 
as  to  the  term  of  endurance  of  a  lease,  the  missives  being  silent  as  to 
the  endurance.^  But  where  the  missive  is  silent  as  to  the  term  of 
endurance,  and  the  tenant  carmot  prove  that  any  particular  term  was 
agreed  on,  the  lease  is  good  for  a  year  only ;  ^  and  the  expenditure  of 
money  in  meliorations,  though  made  by  the  tenant  in  the   bondfid^ 

^  Colquhoun  v.   Christie,   20th    March  *  Pratt  v,  Abercromby,  18th  Nov.  1858, 

1860,  22  D.  1036.  21  D.  19. 

^  Grant  v.  Richardson's  Represeutatives,  ^  Murdoch  v.  Moir,    18th  June  1812, 

10th  July  1788,  M.  15,180.  F.  C. 

s  Countess  of   Moray  v.  Stewart,   23d  ^  Macrorie  v.  M*Whirter&  Gray,  18th 

July  1772,  as  reversed,  24th  March  1773,  Dec.  1810,  F.  C. 

2   Paton,    317  ;    Macpherson,    12th   May  ^  Clark  r.  Macpherson,  27th  Jan.  1816, 

1816,  F.  C.  F.  C. 
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belief  that  he  was  entitled  to  hold  for  nineteen  years,  and  with  the 
landloid's  knowledge,  will  not  authorise  any  claim  upon  the  landlord.^ 
On  the  principle  of  m  inierventibs,  a  verbal  promise  by  a  father  to  pay 
a  tocher  with  his  daughter,  followed  by  the  daughter's  marriage,  was 
held  relevant  and  admitted  to  proof.*  A  verbal  promise  by  a  superior, 
to  one  about  to  buy  lands,  to  grant  him  an  entiy  gratis,  was  found 
landing  after  the  intended  purchase  of  the  lands  was  completed.^  The 
verbal  agreement  for  a  nineteen  years'  lease  was  also  made  binding  by 
the  payment  of  a  grassum,  and  considerable  expenditure  in  improve- 
ments.^ Even  verbal  agreements  for  the  sale  of  lands  have -been 
admitted  to  proof,  and  sustained  in  consequence  of  rei  irUerventus,  the 
lets  upon  which  that  plea  was  founded  being  various.^ 

The  same  principle  was  recently  applied  as  to  a  feu-right,  verbally 
granted,  in  virtue  of  which  the  feuar  had  taken  possession,  built  houses, 
and  paid  feu-duty.  There  was  no  question  as  to  the  extent  of  the  sub- 
ject, or  the  rate  or  amount  of  feu-duty;  and  the  Court  held  the 
feaar  entitled  to  a  feu-right  of  the  most  simple  description,  and  specially 
not  containing  certain  clauses  desired  by  the  superior  for  regulating  the 
Mes  of  the  ground,  and  erections  thereon.*  And,  on  the  same  plea, 
effect  was  given  to  a  verbal  agreement  between  two  of  three  co-heiresses, 
fixing  the  proportion  to  be  paid  to  one  of  them  of  the  price  of  the  joint 
poperty,  after  purchase  thereof  by  the  other.^  But,  though  a  lease  for 
t  term  of  years,  or  a  sale  or  feu-right  of  lands  may  be  constituted  by 
▼erbal  agreement,  followed  by  rei  interventtts,  and  though  the  acts 
establishing  the  plea  of  m  interverUtts  can  be  'proved  prout  dejure,  the 
^bal  agreement  itself  can  be  proved  only  by  writing,  or  oath  of  party.®* 

Questions  of  diflSculty,  and  occasioning  a  great  deal  of  trouble,  often 
•rise  under  irregular  missives  of  lease  made  binding  rei  interventu  ;  and 
it  will  in  general  be  found  a  great  advantage,  both  to  landlord  and  tenant, 
iwt  to  delay  the  preparation  of  the  actual  lease  till  the  bargain  is 
completed,  but  to  have  the  full  draft  or  form  of  the  deed  prepared  before 
Duesives  are  exchanged.  The  missives  will  then  refer  to  this  full  draft, 
^hich  should  be  signed  as  a  relative  document ;  and  the  two  papers 
together  will  contain  the  entire  terms  and  conditions  of  the  lease,  to  the 
ttduaion  of  all  cavil  or  question  afterwards.  I  prefer  a  full  draft  to 
m^e  conditions,  because  the  draft  gives  the  ipsissima  verba  of  the  deed 
which  the  parties  are  to  sign. 

*  Thornton  v.  Thomson,  8th  Feb.  1859,  1674,  M.  8414;  Thomson,  5th  Dec.  1699, 

*1  D.  453.  M.  8426. 

«  Smith  V.  Marshall,  7th  June  1860,  22 

'Kicholson    r.    M'Alister,    11th    June  D.  1158. 

W,7  Sh.  743.  7  Moodie  v,  Moodie,  6th  July  1745,  M. 

J  Gordon  v.   Pitsligo,   Dec.    1674,   M.  8439. 

^J5.  8  Gowans'  Trustees  v.  Carstairs,    18th 

Hicrorie's  case.  July  1862,  24  D.  1382.     Walker  r.  Flint, 

^l  of  Kmghom  v.  Hay,  23d  July  20th  Feb.  1863,  1  Macph.  417. 


*.8ee  alao  Allans  v.  Gilchrist,  10th  March  1875,  2  B.  587,  and  review  of  the  authori- 
*«  ^  the  opinion  of  Lord  Deas. 


TITLE  VIII. 

THE  STAMP  LAWS.* 

The  Stamp  Laws,  in  their  relation  to  Conveyancing,  form  the  subject 
of  this  lecture. 

It  is  not  intended  to  go  into  any  history  of  the  Stamp  Act8»  (ff 
statement  in  detail  of  the  particular  duties  they  impose.  It  is  proposed 
only  to  point  out  the  general  object  and  scope  of  the  Acts,  the  principks 
on  which  the  duties  in  general  are  assessed,  and  the  leading  rules  applic- 
able to  cases  in  which  the  provisions  of  the  Acts  have  not  horn  tbe 
first  been  duly  observed. 

It  is  necessary  to  keep  in  view,  as  bearing  on  the  whole  subject,  thit 
the  Stamp  Acts  are  Eevenue  Laws,  having  for  their  object  to  raise  a  tax 
for  the  use  of  the  State,  but  nowise  to  create  new  solemnities  in  conneo- 
tion  with  the  execution  of  deeds.  This  object  is  accomplished  by  ap- 
pointing that  the  paper  or  other  material,  on  which  the  deeds  or  writinga 
liable  in  duty  are  written,  shall  be  impressed  with  a  die  or  stamp,  or,  in 
certain  cases,  shall  have  an  adhesive  stamp  or  label  affixed,  denoting  the 
amoimt  of  the  duty.  For  enforcing  the  observance  of  this  appointment^ 
it  is  provided  that, '  no  instrument  executed  in  any  part  of  the  United 
'  Kingdom,  or  relating,  wheresoever  executed,  to  property  situate,  or  to 
'  any  matter  or  thing  done  or  to  be  done,  in  any  part  of  the  United 
'  Kingdom,  shall,  except  in  criminal  proceedings,  be  pleaded  or  given  in 
'  evidence,  or  admitted  to  be  good,  useful,  or  available  in  law  or  equity, 
'  unless  it  is  duly  stamped  in  accordance  with  the  law  in  force  at  the  time 
'  when  it  was  first  executed.*^  It  is  further  provided  that  the  stamp 
shall  be  on  the  face  of  the  instrument,  and  that  every  instrument  on 
the  same  piece  of  paper  shall  be  separately  stamped.*  But  every  sheet 
of  paper  of  which  the  instrument  consists  does  not  require  to  be  stampel 
The  duties  are  placed  imder  the  charge  of  the  Commissioners  of  the 

1  33  &  34  Vict  cap.  97,  sect.  17.  «  Sect.  7. 

^  When  the  lecture  on  the  Stamp  Laws,  as  contained  in  the  first  edition  of  thii 
work,  was  written  and  published,  the  leading  Stamp  Act  in  operation  was  that  of  1815  (55 
Geo.  III.  cap.  184).  The  Act  of  1870  (33  and  34  Vict.  cap.  97)  is  now  the  leadmg  Ael» 
and  the  changes  in  the  law  thereby  introduced  are  so  numerous  and  important  that  it 
has  been  thought  desirable  to  make  some  alterations  in  the  text  of  this  lectoie.  Ths 
arrangement  of  the  lecture  has  been  followed,  and  the  old  matter  retained  as  &r  M 
possible ;  but  it  would  not  have  been  satisfactory,  even  if  it  were  practicable.  In  detliiig 
with  this  subject,  to  refer  to  the  present  leading  Act  by  way  of  notes  on  the  origiliil 
lecture,  according  to  the  plan  adopted  in  the  rest  of  the  work. 
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niand  Sevenne,  by  whose  orders  the  proper  dies  or  stamps  are  impressed, 
Ad  adhesive  stamps  or  labels  are  issued. 

As  a  general  rule,  no  deed  or  instrument  is  liable  in  stamp  duty  Gknkbal  bulk. 
miless  it  is  fairly  embraced  within  the  provisions  of  the  Stamp  Acts. 
It  will  be  found,  on  examination,  that  not  many  of  those  writings  with 
vhich  we  are  conversant  in  Scotland  are  now  free  from  the  operation  of 
the  Acts ;  but  it  is  not  a  little  satisfactory  to  observe  that  the  more 
kidensome  duties  are,  in  most  cases,  imposed  more  uniformly  than  for- 
medyin  the  ratio  of  the  amount  or  value  of  the  subject-matter  of  the  deed ; 
lod  also  that^  in  various  departments,  the  amount  of  the  duties  appears 
to  have  reached  its  maximum,  and  to  be  now  in  the  way  of  diminution. 

Another  material  and  comparatively  recent  amendment  in  the  pro-  adjudication. 
vkions  of  the  Stamp  Acts,  consists  in  the  opportimity  now  given  to 
iMsertain  beyond  all  doubt  whether  a  deed  is  duly  stamped,  or  is  not 
liable  to  stamp-duty,  and  to  be  relieved  of  all  risk  of  question  on  such 
foints.  The  Acts,  generally,  have  been  framed  without  sufficient  regard 
Id  Scotch  law  terms ;  and,  partly  from  that  cause,  difficidties  arise  from 
bne  to  time  as  to  the  proper  stamp-duty  payable  on  a  particular  deed. 
Until  the  year  1850,  Scotch  practitioners  were  at  great  disadvantage  on 
nek  occasions,  as  the  authorities  at  the  stamp-office  said  truly  they 
kad  no  power  to  settle  doubts ;  and,  at  the  same  time,  parties,  however 
villing  to  observe  the  law,  were  liable  to  all  the  consequences  of  break- 
ing it,  if  they  shoidd  happen  to  misconstrue  the  Acts.  That  difficulty 
iras  removed  by  the  Acts  13  and  14  Yict  cap.  97,  sects.  14, 15 ;  and  16 
and  17  Vict  cap.  59,  sect  13 ;  and  by  the  Stamp  Act  of  1870^  the 
Commissioners  may  be  required  to  assess  the  stamp,  or  to  declare  that 
»o  duty  is  exigible.  Their  opinion,  if  acquiesced  in,  is  conclusive ;  if  it 
ia  objected  to,  an  appeal  to  the  Court  of  Exchequer  is  competent* 

The  first  Stamp  Act  in  England  was  that  of  5  and  6  William  and  stamp  Acts. 
Vaiy,  cap.  21 ;  the  first  embracing  Scotland  in  its  application,  8  Anne, 
Qfi  9»'  which  imposed  duties  in  Scotland  on  the  somewhat  dissimilar 
aitides  of  indentures  of  apprenticeship  and  candles.  That  Act  was 
fcDowed  by  one  of  more  extensive  application,  10  Anne,  cap.  19,  the 
Fiomons  regarding  stamps  beginning  with  sect  100. 

The  leading  Act  now  in  operation  is  that  of  1870,  before  referred  to. 
Most  of  the  former  Acts  are  repealed  by  the  Inland  Eevenue  Eepeal  Act, 
1870,*  the  schedule  annexed  to  which  contains  a  list  of  Acts  thereby 
in  whole  or  in  part  repealed,  certain  sections  not  repealed  being  speci- 
fied in  an  appendix.^ 

The  duties  are  of  several  classes,  the  principal  of  which  are — 

(1.)  Those  assessed  ad  valorem,  that  is,  in  scales,  graduated  with  dutibb. 
reference  to  the  amount  or  value  of  the  consideration  paid  for  what  is 

1 33  &  84  Vict  cap.  97,  sect.  18.  't  33  &  34  Vict.  cap.  99. 

'  The  Court  of  SeMion  is  constituted  the  ^  A  complete  list  of  the  Stamp  Acts  in 

•out  of  Ez^eqner  in  Scotland — 19  &  20  force   in  Great  Britain   on    1st  January 

'kt,  CBsp.  56,  sect.  1.  1S71  will  be  found  in  Tilsley's  Treatise  on 

'  8  Anne,  cap.  9,  see  sect  32  el  acq.  the  Stamp  Laws  (third  edition),  page  581. 
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contained  in  the  deed ;  or  the  amount  or  value  of  the  obligation  theid 
granted,  or  of  the  estate  or  fund  thereby  affected. 

(2.)  The  duty  known  as  the  ordinary  deed-stamp  of  ten  shilliii 
which  is  very  familiar  to  us. 

(3.)  We  have  a  class  which  may  be  called  denominational  dutiea;  I 
being  applicable  to  all  deeds  or  instruments  of  certain  particular  nam 
or  classes. 

(4.)  Uniform  duties,  applicable  to  drafts  or  orders  for  money  payaUea 
demand,  receipts  for  money  paid,  and  some  other  matters;  with  the  gni 
convenience  of  the  stamp  being  attachable  by  means  of  an  adhesive  laM 

Some  particulars  connected  either  with  the  operation  of  the  Am 
generally,  or  with  the  duties  of  the  above  classes  respectively,  will  nai 
be  noticed.  \ 

Deeds,  especially  as  regards  the  duties  assessed  ad  vcUarem,  are 
not  according  to  their  technical  characteristics,  in  a  conveyancing 
of  view,  but  according  to  the  real  nature  of  the  transaction,  or  of 
several  transactions  which  they  record,  or  of  which  they  are  the 
evidence.    A  deed,  which  we  describe  correctly  by  one  technical  nanuyj 
thus  frequently  chargeable  with  the  same  duty  as  that  affecting  a 
bearing  a  different  name.     Some  deeds  which,  in  strictly  correct  corn 
ancing,  are  described  by  one  and  the  same  name,  and  which  coi 
obligations  of  the  same  character,  are  chargeable  differently  accordingi 
the  origin  of  the  transaction  which  they  embody ;  and  some 
embrace  several  distinct  obligations,  or  several  purposes  not  n( 
connected  with  each  other,  will  be   found   chargeable   under  sei 
separate  heads,  not  with  double  duties,  but  with  duties  of  two  or  nxrf 
denominations.^ 
UN  balL^ ^^*  A  few  cases  may  be  pointed  out  in  which  the  rule  or  principle  heii 

stated  operates.  Thus,  the  general  title  '  conveyance  on  sale '  includdl 
not  merely  deeds  which  in  technical  language  are  called  '  conveyanoeiS 
but '  every  instrument  and  every  decree  or  order  of  any  court,  or  of  aij 
'  commissioners,  whereby  any  property  upon  the  sale  thereof  is  legally  d 
*  equitably  transferred  to,  or  vested  in,  the  purchaser,  or  any  other  pend 
'  on  his  behalf,  or  by  his  direction.'^  This  would  apply  to  all  grant! 
dispositions,  leases,  transfers,  and  renunciations  upon  the  sale  of  any  lani 
or  other  property,  real  or  personal,  or  of  any  right  or  interest  theieii 
The  great  test  of  liability  to  the  *  conveyance '  duty  is  that  the  transac- 
tion  in  respect  of  which  the  deed  is  executed  is  of  the  nature  of  a  sal 
of  property  real  or  personal,  or  of  some  right  or  interest  therein. 

The  ad  valorem  duties  on  conveyances  were  for  some  time  largd; 
evaded,  by  the  omission  to  specify  in  the  deed  the  amount  of  the  piic 
or  consideration  given  for  the  same.  To  prevent  evasion  the  Act  4 
George  iii.  caj).  149,  which  came  into  operation  from  and  after  KM 
October  1808,  appointed  the  full  price  or  consideration  to  be  stated,  wil 

^  33  &  34  Vict.  cap.  97,  sect.  8.  >  Section  70. 
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ftis  provision,  that  so  much  of  the  true  consideration  as  should  not  be 
expressed  should  be  recoverable  by  the  purchaser  from  the  seller,  with 
doable  costs  of  sidt ;  and  if  the  under  statement  should  affect  the  amount 
of  the  a^  valorem  duty,  the  agent  knowingly  setting  forth  a  false  con- 
odeiation  was  liable  to  forfeit  £500,  to  be  disabled  from  practising,  and, 
if  he  held  a  public  office  or  employment,  to  forfeit  and  be  incapable  of 
klding  the  same.^ 

By  the  Stamp  Act  of  1870,  sect.  10,  the  provision  is  that  all  the 
bets  and  circumstances  affecting  the  liability  of  any  instrument  to  ad 
mbrtm  duty,  or  the  amount  of  it,  shall  be  fuUy  and  truly  set  forth.  If 
not,  there  is  imposed  on  the  person  who  executes,  and  on  the  person 
eoDcemed  in  the  preparation  of  the  instrument,  a  penalty  of  £10. 

A  bond  of  annuity  granted  without  the  payment  of  any  price,  and 
not  redeemable,  is  liable  in  the  ad  valorem  duty  on  bonds  of  annuity, 
according  to  the  amount  of  the  annuity  payable.  But,  if  the  bond  is  granted 
a  the  sale  of  an  irredeemable  annuity,  it  is  liable  in  the  ad  valorem 
'eoQveyance  *  duty  corresponding  to  the  price  paid  for  the  annuity.     If, 
on  the  other  hand,  the  bond  of  annuity  is  redeemable,  it  will  be  consi- 
dered, so  far  as  regards  the  stamp-duty,  as  on  the  same  footing  with  a  bond 
« mortage  for  payment  of  a  capital  sum  equal  to  the  amount  of  the 
ndemption  money.*    Again,  the  ad  valorem  duty  on  a  deed  of  sale  of 
iroperty  is  not  affected  by  the  circumstance  of  part  of  the  price  or  con- 
lUeration  money  being  not  actually  paid,  but  created  or  allowed  to 
lemain  a  debt  of  the  purchaser,  or  affecting  the  subjects  sold.    The  price 
mdertaken  to  be  paid  fixes  the  amount  of  the  ad  valorem  duty  in  such 
cue ;  and  accordingly  the  amount  of  any  debt,  under  burden  of  which 
fte  property  is  conveyed,  is  to  be  computed  as  part  of  the  price.^     This 
lule  holds  although  the  purchaser  undertakes  no  personal  liability  for  pay- 
Bent^  in  the  same  way  as  if  the  amount  of  the  debt  had  been  actually  paid 
to  the  seller ;  and,  moreover,  if  the  debt  is  made  a  real  burden  on  the  pro- 
perty, the  deed  then  becomes,  besides  a  conveyance,  equivalent  to  a  mort- 
gage, and  the  duty  applicable  to  a  mortgage  for  the  amount  of  the  debt  so 
made  a  real  burden  is  payable,  in  addition  to  the  full '  conveyance '  duty. 
But,  if  there  be  only  one  transaction,  there  may  be  several  obligations 
in  one  deed,  or  even,  in  certain  cases,  several  separate  documents,  and 
only  a  single  stamp-duty.    Thus,  when  a  loan  is  contracted  on  the  secu- 
rity of  a  personal  bond  by  a  husband,  and  a  disposition  by  his  wife  of 
her  property  in  security  thereof,  in  the  same  deed,  there  is  only  one 
transaction,  and  the  stamp-duty  is  the  same  as  that  applicable  to  an 
ordinary  bond  and  disposition  in  security.*    Again,  when  the  real  transac- 
tion is  that  of  a  simple  loan,  obligations  contained  in  the  bond  granted  in 
lespectof  the  loan,  for  payment  of  premiums  for  insurance  of  the  subjects 
of  flie  security  against  fire,  or  for  keeping  up  policies  of  life  assurance, 

>  See  48  Geo;  m.  cap.  149,  98.  22,  23,  ^  Sect  73. 

H  25, 26,  and  55  Geo.  in.  cap.  1S4,  sect.  8.  ^  Brown  v.  Bedwcll,  3d  Dec.   1830,  9 

'33  &  34  Vict,  oapw  97,  lect.  108.  Sh.  136. 
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forming  part  of  the  security  for  the  loan,  do  not  affect  the  cd 
stamp.    These  are  rightly  dealt  with  as  accessoiy  to  the  bond  and 
rity  over  the  subjects,  or  the  life  policies.    Moreover,  when  the 
purpose  of  a  deed  is  the  discharge  of  a  debt,  constituted  by  a 
bond,  and  the  deed  is  didy  stamped  with  deed-duty  with  referenoi 
that  purpose,  it  will  be  admitted  in  Court  as  evidence  of  the 
though  it  shall  contain  subordinate  and  accessory  clauses^  such  ai 
obligation  of  warrandice  and  consent  to  registration.^ 

On  the  principle  that  the  transoution  is  what  is  looked  to,  it  has 
decided  that,  however  numerous  the  parties  to  a  deed  may  be,  one 
is  sufficient  when  the  deed  relates  to  one  and  the  same  subject-: 
as,  for  example,  a  contract  of  copartnery^  the  deed  of  constitutioii 
public  company,  the  security  by  several  co-obligants  to  the  seven! 
ditors  of  an  insolvent  for  payment  of  their  respective  debts.^    And, 
an  agreement  is  constituted  by  a  series  of  letters,  it  is  enough  if 
the  letters  only  is  stamped  with  the  duty  effeiring  to  such 
But,  on  the  other  hsmd,  though  strictly  on  the  same  principle,  if  one 
the  same  instrument  contains  two  or  more  separate  and  distinct  o' 
tions,  separate  ad  valorem  duties  are  payable  in  respect  of  each  o 
tion ;  for  example,  a  marriage-contract,  containing  bond  of  annuifcf 
the  wife,  settlement  of  money,  stocks,  etc.,  through  trustees,  or  by 
tion  for  the  spouses  and  the  children,  and  bond  of  provision  to  trosi 
the  children,  is  chaigeable  with  the  ad  valorem  duties  payable  in 
of  the  annuity,  smd  also  those  in  respect  of  the  settlement  and  bond.' 
CoNVKYANCK  lu  tho  CRSO  of  a  conveyance  on  sale,  granted  in  consideratioi 

money  payable  periodically  for  a  definite  period,  the  ad  valorem  dutf 
on  the  total  amount  to  be  paid ;  when  payable  in  perpetuity  or  for  t 
indefinite  period, — on  the  total  amount  payable  during  twenty  yei^ 
next  after  the  date  of  the  instrument ;  when  payable  during  any  lifelj 
lives, — on  the  total  amount  payable  during  twelve  years  next  after  tl^ 
date  of  the  instrument*  \ 

When  there  are  two  or  more  precepts  of  sasine,  separate  ins 
of  sasine,  or  at  least  separate  stamps,  are  required  applicable  to 
precept,  though  the  precepts  and  instruments  are  aU  in  favour  of 
same  person.^    But  a  notarial  instrument  may  contain  under  one  s: 
the  property  in  more  than  one  disposition.  1 

Sales,  or  quasi  sales,  are  often  accomplished  by  means  of  feu-ri^ 
or  ground- annual  rights,  or  long  leases.  In  these  cases,  the  considenj 
tion  usually  is  not  a  capital  sum  or  price  paid  down,  but  an  anntfj 
payment.  When  there  is  a  price  paid  down,  the  deed  is,  and  has  al^ 
been,  liable  to  the  ad  valorem  *  conveyance '  duty,  corresponding  to  till 
amount  of  the  price ;  but  until  a  comparatively  recent  date  there  irtl 

*  Fleming    v.    Robertson,     17tli    Juno  ^  33  &  34  Vict.  cap.  97,  sect.  8. 

1859,  21  D.  982.  .    *  Sect.  72. 

'  Johnston    and   Co.    r.    Athwell,    7th  ^  Macintosh  r.  Grant,  12th  May  18J 

March  1801,  M.  Aj)i).  Writ,  No.  5.  9  Sh.  583. 
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i  valorem  duty  payable  on  fen-rights,  or  ground-annual  rights,  in 
ct  of  the  amount  of  the  annual  feu- duty  or  ground-rent,  whatever 
unount  of  such  feu-duty  or  ground-rent  might  be ;  nor  was  the 
mt  of  the  duty  on  leases  affected  by  the  length  or  endurance  of  the 
I  This  was  first  altered  by  the  Act  17  and  18  Vict,  cap.  83 ;  and 
by  33  and  34  Vict,  cap.  97,  sect.  72,  ad  valorem  duty  is  paid  in 
9ct  of  an  annual  sum  as  above  explained ;  and  there  is  a  different 
of  duty  according  as  the  lease  is  for  a  term  not  exceeding  thirty-five 
9  or  is  indefinite,  for  a  term  exceeding  thirty-five  years  but  not 
9ding  100  years,  or  for  a  term  exceeding  100  years.^  The  intro- 
ioa  of  a  cautioner  into  a  lease  for  payment  of  rent  does  not  render 
ease  liable  in  any  duty  in  addition  to  the  lease-duty. 
jB  connected  with  leases  it  may  be  noticed  that  a  tenant's  consent, 
;fa  in  the  form  of  an  obligation  to  remove  from  his  possession  with- 
raming,  is  not  liable  in  duty,  provided  the  principal  lease  contains 
ilar  obligation  and  is  duly  stamped.^  The  consent  is  held,  in  such 
as  part  or  explanatory  of  the  lease. 

\d  valorem  duties  are  imposed  on  certain  deeds  under  the  general  srttlkment 

ster  of  *  settlements.'    The  word  *  settlements,'  as  used  in  the  ^^^"* 

}  Acts,  is  an  English  law  term,  to  which  we  have  nothing  exactly 

ponding  in  Scotch  legal  phraseology ;  the  same  word,  as  used  with 

ing  generally  applied  to  testamentary  or  mortis  catisd  writings.    This 

ittaches  to  marriage  contracts  or  deeds  of  that  class,  so  far  as  definite 

irtain  provisions  in  money,  or  in  shares  of  particular  stocks,  or  of  any 

my  or  corporation,  are  thereby  made  irrevocably  in  favour  of  any  one. 

mong  the  classes  of  deeds  chargeable  with  ad  valorem  duties,  there  Awards. 

\w  placed  awards,  or  decrees  arbitral,  on  which  duties  are  imposed 

ling  to  the  amount  or  value  of  the  matter  in  dispute.^    It  was  at 

[me  held  that  an  award  or  decree-arbitral,  when  written  on  the 

sheet  of  paper  with  the  submission  (such  paper  being  duly  stamped 

the  submission),  did  not  require  any  further  or  additional  stamp  ; 

at  rule  must  be  held  as  inoperative     For  the  submission,  if  a  formal 

the  stamp-duty  will  be  10s.,  but  an  agreement  to  refer  a  disputed 

r  to  arbitration  may  be  on  the  agreement  stamp  of  6d.     The  award 

have  the  appropriate  ad  valorem  stamp,  the  maximum  duty  beipg  35s. 

9  already  stated,  duties   are  imposed  on  deeds  not  otherwise  dked  Stamps. 

ed,  and  not  exempted.     The  Acts  do  not  explain  what  is  meant 

B  term  *  deed.'     In  England,  to  be  '  under  seal '  is  an  important 

steristic  of  a  deed.     In  Scotland,  the  form  is  important,  and  any 

ig  in  the  form  of  a  deed,  containing  narrative  and  subsumption, 

^ed  by  present  act  and  deed,  and  clause  of  registration,  will  be  liable 

d-duty.    Apparently,  as  used  in  the  Stamp  Acts,  the  term  '  deed '  is 

&  34  Vict  c  97,  Sched.  voce  Lease.       1831,  10  Sh.  163  ;  Bain  v,  Stewart,  14th 

July  1852,  14  D.  1007. 
Laren  v.  Breadalbane,  17th  Dec.  '  33  &  34  Vict  c.  97,  Sched.  voce  Award. 
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applicable  to  any  writing  by  which  it  is  intended  that,  upon  ■ 
execution,  and  at  once,  an  obligation  or  right  shall  be  constituted  m 
favour  of  the  grantee.     In  an  English  case,^  Mr.  Justice  Buller 

*  A  deed  must  take  place  upon  its  execution,  or  not  at  alL    It  is 

*  necessary  for  a  deed  to  convey  an  immediate  interest  in 

*  but  it  must  lake  place  as  passing  that  interest  to  be  conveyed  at 

*  execution.    But  a  will  is  quite  the  reverse.     It  can  only  operate 
'  death/   eta      In  a  Scotch  appeal  case,^  Lord  St.  Leonards 
of  a  'deed'  as  contradistinguished  from  a  'will;'  and  in  a 
it  is  said,  'That  is,  a  deed  inter  vivos,  as  contradistinguished  from 

*  will,  which  by  English  lawyers  is  never  called  a  deed.'    On  prii 
therefore,  wills  and  other  testamentaiy  instruments,  and  mortis  eauaA 
positions,  whether  applicable  to  heritable  or  moveable  estate,  ou^: 
to  have  been  held  liable  in  the  duty  now  under  consideration, 
such  writings  being  in  form  de  presenti  conveyances,  and  capable  of 
eluding  heritable  estate,  the  Stamp  Acts  were  construed  as  renc 
them  liable  in  the  deed  stamp-duty,  notwithstanding  that  they 
contain  clause  of  revocation.    That,  however,  was  altered  by  the 
23  and  24  Vict,  cap.  15,  sect  7;  and  among  the  general  ezem] 
from  all  stamp-duties  at  the  end  of  the  schedule  annexed  to  the 
of  1870,  there  is  the  following — 'Testaments, testamentary  h 
'  and  dispositions  mortis  causd  in  Scotland.'    The  Act  23  and  24 
cap.  15,  was  not  regarded  as  having  a  retrospective  effect 

The  uniform  rate  of  duty,  viz.,  one  penny  sterling,  is  imposed 
receipts  for  money  paid,  amounting  to  40s.  or  upwards  ;  but  recdpti 
bankers  for  money  deposited  with  them  to  be  accounted  for,  and 
pressed  to  be  received  of  the  person  to  whom  the  same  is  to 
accounted  for,  are  exempt  from  duty.  Beceipts  on  duly 
bills  are  exempted ;  also  receipts  on  instruments  duly  stamped, 
ledging  the  receipt  of  the  consideration  money  therein  expressed,  or 
receipt  of  any  principal  money,  interest,  or  annuity  thereby  secured 
therein  mentioned.® 

The  uniform  duty  of  one  penny  is  imposed  also  on  drafts  or  oi 
(included  under  term  '  Bill  of  Exchange ')  payable  on  demand  to 
specified  payee,  or  to  the  bearer.*    It. is  very  necessary  to  see  the 
visions  of  the  Stamp  Acts  as  to  drafts  or  orders  on  bankers 
observed  ;  for,  if  a  banker  pays  money  on  an  unstamped  order,  it 
seem  that  he  will  not  be  allowed  to  recover  the  amoimt  from  the  del 
cautioners  or  co-obligants,  if  there  are  any.*  , 

It  is  important  also  to  keep  in  view  that  promissory-notes,  whetM 


^  Sapplement  to  Jarxnan  and  Bythe- 
wood's  Conveyancing,  p.  111. 

'  Brown  v,  Advocate-Cteneral,  1 
M'Queen'B  App.  87. 

»33  &  34  Vict.  c.  97,  Sched.  voce 
Keceipt. 

^  33   &  34  Vict.  c.   97,  sect.  48,  and 


Sched.  voce  BiU  of  Exchange ;  See  llvafli 
V.  Templetons,  27th  Jan.  1864,  8  IIm|I^ 
601 ;  and  Bitchie  v,  M'Laclilaii,  SJIi 
May  1870,  8  Macph.  816. 

^  Swan  V,  Bank  of  Scotland,  Gth  Kk 
1836,  13  Sh.  403 ;  as  ravened,  Sth  J^f 
1836,  2  Sh.  k  Wh.  67. 
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emand  or  not,  are  liable  in  ad  valorem  duties,  according  to 
contained  in  them. 

dy  observed,  few  of  those  writings  with  which  we  are 
aversant  are  not  embraced  within  the  provisions  of  the 
Appointments  or  grants  of  office  are  now  exempt  from 
iuty/  but  such  instruments,  if  formal  deeds  or  powers  of 
I  be  liable  to  the  duty  of  10a  Mere  acknowledgments  of 
g,  or  *  I  O  U's,'  as  these  are  generally  written,  are  valid 
ap.* 

^es  in  which  writs  are  specially  exempted  from  stamp-duty  Exemptions 

. .      J  PROM  Stamp 

noticed.  Duty. 

oiinds  of  public  policy,  bills  of  sale  or  other  deeds  executed 

or  transfer  of  ships,  either  absolutely  or  by  way  of  mortgage, 

d. 

■sitions  omnium  bonarum,  granted  under  applications  for  the 

e  Act  of  Grace,  are  exempt® 

3yances  and  various  other  writings  relating  solely  to  the 

bankrupt,  are  exempted  by  the  Bankrupt  Act  of  1856.* 

usements  of  property  for  legacy  or  succession  duty  are 

also  for  the  payment  of  inventory  duty.® 
np  Acts,  as  abeady  stated,  are  Eevenue  Laws,  and  are  not 
introduce  any  new  solemnity  in  the  authentication  of  deeds ; 
3ntly  with  that  view,  if  a  deed  is  written  on  a  stamp  of  value 
;reater  than  the  statutory  amount,  it  will  not  be  open  to  objec- 
Stamp  Laws,  because  the  Eevenue  has  not  been  injured;^ — 
r  there  was  special  statutory  provision  to  that  effect;® — unless 
3ed  is  marked  as  specially  appropriated  to  any  other  instru- 
ich  case  it  will  be  of  no  avaiL^  The  same  cause,  viz.,  that 
i  Bevenue  Laws,  makes  it  pars  judids  to  take  notice  of  the 
proper  stamp,  if  a  deed  not  duly  stamped  is  founded  on  in 
f  law.  Formerly  the  Court  used  to  sist  process  until  the 
p  was  impressed,  and  it  may  still  be  expedient  to  do  so.  The 
urt  whose  duty  it  is  to  read  the  instrument  is  required  to  call 
n  of  the  judge  to  any  omission  or  insufficiency  of  the  stamp, 
iment  is  one  which  may  be  stamped  after  execution,  it  may,  on 
the  officer  of  the  duty  and  penalty,  and  of  a  further  sum  of  one 
eceived  in  evidence.^®    The  stamp-duty  is  a  debt  due  to  the 

is  just  as  much  the  law  of  the  land,  that  the  duty  shall  be 
t  the  deed  shall  be  enforced ;  and  the  user  of  the  deed  cannot 

ip.  23,  sect  14.  ^  34  &  35  Vict  cap.  103,  sect.  26. 
•n  V.  Mnnro,  18th  Feb.  1854, 

d  Swan,  already  referred  to.  ^  Bowack,  2lBt  Juno  1804,  M.,  App., 

Hendezvon,  23d  Feb.  1837,  Bill  of  Exchange,  No.  16. 

ct  cap.  79,  sect  184.  ^  55  Geo.  iiL  cap.  184,  sect.  10. 

^ict  cap.  97,  Schedule  voce  "  33  &  34  Vict.  cap.  97,  sect.  9. 

w  Ibid,  sect  16. 
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ask  the  administrators  of  the  law  to  look  at  a  deed  which,  on  itai 
bears  that  the  law  as  to  the  stamp-duty  has  not  been  observed.  The  ptf 
to  a  cause,  therefore,  cannot,  either  by  silence  or  express  consent^ 
the  objection  to  a  deed,  that  it  is  not  duly  stamped.  That  matter 
within  their  power.^  But  it  would  be  a  great  oppression  to  malm 
in  general  irrevocably  null  for  want  of  aproper  stamp;  and  the  Stamps 
After-  as  a  general  rule,  allow  the  after-stamping  by  the  Commissionereof  j 

Bevenue  at  any  time  within  twelve  months  after  the  first  ez( 
deeds  which  at  first  were  unstamped,  without  payment  of 
The  Commissioners  have  made  a  rule  (excepting  as  to  agreements)! 
exact  a  penalty  when  asked  to  apply  the  proper  stamp  to  a  deed 
in  the  United  Kingdom  within  two  months  from  the  first  date 
execution.    When  the  deed  is  first  executed  out  of  the  United 
the  Statute  allows  it  to  be  stamped  without  penalty  if  duty  is  paid 
two  months  after  its  arrival  in  this  country.'    After  two  mc 
general  rule,  the  Commissioners  exact  penalties,  varying  in 
After  twelve  months  they  have  not  power  to  remit  the  penaltiee^ 
must  be  paid  in  the  first  instance,  but  application  for  repayment  i 
may  be  made.    When  executed  deeds,  which  the  law  allows  to  l»i 
stamped,  require  to  have  stamps  impressed  on  them,  they  must  1»{ 
in  for  that  purpose  to  the  stamp-ofSce  in  Edinburgh  or  Londoa 
ments,  within  fourteen  days  of  their  date,  and  some  other  ii 
may  be  received  by  the  distributors  and  sub-distributors  of 
the  purpose  of  after-stamping.    When  the  document  is  not 
can  be  dealt  with  as  above,  or  transmitted  to  Edinburgh  or 
through  any  branch  stamp-office  in  the  country.     The  proper 
duty,  and,  in  the  case  of  the  executed  deed,  of  the  penalty,  if  any,: 
be  paid  when  the  deed  or  document  is  given  in  at  the  head  office 
Deeds  must  be        When  unstamped  or  insufficiently  stamped  deeds  are  given  in 
^'^^'^^KD^         registered  in  the  Books  of  Session,  or  Eegister  of  Sasines,  by 
BEFORE  ment  they  may  be  brought  to  the  Inland  Revenue  ofBce  by  an 

in  the  Eegister  House,  when  they  are  stamped  in  his  presence, 
returns  with  them  to  the  Register  House.     The  Registrars  are 
in  penalty  for  registering  an  instrument  not  duly  stamped.^ 

In  reference  to  deeds  and  instruments  which  have  only  a  brief  I 
porary  currency, — as  to  some  of  which  a  modified  rate  of  du^ 
consequence  been  imposed, — a  different  rule  has  been  thought  m 
for,  if  these  could  be  stamped  at  any  time,  it  woidd  be  found  that: 
great  majority  of  cases  the  stamp  woidd  not  be  required  at  all,- 
instrument  would  serve  its  passing  purpose  without  stamp, 
revenue  would  suffer.     Accordingly  we  find  exceptions  to  the 
rule  in  the  following  cases  : — 

1  Ca<lzow  V.  Wilson,  4th  Jan.  1830,  5  «  33  &  34  vict.  cap.  97,  sect  11 

Murray's  Jury  Court  Keporta,   98.     See 
also  Cowan  v.  Stewart,  24th  May  1872,  ^  Sect.  22, 

10  Maci4i.  735. 
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L  Bills  of  exchange  and  promissory-notes,  or  other  notes,  drafts,  or  exceptions 

PROM  APT] 
BTAMPINa 


BR,  liable  in  duty.     These  writings  generally  have  a  short  currency.  ^^^^  a">«- 


li  or  notes  'written  on  stamps  of  equal  or  superior  value  to  those 
pted,  l^ongli  of  a  different  denomination,  may  be  stamped  with  the 
stamp.  If  produced  before  being  payable,  the  penalty  of  forty 
is  exigible ;  if  not  tiU  after,  the  penalty  is  £10,  besides  the 
duty  in  either  case.  Except  in  the  above  case,  a  bill  or  note 
iped  OT  not  duly  stamped  cannot  be  stamped ; — ^Act  of  1870, 
53.  By  the  former  Stamp  Acts  such  a  bill  or  note  was  null,  and 
was  not  removed  by  the  party's  admission  of  his  signature  to 
It  is  of  importance  to  keep  this  in  view,  in  reference  to  acknowledg- 
of  debt,  and  to  exclude  from  them  any  promise  to  pay ;  because,  if 
promise  is  inserted,  the  document  will  be  held  a  promissory-note, 
\\giD%  without  stamp,  will  be  inadmissible  even  as  evidence  of  debt' 
Policies  for  sea-insurance,  likewise,  are  null  if  not  stamped  when 
and  the  Commissioners  are  prohibited  from  stamping  them,  ex- 
in  two  cases : — (1.)  A  policy  of  mutual  insurance  may  be  stamped 
additional  duty  provided  it  shall  not  be  underwritten  at  the  time 
amount  exceeding  the  sums  which  the  stamps  already  will  war- 
\f  (2.)  A  policy  made  abroad  may  be  stamped  within  two  months 
being  received  in  the  United  Kingdom.^ 

I.  Agreements, — ^which,  as  already  explained,  the  Commissioners,  as  a' 
^atamp  within  fourteen  days  without  penalty ;  after  fourteen  days 
{tj  is  £10,  but  the  Commissioners  have  power  to  remit  it  within 
months  after  the  date. 

Beoeipts  and  charter-parties  cannot  be  stamped  after  expiry  of 

idar  month  from  their  date.    Beceipts  can,  however,  be  stamped 

a  fortnight  after  date,  on  payment  of  a  penalty  of  £5,  and  within 

on  payment  of  £10.^     Charter-parties  can  be  stamped  within 

days,  on  payment  of  a  penalty  of  4s.  6d.,  and  after  seven  days,  but 

one  month  after  the  first  execution,  on  payment  of  a  penalty  of 

I;  the  appropriate  duty  being  of  course  payable  in  either  case.^    If 

r-party  ia  executed  abroad,  any  party  thereto  may,  within  ten 

after  it  has  been  received  in  the  United  Kingdom,  affix  to  it  and 

an  adhesive  stamp.^ 

Indentures  of  apprenticeship  to  a  Writer  to  the  Signet,  solicitor, 

,  or  procurator,  in  Scotland,  can  be  stamped,  if  brought  to  be  stamped 

time  within  five  years  after  date,  on  payment  of  penalties 

according  to  the  distance  of  time  between  the  date  of  the 

and  the  date  at  which  the  stamp  is  applied  for.     After  five  years 

the  date  the  penalty  is  £50.^ 

■ 

I  Greenock  Bank  v.  Garrock,  12th  Dec.  '  30  Vict.  cap.  23,  sect.  9. 

13  Sh.  190.  *  33  &  34  Vict  cap.  97,  sect  1 17. 

fffirif,  p.  97;  Mackintosh  V.  Stewart,  ^  Sect.  122. 

May  1830,  8  Sh.  739 ;  Alexander  v.  ^  Sect  68. 

wder,  26th  Feb.  1830,  8  Sh.  602 ;  ^  Sect  67. 

w.  Scott,  19th  Feb.  1836,  13  Sh.  490.  >  Sect  43. 


208 


LECTURES  ON  CONVEYANCING. 


[" 


BFraOTOF 

AFTER 

8TAMPIN0. 


6.  Proxies  and  voting- papers  cannot  be  stamped  after  execntion 
any  person.^ 

Beference  has  been  already  made  to  the  provision  of  sect  17  rfl 
Stamp  Act  of  1870,  in  regard  to  the  inadmissibility  of  an  instmmi 
not  duly  stamped  as  evidence  except  in  criminal  proceedings.  1 
exception  was  necessary  in  England.  It  was  not  so  in  Scotland,  wbl 
it  has  long  been  fixed  that  documents  coidd  be  foonded  on  as  evideil 
in  criminal  cases  though  not  on  the  proper  stamp.'  The  objection,  hoi 
ever,  founded  on  the  want  of  the  stamp,  though  applicable  whenti 
document  is  pleaded  on  as  a  deed,  does  not  reach  even  the  same 
ment  when  it  is  founded  on  for  collateral  effects, — for  example,  in  evii 
of  a  fact.'  In  Erskine's  case,  counsel  said, '  in  the  Court  of  SessicHi 
'  rested  on  this  as  giving  a  good  right ;  in  which  case,  it  must  be 
*  but  here  we  merely  rest  on  it  as  a  letter,' — and  that  was  allowed  U 
done.  How  far  the  same  rule  can  be  extended  to  a  promissory-note^ 
properly  stamped,  and  which  is  offered  as  part  of  the  evidence  of  a 
transaction,  was  questioned  and  not  decided,  in  the  case  of  Pillingi^  -^ 

In  regard  to  the  effect  of  after-stamping  the  rules  appd 
to  be : — 

1.  That  the  retroactive  operation  of  the  stanip  is  clear  and 
plete,  if  the  deed  is  not  one  of  those  expressly,  or  by  lapse  of 
excepted  from  the  power  of  after-stamping,  and,  supposing  the 
to  be  founded  on  in  a  process,  if  the  proper  stamp  is  afBbied 
any  interlocutor  is  pronounced.^  Even  in  a  competition  for  the 
ship  in  a  sequestration  (which  is  a  continuous  process),  the  Court 
allowed  a  vote,  founded  on  an  unstamped  document  of  debt,  to  be  ml 
good  by  the  subsequent  stamping  of  the  document,  such  stamping  bei 
prior  to  the  confirmation  of  the  trustee.^ 

2.  If  the  objection,  founded  on  the  want  of  the  proper  stamps  1 
stated  before  interlocutor,  and  the  interlocutor,  on  the  strength  of  d 
unstamped  deed,  is  pronounced  notwithstanding,  the  interlocutor  m 
be  reducible.^ 

3.  If  the  proper  stamp  is  not  impressed  in  due  time,  the  delay  ni 
throw  the  burden  of  expenses  on  the  party.® 

The  question,  Who  is  liable  to  pay  for  getting  a  deed  duly  stamped! 
one  of  some  importance.     In  the  case  of  a  mutual  contract,  the  expen 

Sh-  93 ;  Wood  v,  Ker,  13th  Nov.  1839 
D.  14 ;  and  Davidson  v,  Gibb,  same  dl 
I  D.  10. 

«  Mories  17.  Glen,  24tli  Nov.  1S43,  6 
97  ;  King  i\  Baillie,  18th  December  1ft 
7  D.  228. 

^  See  Lord  Brougham's  opinion  io  affii 
ing  the  case  of  llobb  v.  Forest,  9th  J' 
1830»  8  Sh.  1035  ;  affirme<l  3d  Oct  W 
6  WU.  k  Sh.  740. 

8  Ross  r.  Webster,  18th  January  18 
12  Sh.  308. 


^  33  &  34  Vict.  cap.  97,  sect  102. 

'  Beattie,28th  April  1850,  Sh.  Justiciary 
cases,  356. 

^Erskine  r.  Erskine,  16th  July  1819, 
Murray's  Jury  Court  Reports,  ii.  182 ; 
Matheson  and  Son  v.  Ross,  27th  March 
1849,  6  Bell's  App.  374 ;  and  Bannatyne 
V.  Wilson,  13th  December  1855,  18  D. 
230. 

*  Pilling  17.  Drake,  30th  Jan.  1857,  19 
D.  938. 

5  Wright  r.  Murray,  29th  June  1821,  1 
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will  fall  upon  the  parties  equally.^  But  the  pursuer  or  party  founding 
on  a  deed  is  in  the  first  instance  liable  in  the  expense  of  stamping  it.^ 
In  the  ordinary  case  of  a  unilateral  deed,  the  party  holding  the  deed 
most  make  good  his  own  title  ;  and  if  a  deed,  which  forms  part  thereof, 
lequires  to  be  stamped,  he  must  bear  the  necessary  expense.^  But  a 
party  prosecuted  under  his  own  luistamped  obligation  is  liable  in  the 
expense  of  stamping,  including  the  penalty,  because  he  ought  to  have 
pven  a  valid  obligation  at  the  first.* 

Lastly,  on  this  branch  of  the  subject,  the  want  of  the  stamp  only 
affects  the  validity  or  operation  of  the  particular  instrument  itself.  It 
does  not  affect  the  right  to  the  debt  contained  therein,  or  any  separate 
mode  of  proof.  But  Professor  Menzies^  notices,  that,  in  the  case  of  an 
unstamped  deed  being  lost,  a  serious  risk  will  arise,  inasmuch  as  the 
tenor  of  it  cannot  be  proved.     This,  he  says,  '  has  been  found  in  England, 

*  and,  although  the  point  has  not  been  tried  in  our  Courts,  it  appears  to 
'be  certain,  upon  principle,  that  a  judge  could  not  receive  evidence  of 

*  the  tenor  or  contents  of  a  deed,  open  to  an  exception  which  would  pre- 

*  rent  his  looking  at  the  deed  itself,  if  produced.' 

It  has  only  to  be  added,  that  besides  refen-ing  to  the  Stamp  Act  at 
jH'esent  in  force,  in  regard  to  the  stamps  to  be  made  use  of  in  current 
practice,  it  is  necessary  likewise  to  have  access  to  the  older  Statutes  in 
examining  existing  deeds,  and  to  see  that  such  deeds  are  engrossed  on 
tte  proper  stamps,  if  any  were  required  at  their  dates  respectively.  It 
does  not  seem  necessary  to  refer  to  the  particular  provisions  of  the  older 
Acts  further  than  has  been  done.  These  Acts  are  numerous,  and  their 
details  very  minute ;  and  as,  with  reference  to  the  framing  of  deeds,  no 
(me  ought  to  proceed  without  book,  so,  in  regard  to  the  stamp,  no  one 
ought  to  trust  to  memory.  The  Acts,  or  a  trustworthy  digest,  should 
always  be  at  hand  for  reference. 


^Smail  V.  Potts,  16th  July  1847,  9  D. 
1502;  Logan  v,  Ellice,  6th  March  1850, 
12  D.  841. 

^NeU  V.  LesHe,  19th  March  1867,  5 
Micph.  634. 

'Monro   v.    Hogg,    18th    Dec.    1830, 


9  Sh.   225;   Macpherson  v.  Macpherson, 
7th  Feb.  1855,  17  D.  358. 

*  Gardiner's  Executrix  v.  Bennet,  28th 
Nov.  1839,2  D.  155;  Cheyne  v.  Mac- 
donald,  20th  June  1863,  1  Macph.  960. 

*  Menzies,  p.  96. 


VOUL 


L 


TITLE  IX. 

THE  CLAUSES  COMMON  TO  MOST  DEEDS,  AND  RULES  AS  TO 

THE  EFFECT  OF  BLANKS  IN  WRITS. 


CHAPTER    I. 


Nabrativb. 


Dbbignation 
of  gbantbr. 


We  have  now  to  consider  the  clauses  common  to,  and  usually  framed 
on  similar  principles  in,  most  deeds. 

The  first  of  these  is  technically  called  the  Narrative. 

The  Narrative,  or  introductory  clause,  of  a  deed,  usually  contains— 
(1.)  The  name  and  designation  or  description  of  the  grantor  of  the  deed; 
(2.)  The  consideration  or  cause  of  granting ;  and  (3.)  The  name  and 
designation  or  description  of  the  immediate  grantee.  The  place  of 
abode,  as  well  as  the  designation,  of  the  grantor  requires  to  be  stated  in 
Deeds  of  Consent  under  the  Entail  Amendment  Act  of  1848,^  and  relafcife 
Act  of  Sederunt,  18th  November  1 848.  In  other  cases  (not  being  those  of 
bills  and  promissory-notes,  in  which  the  parties'  designation  seldom 
appears),  though  it  is  not  equally  essential  to  describe  the  granter  in  the 
deed,  the  only  correct  practice  is  to  do  so,  and  the  description  should  be 
such  as  clearly  to  identify  the  party,  and  to  distinguish  him  from  all 
others.  This,  as  in  the  case  of  the  witnesses,  is  best  done  by  specifying 
his  full  Christian  name  and  surname,  occupation,  and  residence;  W 
there  is  .this  material  distinction  between  the  two  cases,  that  the 
designation  of  the  witnesses  in  the  deed  is  a  statutory  solemnity,  which 
cannot  be  supplied  by  condescendence  or  proof  apart;*  the  designation 
of  the  granter  may  be  so,  or  may  be  arrived  at  by  implication, — except 
in  Deeds  of  Consent  under  the  Entail  Amendment  Act.  Thus,  where 
a  bond  was  granted  simply  by  '  Alex'.  Murray,'  the  holder  was 
obliged  to  prove  that  the  person  of  that  name  from  whom  he  claimed 
payment  was  the  subscriber.*  And  in  various  cases  of  imperfect^  or 
even,  to  a  certain  extent,  incorrect  names  or  designations,  the  rule  has 
been  acted  on  that  it  is  sufficient '  dummodo  canstet  depersond'  which 
you  will  recollect  is  the  rule  in  reference  to  the  writer  of  the  deed  and 

Ul  &  12  Vict  c.  36.  >  Milne  v.  Murray,  15th  Feb.  1665,  M.  11,667. 

^  The  designation  of  the  witnesses  is  still  a  statutory  solemnity,  but  may  now  ^ 
appended  to  their  subscriptions  at  any  time  before  the  deed  is  registered  for  prsatf^ 
tion,  or  judicially  founded  on,  and  need  not  be  written  by  the  witnesses  themselvct-' 
37  &  38  Vict.  cap.  94,  s.  38. 
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witnesses.^  Guthrie's  case  was  that  of  a  messenger-at-arms,  named  in  a 
summons  raised  against  him  '  William  Munro ;'  whereas  his  full  name 
was  *  William  John  Munro/  The  defective  naming  was  held  in  the 
circamstances  immaterial ;  but  the  case  bears  on  a  point  of  very  con- 
siderable importance  to  professional  men ;  I  mean  the  subscription  of 
their  own  names.  It  was  successfully  pleaded,  in  the  above  case,  that 
fte  objection  of  misnomer  could  not  be  taken  by  Munro,  because  from  his 
mode  of  subscribing  his  name,  as  appearing  on  the  document  which 
fonned  the  ground  of  action,  it  was  impossible  to  imagine  that  the  letter 
'J/  was  interposed  between  'William*  and  'Munro.'  On  this  point 
Lord  Glenlee  said, '  In  the  present  case,  the  defender'  (Munro) '  appears 
*to  have  misled  the  pursuer  by  his  signature,  which,  to  any  ordinary 
'reading,  is  just  "William  Munro."'  Lord  Justice-Clerk  Boyle. — 'I 
'take  much  tiie  same  view.  If  he  had  signed  "William  John"  in  full, 
*  it  would  have  required  more  consideration ;  but  there  is  merely  William 
'  with  a  flourish,  which  I  never  coidd  take  for  the  letter  '  J,'  and,  if  I 
'Iiad  got  a  letter  signed  this  way,  I  would  have  addressed  the  answer  to 
'William  Munro.'  The  point,  moreover,  is  especially  noticed  in  the 
fliterlocutor  of  Court,  which  proceeds,  inter  cUia,  'in  respect  that  it 
'appears  from  the  writing  referred  to  and  produced,  that  the  xnanner  in 
"which  the  name  subscribed  thereto  is  written  might  reasonably  lead 
'the  pursuer  to  believe  that  his  name  was  simply  "William  Munro,"' 
etc.  This  case  has  been  the  more  fully  quoted,  in  order  to  illustrate  the 
impoitance  of  a  signature  so  plain  and  legible  as  not  to  be  mistaken. 
Die  object  of  the  subscription  being  to  indicate  the  name  of  the  party, 
^  is  a  great  error  either  to  be  careless  on  this  point,  or  to  cultivate 
tiogularity  of  subscription. 

In  some  classes  of  deeds  the  introductory  clause  does  not  name  and 
ledgn  the  grantor.  These  are  deeds  by  a  number  of  parties  whose 
limes  cannot  be  given,  or,  it  may  be,  are  not  known  at  the  time  the 
fed  is  engrossed  for  signature;  for  example,  deeds  of  accession  by 
aeditors  or  their  mandatories  to  trust-deeds  by  debtors  for  their  behoof; 
beds  of  constitution  of  joint-stock  companies ;  composition-contracts 
i  sequestrations,  or  the  like.  It  is  usual  in  such  deeds,  where  the  same 
lencter  belongs  to  all  the  subscribers,  to  express  that  character  in  this 
liQse ;  as,  for  example, '  We,  the  subscribers,  creditors,  or  mandatories 
lir  creditors,  of  A.  B.,  etc.,  in  debts  entitled  to  the  benefit  of  the  trust, 
seated  by  the  trust-disposition  after  narrated,'  etc.  The  full  names 
id  designations  are  inserted,  in  these  cases,  in  the  testing  clause.  When 
lie  deed  is  granted  by  tutors,  factors,  trustees,  or  others,  acting  under 
Kcial  powers,  the  narrative  or  introductory  clause  will  set  forth  the 
macter  of  the  granters,  and  wUl  also  set  forth,  or  duly  refer  to,  the 
leds  and  powers  under  which  they  act,  as  well  as  the  grantors'  own 
11168  and  designations. 

t  SeoCtiflh  Unkm  I&snraDce  Company  v.      see  also    Guthrie  v,   Munro,   27tli  Feb. 
ibam,  8th  BiAroh  1S36,  14  Sh.  667;      1833, 11  Sh.  465. 
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Cranob  of  With  the  exception  of  notaries,  no  person  in  Scotland  requires  to 

obtain  judicial  authority  for  the  alteration  of  his  surname.^  In  Einloch's 
case,  Lord  Cowan,  whose  judgment,  as  Ordinary,  was  acquiesced  in,  sayi^ 
'  The  true  principle  is,  that  a  person  may  sue,  or  be  sued,  under  the 
'  name  by  which  he  is  at  the  time  called  and  known,  which  he  uses  in 
'  his  contracts  and  transactions  with  the  public,  and  by  means  of  whidi, 
'  as  a  sufficient  designation  of  him,  his  identity  is  rendered  indisputahk' 
The  establishment  of  the  party's  identity  is  the  great  essential 
CoNsiDBRATioN  Tho  cousideratiou,  or  cause  of  granting  a  deed,  is  usually  specified 
OF  A  DKKD.  £j^  ^1^  clause.  In  reading  the  cases  before  referred  to  under  the  head 
of  *  error '  and  '  misrepresentation,*^  you  cannot  fail  to  see  the  essential 
value  of  strict  and  sometimes  minute  accuracy  in  the  construction  or 
preparation  of  the  inductive  or  narrative  clause ;  but,  having  examined 
these  cases  so  lately,  it  is  not  necessary  to  enter  upon  any  details  re- 
garding them  again  at  this  place.  The  provisions  of  the  Stamp  Act  of 
1808,  as  to  the  statement  of  the  consideration  or  cause  of  grantiif 
'conveyances'  of  the  description  there  specified,  which  statement  k 
usually  made  in  the  narrative  or  introductory  clause,  have  already  beet . 
stated  or  referred  to.^  Where  that  Act  does  not  apply,  the  statemeat  ■. 
may  or  may  not  be  expressed,  without  involving  liability  to  penaltiei;  ■ 
but  wiien  the  nature  of  the  warrandice  granted  is  not  expressed,  and  it; 
left  to  implication,  it  is  important  to  state  the  consideration,  becanfl  '\ 
liability  in  warrandice  will  be  absolute,  or  from  fact  and  deed  onl^i 
according  as  the  deed  is  granted  for  onerous  causes,  or  gratuitously ;  and  ' 
no  question  on  that  point  ought  to  occur  through  defect  or  omissiim  la 
the  preparation  of  the  deed.  The  cause  of  granting  ought  to  be  exprosBel 
as  briefly  as  possible,  but  always  so  as  to  account  for  the  act  done,flr 
the  agreement  entered  into,  by  the  deed,  and  likewise  to  prepare  for  usj 
burdens  or  conditions  created  by  the  deed.  One  or  two  examples  iriD 
explain  what  should  be  its  general  nature.  In  a  disposition  of  landl^ 
sold  by  private  bargain,  the  deed  will  simply  narrate  the  payment  of  tha 
agreed-on  price.  When  the  lands  are  sold  under  powers  in  a  bond  aoi 
disposition  in  security,  with  reference  to  which,  notice,  and  leqaisitte 
of  payment,  advertisement  of  the  intended  sale,  and  public  roup,  bate 
been  required,  the  deed  will  recite  the  power  of  sale,  the  notices  and 
requisitions,  advertisements,  roup,  and  purchase,  as  well  as  the  payment 
of  the  price.  If  the  deed  is  a  conveyance  by  trustees  to  the  residoaqf 
legatee  under  a  trust-deed,  of  the  reversion  of  the  trust-estate,  tha 
narrative  will  express  the  purposes  of  the  trust,  and  the  performance  of 

^  Young,  14th  January  1835,  13  Sh.  particularly  Ewen  or  Grahame  v,  EvM^ 
262;  Kinloch  v.  Lourie,  13th  Dea  1853,  Trustees,  as  reversed,  4  WiL  k  Sh.  346; 
16  D.  197.  Dickson  v.  Halbert,   16  D.  586;  Fnitiflt 

V.   Bowat's   Trustees,    19   D.  206;  ^ 

'  Supra,  Title  VI.,  chaps.  1  &  2 ;  see      Falconer  v.  Westland,  1  Macph.  704. 


^  See  mprctf  pages  200-201,  as  to  the  requirements  of  the  Stamp  Act  of  187^ 
which  is  now  the  leading  Act. 
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the  primary  purposes,  whereby  it  has  become  incumbent  on  the  trustees 
to  denade  of  the  residue,  in  fulfilment  of  the  ultimate  purpose,  and  for 
winding  up  the  trust  And  if  all  the  purposes  are  not  completely  ful- 
filled,—-for  instance,  if  some  annuity  is  still  subsisting,  or  a  legacy  unpaid, 
and  if  the  conveyance  is  to  declare  the  annuity  or  legacy  a  real  burden 
on  the  reversion  of  the  estate, — the  narrative  will  express  that  such  is 
tbe  aiiangement. 


CHAPTER  IL 

WABBAimiCE  is  the  obligation  of  the  granter  of  any  conveyance,  or  Warbakdick. 
oUier  deed,  that  the  same  and  the  right  thereby  granted  shall  be  good 
tad  effectual  to  the  grantee ;  implying,  or  expressing,  that, — in  case  of 
ledaction  of  the  deed,  or  of  eviction  of  the  subject  contained  in  it,  in 
whole  or  in  part,  on  account  of  any  fact  or  deed  of  the  granter,  or  of 
b  predecessors,  or  any  defect  in  the  granter's  title,  or  it  may  be  on  any 
gnmnd  not  attributable  to  the  grantee, — the  granter  shall  make  good  the 
ktt  or  damage  thence  arising  to  the  grantee.  The  nature  and  extent  of 
Hie  warrandice  granted  is  usually  expressed  in  the  deed  in  connection 
vith  which  it  arises ;  in  which  case  the  obligation  or  clause  of  warran- 
iiee  speaks  for  itself  as  to  these  points ;  but  warrandice,  when  not  ex- 
posed, will  be  implied,  and  its  nature  and  extent  will  then  depend  on 
fte  nature  of  the  relative  transaction.  The  nature  and  extent  of  the 
Obligation,  in  like  manner,  depends  on  the  relative  transaction,  when  the 
Obligation  is,  generally,  to  warrant  the  deed  or  right, — except  in  the  single 
Bne  of  the  clause  of  warrandice  in  dispositions,  in  the  form  introduced 
iy  the  Conveyancing  Acts  of  1847 ;  which,  though  general  in  its 
kmis,  has,  by  these  Acts,  a  specific  meaning,  when  not  qualified.^  But 
le  ordinary  warrandice  applicable  to  any  transaction  can  be  expressly 
Buted  or  qualified  according  to  the  direction  of  the  parties. 

Warrandice  is  either  personal  or  real     Of  the  latter  we  shall  treat  in 
■Boection  with  the  contract  of  excambion,  being  almost  the  only  deed  now 
iecnnmon  nse,  with  reference  to  which  we  meet  with  such  warrandice. 
hnonal  warrandice,  when  expressed,  may  be  varied  in  many  ways ;  Personal 
dien  implied,  and  generally  when  expressed,  it  is  of  three  kinds : — 

1.  Against  future  voluntary  acts  and  deeds  of  contravention,  to  be 
Be  by  the  granter. 

2.  Against  all  facts  and  deeds  of  contravention  done,  or  to  be  done, 
J  the  granter,  whether  past  or  fature ;  and 

3.  At  all  hands  and  against  all  mortals,  or  absolute ;  extending  to 
cry  ground,  not  attributable  to  the  act  or  neglect  of  the  grantee,  on 
liich  the  deed  or  right  granted  can  be  impeached. 

*  See  l^fra,  p.  215,  note  \ 


214 


LECTURES  ON  CONVEYANCING,      [br.  l  ttt.  dl 


SiMPLH 

Wabbandick. 


Warrandice 
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Warrandice  can  be  so  expressed  as  to  exclude  any  claim  founded  oa 
implied  warrandice.  Contracting  parties  can  regulate  such  a  matter 
according  to  their  own  absolute  discretion. 

Warrandice  of  the  first  class,  that  is,  against  future  voluntary  contoi- 
ventions,  is  implied  and  usually  expressed  in  donations,  in  which  tbe 
granter  gives,  or  is  understood  to  give,  just  what  he  himself  has.  Iba 
deed  here  is  said  to  be  gratuitous  as  to  the  granter,  and  lucrative  as  to 
the  grantee.  Accordingly,  such  warrandice  does  not  authorise  reconm 
against  past  deeds  of  the  donor,  nor  even  against  future  deeds  which  the 
donor  was  legally  bound  to  grant  These  are  future  in  letter  only.^  A 
future  voluntary  deed,  in  contravention  of  a  donation,  amounts  to  t 
fraud,  and  clearly  infers  recourse.^  But  if  donations  are  given  witk 
warrandice  from  facts  and  deeds  past  as  well  as  future,  or  with  absolute 
warrandice,  the  express  obligation  will  receive  effect,  according  to  ito 
own  terms.^  In  Coventry's  case,  a  father  disponed  lands  to  his  yoonger 
son  by  a  mortis  causd  disposition,  containing  clause  of  absolute  vanai* 
dice, — a  degree  of  warrandice  not  usual  in  such  deeds.  Of  the  same  dat^ 
the  father  disponed  his  whole  other  estate  to  his  elder  son,  under  budBi 
of  paying  all  debts  due  by  him  at  the  time  of  his  death.  A  debt  m 
subsequently  contracted  by  the  father,  partly  on  the  security  of  the  laob 
conveyed  to  the  younger  son, — and  for  a  portion  of  which  the  younger  soa 
would  have  been  liable,  if  the  disposition  in  his  favour  had  contained  a* 
clause  of  warrandice ;  but  the  elder  son  was  found  liable  to  relieve  fli 
younger  of  the  whole  debt,  under  the  clause  of  absolute  warrandice  ooa- 
tained  in  the  disposition  to  the  younger  son.  The  cases  noted  belov 
suggest  the  necessity  of  caution  in  reference  to  the  introduction  of  unaanil 
clauses  in  testamentary  deeds ;  and,  specially,  of  taking  care  not  to  ded 
with  the  clause  of  warrandice  as  one  of  mere  style.  Moreover,  whea 
any  one  imposes  the  burden  of  a  debt  in  cumulo  on  lands  which  he  bi 
disponed  by  mortis  causd  deeds  to  two  or  more  disponees,  he  oogU 
always  to  make  a  codicil  or  addition  to  his  m4>rtis  causA  dispositioitfi 
declaring  in  what  proportions  the  cumulo  debt  is  to  affect  the  dispcneei 
and  their  lands  respectively,  or  that  his  general  estate  is  to  bear  tb 
burden  of  the  debt,  if  such  be  his  intention. 

Warrandice  of  the  second  class,  that  is,  from  facts  and  deeds  donee 
to  be  done,  is  implied,  and  usually  is  expressly  granted,  in  ordioar 
assignations  of  debts.  But,  besides  the  warrandice  so  implied  or  es 
pressed  in  such  deeds,  there  is  a  further  warrandice  implied  when  ao 
one  grants  an  assignation  to  a  debt,  viz.,  that  the  debt  is  subsisting,  as 
due  by  the  alleged  debtor  to  the  cedent  at  the  time  of  granting  tl 
assignation.^  The  above  warrandice,  however,  in  the  case  of  the  assigni 
tion  of  a  debt,  does  not  infer  any  obligation  on  the  granter  that  the  debti 

^  Erekine,  ii.  3.  25.  12  Sh.  895  ;  and  Strong  v.  Stroog,  S9t 

^  Alexander  v.  Ltmdiea,  15th  July  1675,      January  1851,  13  D.  548. 
M.  940.  ^  Ferrier  v.   Graham's    Trustees.  1^ 

May  1828,  6  Sh.  818 ;  Siodair  «.  VPSm 
3  Coventry  v.  Ck>ventry,  8th  July  1834,      and  Maclellan,  12th  Feb.  1829,  7  Sii.4C 
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is  solvent.  All  that  is  implied  is  the  validity  of  the  debt  In  case  of 
the  debtor's  insolvency,  *  the  assignee's  loss  arises,  not  fix)m  any  defect  in 
*  the  debt  assigned,  bnt  from  the  insolvency  or  disability  of  the  debtor.' 
Neither  does  absolute  warrandice,  in  the  case  of  the  assignation  of  a 
debt  or  sum  assigned,  nor  warrandice  *  that  the  same  shall  be  efiFectual,' 
import  the  solvency  of  the  debtor.^  Such  warrandice  merely  imports 
'iKtem  mhesse;*  that  the  deed  assigned  cannot  be  reduced,  and  that  the 
eedent^  and  no  other,  has  right  to  it 

Erskine  says,*  that  warrandice  from  facts  and  deeds  done  or  to  be  done 
18  usually  granted,  when  a  right  with  doubtful  title,  or  of  doubtful  value, 
is  conveyed  by  transaction  for  a  compounded  sum,  or  where  the  cause  of 
gnniuig,  though  onerous,  is  not  adequate  to  the  value  of  the  subject ;  in 
iHiich  cases  such  warrandice  is  impUed  though  not  expressed.  In  such 
eases,  I  think  the  usual  course  is  either  to  stipulate  that  no  warrandice 
IB  granted,  or  to  limit  the  warrandice  to  the  sum  paid  for  the  conveyance ; 
liiere  a  debt  is  assigned,  unless  the  obligation  of  warrandice  be  limited, 
the  cedent's  liability,  in  case  of  eviction  by  any  one  having  a  preferable 
title,  will  extend  to  the  full  amount  of  the  debt^ 

In  the  case  of  the  conveyance  of  lands,  an  obligation  of  warrandice 
t  fiom  the  disponer's  facts  and  deeds  allenarly  is  contrary  to  what  is  usual. 
^  It  seems  to  imply  a  special  agreement ;  and  upon  eviction,  in  respect  of 
[  i  bet  or  deed  not  of  the  disponer,  no  claim  of  recourse  arises  against 
^    the  disponer/ 

-         Absolute  warrandice  is  implied,  and  usually  is  expressed,  in  disposi-  absolutb 
^    turns  of  lands,  for  an  onerous  cause ;  also  in  leases,  and  various  other  writs.  Wakbandice. 
f        The  clause,  'I  grant  warrandice,'  in  dispositions  of  lands,  in  the  form 
'  ■  inboduced  by  the  Conveyancing  Acts  of  1847,*  imports,  as  provided  by 
'    ftese  Acts,  unless  specially  qualified,  absolute  warrandice  as  regards  the 
'    hods  and  writs  thereof,  and  warrandice  from  facts  and  deeds,  as  regards 

fteients.^ 
\        It  has  been  said  that  no  warrandice  is  implied  against  mere  con-  conbenterb' 
senters  to  a  disposition,  whose  concurrence  simply  imports  the  convey-  Warrandice. 
nee  of  all  their  right  and  claim,  tantum  et  tale;  or  an  obligation  not  to 
lae  any  right  they  have  in  opposition  to  the  right  of  the  disponee ;  but  I 
flunk  consenters  will  in  some  cases  be  liable  in  simple  warrandice,  that  is, 
Bot  to  grant  any  future  right,  founded  on  the  title  which  they  had  when 
amsentiDg,  and  in  contravention  of  what  is  implied  in  their  consent. 
I         The  porchaser,  however,  takes  his  lands  subject  to  the  risk  of  losses 
li  or  Irardens  fiJling  thereon  after  the  date  of  the  purchase,  and  which 
^  kid  no  cause  anterior  to  it ;  for  example,  by  fatality.     The  rule  here  is, 
^  m  perU  domino.    Loss  may  arise  also  by  a  public  Statute  passed  after  the 

y      I  Bwday  v.  LiddeD,  24th  Not.  and  12th  «  Craig  v.  Hopkin,  Jan.  1732,  M.  1 6,623 ; 

Jhc,  1671,  M.  16,591,  16,594.  Ogilvie  v,  Leslie.  2d  Feb.  1715,  M.  4154. 
s  Erskine,  u.  3.  25.  MO  &  11  Vict  o.  4S,  s.  3,  and  10  &  11 

^  Enkine,  ii  3.  30.  Vict.  c.  49,  8.  2. 

*  A  ««»il*^»  proTiflion  is  contained  in  section  8  of  the  Titles  to  Land  Consolidation 
Act  of  1868  (31  k  32  Vict  cap.  101),  which  repealed  the  Acts  of  1847. 
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ErPECTOF 

Warrandice. 


Warrandice 
IS  atricU  Juris, 


sale,  imposing  a  new  burden,  or  introducing  a  new  ground  of  eviction.^ 
Such  loss  infers  no  contravention  of  the  seller's  warrandice.     But  tbe 
result  appears  to  be  different,  if  eviction  arise  under  a  public  law,  existang  S 
prior  to  the  sale ;  at  least  where  the  warrandice  was  contained  in  a  convey- 
ance of  church  lands,  out  of  which  a  glebe  was  subsequently  designed.* 

In  case  of  eviction,  the  obligation  of  warrandice,  if  subject  to  no  limi- 
tation, express  or  implied,  founds  the  grantee  in  an  action  of  reooona 
against  the  granter  for  the  full  damage  he  sustains  as  at  the  date  of  the 
eviction.'*  When  a  lease  is  evicted,  the  claim  extends  to  the  estimated 
loss  or  damages  to  arise  to  the  tenant  during  the  whole  term  of  the  leasa' 
In  Middleton's  case,  it  was  found,  inter  alia,  that  absolute  warrandice  il 
implied  in  a  lease,  when  no  warrandice  is  expressed. 

The  operation  of  the  obligation  of  absolute  warrandice  is  stioiij^ 
exhibited  in  the  following  case  :* — Lands  and  teinds  were  sold  to  A.  R 
with  absolute  warrandice.  The  teinds  had  been  purchased  by  the  sellei^s 
predecessor  from  the  Crown,  and  a  decree  of  sale  had  been  pronoonoed, 
but  the  price  had  not  been  paid.  It  formed  a  burden  upon  the  teindi. 
The  Grown  claimed  and  obtained  payment  of  the  price  of  the  teindi 
from  A.  B.,  and,  though  the  seller  to  him  of  the  lands  and  teinds  was  mt 
a  party  to  the  decree  of  sale,  and  so  not  directly  bound  thereby,  he  wn 
held  liable  to  relieve  A.  B,  of  the  price  of  the  teinds,  as  being  a  buidei ! 
upon  the  subject  which  he  had  sold  with  absolute  warrandice.  Loid 
Justice-Clerk  Hope  observed,  'It  is  suflBcient  eviction  that  the  pursaen 
have  been  called  upon  to  pay  the  price  of  their  teinds.*  And  periu^ 
still  more  strongly  in  another  case,®  where  a  party  sold  a  house,  hmng 
previously  granted  a  heritable  bond  over  it  The  purchaser,  who  knew 
nothing  of  the  heritable  bond,  and  paid  a  full  price  for  the  house,  did  j 
not  take  infeftment  on  the  disposition  in  his  favour,  and,  by-and-b^i 
resold  the  house  with  absolute  warrandice.  Before  the  new  purchaser 
took  infeftment,  the  heritable  creditor  infeft  himself  under  his  bond,  and, 
being  first  on  the  record,  he  recovered  his  debt  out  of  the  subjects.  The 
intermediate  proprietor,  though  he  was  not  personally  liable  under  the 
bond  which  had  been  granted  by  his  predecessor,  was  found  liable,  under 
the  absolute  warrandice  granted  in  his  disposition,  to  relieve  his  dispones 
of  the  debt. 

Warrandice  is  stricti  juris,  and  consequently  contravention  is  not  easily 


1  Wataon  v.  Law,  16th  July  1667,  M. 
16,5S8. 

^  ElpliiDstone  v.  Lord  Blantyre,  July 
1663,  M.  16,585;  Bonar  v.  Lyon,  20th 
Feb.  1683,  M.  16,606. 

8  Stair,  il  3.  46;  Erakine,  ii.  3.  30; 
Carmichael  v.  Anstruther,  22d  May  1821, 
1  Sh.  25. 


^  Middleton  v.  Legget,  27th  November 
1828,  7  Sb.  76. 

<^  Briggs'  Trusteea  o.  Dalzell,  12th  De& 
1851,  14  D.  173. 


•  Dewar 
16,637. 


V,    Aitken,    July    1780,   H 


^  See  Cairns  v.  Howden,  15th  December  1870,  9  Macph.  284.  A  question  was  hen 
raised,  whether,  when  the  value  of  a  heritable  subject  at  the  date  of  eviction  is  iM 
than  at  the  time  of  purchase,  the  measure  of  the  warrandice  is  the  value  at  the  fomMr 
or  at  the  latter  date,  but  it  was  not  found  necessary  to  decide  the  point. 
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nmed ;  nor  is  the  obligation  to  warrant  extended  beyond  its  strict 
)m}  The  obligation  does  not  authorise  the  purchaser  of  lands,  affected 
[aemtndes  of  a  common  and  ordinary  description,  to  make  any  claim 
ftte  seller,  when  such  servitudes  are  light.*  But  this  is  a  question  of 
pee;  the  servitude,  though  conmion,  may  be  so  heavy  as  undoubtedly 
«itiharise  a  claim ;  and  when  servitudes  exist,  and  the  purchaser  is  to 
jjjil  under  the  burden  of  them,  the  deed  should  expressly  say  so.  The 
by  a  tenant  to  a  neighbouring  proprietor,  of  liberty  to  carry  off  all 
ipdng- water  on  his  farm  to  a  bleachfield,  containing  no  express 
of  warrandice,  and  subsisting  only  during  the  granter's  lease,  was 
not  to  make  the  granter  responsible  for  the  interruption  of  the 
5*8  operations  by  a  third  party,  of  whose  right  to  interrupt  them 
parties  were  presumed  to  be  aware  at  the  date  of  the  grant.^  These 
show  the  importance  of  making  inquiry,  and  giving  full  informa- 
18  to  servitudes,  or  burdens  of  the  like  nature,  on  lands  about 
sold,  and  specifying  these  distinctly  in  the  particulars  furnished 
ig  offerers,  and  also  in  the  missives  of  sale;  and,  in  such 
Beid'Sy  of  making  an  express  provision  that  no  warrandice 
ited.  It  will  at  once  occur  to  any  one  reading  the  repoi-t  of 
»se,  that  it  was  a  great  hardship  on  Beid  to  be  dragged  into 
to  protect  himself  against  an  action  of  damages  where  he  had  so 
an  interest 
lihas  been  found  that  the  obligation  of  absolute  warrandice  does 
>ri8e  a  purchaser  to  claim  the  discharge  of  an  old  right  of  real 
lice,  on  which  no  action  was  threatened.*  It  is  not,  however,  to 
led  that  a  modem  right  of  that  nature  woiQd  not  authorise  a 
(A  the  part  of  the  purchaser  of  the  lands  thereby  affected.  What 
of  the  purchaser  would  be,  would  depend  on  the  circumstances 
case.  But  probably  the  mere  existence  of  the  obligation  of  real 
[ice  would  not  authorise  the  purchaser  to  make  any  claim  in  the 
of  an  excambion,  or  exchange  of  lands  for  lands,  because  in  such 
the  liability  to  real  warrandice  is  mutual,  and,  in  case  of  eviction  of 
given  on  the  one  side,  there  would  be  immediate  recourse  upon 
given  on  the  other,  even  if  held  by  singular  successors. 
The  question  naturally  occurs.  At  what  time  does  the  claim,  arising  action  op 
the  obligation  of  warrandice,  come  into  opemtion  ?      When  the  ^^^^^*- 

Led  eviction  arises  upon  the  deed  of  the  immediate  author,  that 
such  author  has  granted  double  conveyances,  or  double  rights,  in 
of  different  parties,  of  or  affecting  the  same  subject,  instant  action 
will  be  sustained  against  him  without  waiting  till  the  pro- 
Mj  acquired  from  him  is  evicted  or  carried  off.'^    But,  if  the  eviction 

^Inkine,  iL  3.  31 ;  Ogilvie  v.  Ledie,  'Held  v,  Shaw,  2lBt  Feb.  1822,  1  Sh. 

Mk.  1715,  M.  4154.  334. 

^  Durham's    Trustees  v,   Graham,   9th. 
'fcwiilands  v.  Earl  of  Haddington,  21st      July  1800,  M.  16,641. 
li   1672,    M.    16,599;    Symington  v.  ^  Smith  v.  Ross,  17th  February  1672, 

,  14ih  Jan.  1760,  M.  16,637.  M.  16,596. 
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is  founded  on  a  right  said  to  be  preferable  to  that  of  the  granter  of  ^ 
obligation  of  absolute  warrandice,  no  claim  against  the  granter  will 
on  his  obligation  of  warrandice,  until  actual  eviction  taJ^es  placa 
supposing  the  defence  against  the  threatened  eviction  to  be  su< 
the  obligation  of  warrandice  does  not,  unless  so  expressed,  give  anyi 
to  the  expense  of  the  defence.  The  obligation  is,  not  to  defend 
claims  and  actions,  but  to  make  good  loss  in  case  of  eviction.^ 
threatened  eviction  ought,  however,  to  be  intimated  to  the  paily 
will  be  liable  in  case  it  is  successful ;  ^  and  an  action  of  recourse 
brought  as  soon  as  eviction  is  threatened,  if  the  liability  of  the 
against  whom  the  claim  of  recourse  lies,  is  disputed.  In  such  ci] 
stances,  it  is  not  necessary  to  delay  having  the  right  of  recourse  tried  I 
after  evictioa' 

It  will  be  observed  that  the  party  against  whom  eviction  is  thm 
ened  has,  in  some  views,  a  better  claim  if  he  is  unsuccessful,  than  if ) 
prevails,  because,  if  unsuccessful  in  defending  the  subject,  he  will 
his  expenses,  besides  the  value  of  the  subject  evicted,  from  the 
of  the  obligation  of  absolute  warrandice;  whereas,  if  sn( 
indeed  preserves  to  himself  the  subject,  but  does  not  get  his 
We  cannot,  therefore,  be  assured  of  the  same  hearty  defence 
action  for  eviction,  as  if  his  interest  in  the  successful  result  were 
and  undoubted.  No  doubt  he  cannot,  with  impunity,  throw  K99Sf\ 
case;  and,  to  a  certain  extent,  he  is  clearly  liable  for  his 
For  example,  he  may  ofFer  an  irrelevant  defence,  or  subject 
to  an  incompetent  mean  of  proof.*  But,  apart  from  such  cases, 
is  a  material  difference  between  the  defence  of  one  really  and 
mately  liable,  and  of  one  not  fully  interested.  It  may,  the 
sometimes  be  a  measure  of  prudence,  on  the  part  of  the  grant 
the  obligation  of  warrandice,  to  take  the  defence  into  his  own 
and  to  make  an  arrangement  with  the  grantee  on  the  subject  of 
expense. 
Wabrandicb  Formerly,  absolute  warrandice  was  implied  on  the  sale  of  goodly  i 

oooD^^ETo.      ^y  ^^6  Mercantile  Law  Amendment  Act  of  1856,^  the  seller  is  not: 
bound  in  warranty  of  their  quality  or  sufficiency,  if  he  was  ignoi 
defects  at  the  time  of  the  sale,  unless  he  shall  expressly  bind 
unless  he  shall  have  sold  them  for  a  specified  and  particular  pui 
which  case  he  shall  be  considered,  without  any  express  warranty,  to' 
rant  that  they  are  fit  for  such  purpose.    On  a  similar  principle,  it  a] 
to  be  the  law,  that,  when  one  lets  a  house  to  be  employed  for  a 
use  or  manufacture,  he  warrants  that  it  shaU  be  suitable  for  the 
And  where  a  horse  was  sold  as  quiet  to  ride  and  steady  in  harness,  ^ 
on  trial,  it  was  found  not  to  be,  the  purchaser,  who  acted  with  gn 

1  Stair,  ii.  3.  46 ;  Inglis  v.  Anstruther,  *  Clerk  v.  GordoD,  23d  June  1681, 

26th  Feb.  1771,  M.  16,633.  16,605. 

^  Erskine,  ii.  3.  32.  *  19  &  20  Vict  c.  60,  s,  5. 

3  Melville  v,  Wcmyss,  14th  Jan.   1842,  •Murray  v,  Buchanan,  19th  Jan.  T 

4  D.  3S5.  M.  16,636. 
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latitude  and  decision,  was  found  entitled  to  return  the  horse.^  ^  It  is 
ll  necessary  that  the  express  words,  *  I  warrant/  or  any  similar  words, 
|ldd  be  used,  in  order  to  found  the  claim  of  the  purchaser  in  such  cases. 
tibe  case  of  leases  of  unproved  mineral  fields,  with  the  view  of  avoid-  mineral 
rech  a  claim  as  here  pointed  at,  it  is  not  unusual  to  qualify  the  clause  ukases. 
dice  with  a  provision  that  the  existence  of  the  minerals  intended 
let,  and  the  success  of  the  tenant's  operations,  are  not  warranted ; 
fliat  the  tenant  takes  the  risk  in  these  particulars  upon  himself.    In 
words,  the  lease  in  such  case  is  a  speculation,  of  which  the  profit  or 
kss  will  be  the  tenant's. 


CHAPTEE   III. 

next  clause  common  to  most  deeds  is  the  consent  to  registration  reoistbation 
deed  in  the  books  of  a  Court  of  Justice,  with  a  view  to  preservation  "^  V^"^^ 

'  *  TION  AND  BXB- 

ition,  with  which  there  used  to  be  coujoined  a  relative  procuratory  cution. 
it  for  sSNcomplishing  such  registration.    The  procuratory  is  now 
necessary,  as  will  be  afterwards  explained. 
The  two  purposes  of  the  registration  of  deeds  in  general  are  preser- 
and  execution.     Conveyances  of  all  kinds,  and  some  other  deeds, 
now  be  registered  in  the  Begister  of  Sasines  for  publication.     But 
ion  for  preservation  or  execution,  and  registration  for  publica- 
have  no  manner  of  connection  with  each  other.     Their  objects  are 
Ly  separate  and  distinct ;  and  at  present  I  am  to  deal  only  with 
ion  for  preservation  or  Qxecution,  reserving  until  a  future  stage 
conise  lustration  for  publication. 
Bcgistration  for  execution  is  clearly  incident  to  the  establishment  of 
Courts  of  Justice ;  registration  for  preservation  only,  and  for  publica- 
-the  creature  of  Statute  alone.    Preservation  is  now  more  usually 
occasion  of  r^istration  than  execution,  and  the  benefits  we  derive 
fhe  registers,  as  afFording  scJe  custody  to  principal  deeds,  are  well 
But  it  is  clear  that  execution  was  the  earlier  object  of  registra- 
with  n&     And,  in  arriving  at  a  right  understanding  of  the  consent  execution. 
[xpstration,  it  is  necessary  in  the  first  place  to  consider  it  as  relative 
purpose  of  execution.     In  doing  so,  it  is  important  to  read  the 
as  given  by  Dallas,  in  the  form  of  personal  bond  with  which  his 
Book  commences.     That  clause  runs  thus :   *  And,  for  the  more 
ity,  we  are  content,  and  consent,  thir  presents  be  insert  and  regis- 
in  the  Books  of  Council  and  Session,  or  others  competent,  to  have 
'ike  strength  of  an  decreet  of  the  Lords  or  Judges  thereof  interponed 

1  Soott  0.  Steele,  9th  Dec  1857,  20  D.  253. 
*  See  also  Bough  r.  Moir  and  Birnie,  5th  March  1875,  2  B.  529. 
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'  thereto,  that  letters  of  homing  on  six  days,  and  others  necessar,  in 
'  as  efifeirs,  may  he  direct  hereupon ;  and  to  that  effect  constitutes 
*  our  procurators,  etc.' 

This  clause  consists  of  five  parts,  viz. : — 

1.  The  consent  of  the  granter  to  registration  of  the  deed  in  the 
of  a  Court  of  Justice. 

2.  The  object  of  the  registration,  viz.,  in  order  to  have  the 
of  a  decree  of  the  Judges  interponed  thereto. 

3.  The  use  to  which  the  decree  is  to  be  put  when  obtained,  vix,] 
the  purpose  of  diligence  or  execution  against  the  person  and 
the  party. 

4.  The  appointment  of  procurators  to  represent  the  granter  in 
and  move  for  decree  to  the  above  effect. 

5.  The  words  with  which  the  clause  commences,  '  and  for  the 
security,'  will  likewise  authorise  a  few  remarks. 

rroibtration  The  object  and  practical  value  of  the  consent  to  registration  in 

'  to  execution  is  well  illustrated  by  looking  to  the  position  of  a  party' 
wishes  to  make  an  ordinary  claim  of  debt, — a  sum  due  to  him  on 
account  for  example, — effectual  by  execution.  Such  party  has  to 
summons  against  the  debtor,  and  to  appear  in  Court  by  his  coi 
agent ;  the  debtor,  it  may  be,  appearing  in  like  manner.  If  the 
proved,  the  Court  pronounces  judgment  or  decree,  ordaining  the 
to  pay  or  fulfil,  as  the  case  may  be.  The  decree  thus  obtained  is 
sorted  or  registered  in  the  books  of  the  Court,  and  an  official 
extract  from  these  books,  authenticated  by  the  Clerk  of  Courts  is 
out,  which  becomes  the  direct  warrant  for  execution  against  the  del 
person  and  estate  for  compelling  him  to  satisfy  the  claim.  The 
results  will  follow  if,  when  the  case  comes  into  Court,  the  debtor,: 
place  of  endeavouring  to  resist,  shall  admit  or  confess  the  claim, 
that  event,  judgment  will  be  pronounced  against  him  upon  his  own 
mission  or  express  consent.  Where  a  party  is  claiming  the  sum, 
balance  arising  on  an  open  account,  or  where  there  are  not  prol 
documents  at  hand  which  at  once  verify  his  claim,  there  is  clearly 
sity  for  judicial  proceedings  of  the  above  nature,  which  may  be  moitj 
less  tedious  and  expensive.  But  when  there  is  a  probative 
instructing  the  debt,  though  parties  could  never  give  authority  to 
another  to  take  measures  at  their  own  hand  of  the  natui-e  of  legal 
gence  or  execution,  it  is  no  stretch  of  principle,  and  is  but  a  short 
beyond  the  admission  in  a  formal  process,  to  incorporate  'with  the  writ 
by  which  the  debt  is  instructed  a  consent  that  judgment  or  decree 
be  obtained  in  a  short  and  simple  form  against  the  granter,  authoriSBJ 
summarily  that  execution  which  would  follow  upon  a  decree  obtained! 
the  ordinary  but  more  tardy  way. 

Hence,  I  think,  has  arisen  the  introduction,  into  bonds  and  other  dee4 
of  the  consent  to  registration  in  the  books  of  a  Court  of  Justice,  in  ordi 
to  decree  for  execution,  and  the  appointment  of  a  procurator  for  accon 


mem  ot  aeoi  or  ciaun,  ana  moves  tue  J  uage  to  luserc  or  register 
ment  in  the  books  of  the  Court,  and  to  interpone  his  decree  in 
i^  with  the  consent  or  clause  of  registration  therein  expressed, 
ge  oidains  the  deed  to  be  registered  accordingly,  gives  the  same 
^th  of  his  dectue,  and  autborisea  legal  execution  in  terms  of  the 
The  principal  document,  produced  as  above,  is  the  warrant  of 
ee ;  and,  as  sacb,  is  retained  by  the  Clerk  of  Court  for  the  same 
hat  he  retains  the  warrants  of  ordinary  decrees.  The  decree  of 
'hich  embodies  a  verbatim  copy  of  the  document,  goes  into  special 
ept  by  the  Court  for  entering  such  decrees.  And,  as  matter  of 
in  oSicial  copy,  or  extract  of  the  decree  containing  a  full  copy  of 
[ment  or  warrant,  is,  at  the  request  of  any  party,  given  out  under 
i  of  the  Clerk  of  Court,  or  other  party  authorised  to  authenticate 
B.  The  extiact-decree  so  obtained,  or,  as  we  now  understand  it, 
act  of  the  document  founded  on,  ie  equally  probative  in  Scotland 
e  principal,  in  every  particular, — except  when  the  principal  is 
jed,  as  false  and  forged ;  and  the  extract  likewise,  as  a  decree  of 
onns  the  direct  authority  for  legal  execution,  in  terms  of  the 
contained  in  the  principal  deed.  There  is  abundant  evidence  in 
f  anthority  and  reported  decisions  in  support  of  these  views. 
T  the  abolition  of  the  old  Charch  Courts,  which  took  place  at  the  Coumibsart 
the  Beformation  in  Scotland,  it  was  found  necessary  to  institute  "*"'"' 
lissary  Coort,  to  take  cognisance  of  a  particular  class  of  causes ; 
Balfoor's  Practicks^  there  is  given  a  copy  of  the  instructions 
is  1663  by  the  Queen  to  the  Commissaries  of  Edinburgh.  In 
13th  of  these,  power  ia  given  to  the  Commissaries  to  registrate 
ts,  etc.,  providing  the  same  should  bear  consent  to  registration ; 
lat  na  contract,'  etc.,  be  '  ressavit  or  registrat  without  the  Judge  be 
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viewed  as  a  mere  nominal  proceeding,  could  be  of  litUe  force  ii 
of  authentication ;  in  such  view,  it  could  not  be  spoken  of  as 
act  at  alL  It  is  therefore  necessary,  in  order  to  give  meanii 
Statute,  to  conclude  that,  at  the  period  in  question,  the  act  of 
tion  was  a  judicial  process,  and  no  mere  matter  of  course. 
Thomas  Craig,^  speaking  of  vsuious  modes  of  authenticatin< 
deeds,  so  as  to  exclude  forgery,  says,  'With  us,  at  the  present  di 

*  trations,  which  ought  to  take  place  in  Court  only,  are  allowed  ^ 
'  the  registrar  himself,  or  his  deputy,  happens  to  be  present' 
expresses  the  principle,  that  registrations  ought  to  take  place  ji 
and  not  otherwise ;  and  seems  to  complain  that  the  practice  oi 
allowed  a  certain  degree  of  latitude  in  that  respect  Mr.  Soss,^ 
to  the  Queen's  instructions  to  the  Commissaries,  and  the  abov* 
Parliament,  considers  the  old  practice  of  making  registration  a 
act  as  clearly  established ;  and  the  form  in  which  extracts  of  b 
other  ordinary  writings  are  issued,  and,  still  more,  the  forms  i 
more  anciently  they  were  issued  from  the  Books  of  Council  and 
demonstrate  that,  upon  registration,  the  Court  have  aU  along  pK 
a  decree,  very  much  as  in  an  ordinary  imdefended  action. 

Thus  the  extract  of  a  personal  bond  by  Greorge  Dundas  and 
Hamilton  to  Elizabeth,  Janet,  and  Jean  Wauches,  dated  27  th  s 
May  1639,  and  registered  in  the  Books  of  Council  and  Session 
cember  1665,  commences  thus  :  'At  Edinburgh,  the  4th  day  of  £ 

*  1665  years, — In  presence  of  the  Lords  of  Council  and  Session 
'  peared  Mr.  John  Hollo,  advocate,  pror.  speciallie  constitute  be 

*  underwritten  for  Thomas  Hamiltone  under  dessint*  (not  for  Greo: 
das,  you  will  observe,  and  I  will  afterwards  explain  why  the  ap 
was  for  Hamilton  only),  *  and  gave  in  the  samen,  sub*  with  h 

*  desyring  the  sam5m  to  be  insert  and  reg™*  in  the  Books  of  Coi] 
'  Session  to  have  the  strength  of  ane  decreet  of  the  Lords  jt 
'  Ires,  and  exells.*  necessary  may  be  direct  thereon,  in  mannei 

*  speit :  Whilk  desyre  the  said  Lords  fand  reasonable,  and  thaii 

*  ordained  and  ordaines  the  said  band  to  be  insert  and  reg™*  in 

*  books :  Decemes  the  same  to  have  the  strength  of  their  deci 
'  ordaines  Ires,  and  exells.  necessar,  to  be  direct  thereon,  in  manne: 

*  speit :  Whereof  the  tenor  follows.'  Then  there  is  copied  the  fi 
including  the  subscriptions  of  parties  and  witnesses, — and  the 
concludes  thus :  * Extractum  de  libro  actarum  per  me*  (Sigi 
'  Primrose,  GL  Reg*  The  title,  written  on  the  back  of  the  extrac 
instructive.    The  extract  is  indorsed,  not  as  would  be  done  no 

*  Eeg<^  Bond,  by  George  Dundas  and  Thomas  Hamilton,  to  Misses  \N 
The  indorsation  is  *  lleg'**  Bond,  Wauchs  contra  Hamilton,' — exa 
a  decree  in  favour  of  the  holders,  against  the  granter  of  the  bon 
document  confirms  and  illustrates  what  has  been  stated  with  refe 
the  principles  of  the  system  of  registration  in  virtue  of  a  cons 

^  Craig,  p.  240.  '  Rosses  Lectures,  i.  109.  ^  *  Letters  and  execu 


otained  only  the  procuratory  for  registration  (without  the 

0  decree  for  execution),  the  Court  found  that  the  same  could 
^istered  in  order  to  '  couserration,'  and  not  in  order  to  diligenca 

1  no  consent  to  decree,  but  aimply  a  warrant  to  register. 

rto  we  have  been  considering  the  subject  of  registration  aa  con- 
tb  ita  first  object,  viz.,  execution ;  and,  perhaps,  you  may  have 

that^  in  Dallas's  form,  the  purpose  of  preservation,  now  so 
t  in  the  modem  clause,  does  not  occur  at  all,  but  only  that  of 
.    Bat  the  benefits  of  registration  for  the  purpose  of  preserva- 

to  be  developed,  as  was  natural  Even  in  the  most  peaceful 
:  preservation  of  principal  writs  of  essential  value  ie  matter  of 

It  is  dearly  expedient  to  place  every  valuable  deed  on  the 
ir  presemition;  but  the  times  we  have  been  speaking  of  were 
omotions,  and  the  value  of  a  public  trustworthy  place  of  deposit 
great.  The  system  also  presented  greater  inducements  than  a 
e  of  deposit  for  the  principal  deed ;  the  deed,  when  registered, 
ed  in  the  Court  books  kept  for  the  purpose ;  an  official  copy  or 
tnn  these  books  was  given  out  to  the  patty  roistering,  and,  the 
otiand  allowing  equal  faith  to  the  extract  as  to  the  principal 
ept  when  foigery  is  alleged),  such  party  had,  in  the  extract, 
g  naefol  whidi  was  in  the  principal  He  had  thus  the  full 
jsing  from  the  safe  custody  of  his  principal  deed,  without  any 
ence  from  want  of  access  to  the  deed ;  and  in  case  of  the  loss  of 
lal  official  copy  or  extract,  he  could,  at  small  cost,  get  one  or 
twals  at  any  time  as  required.  Such  at  least  was  the  case  in 
the  register  of  the  Books  of  Council  and  Session  There  ia  no 
it  some  of  the  provincial  registers  were  not  so  well  kept,  nor 

Ajt^Aa  t-hartk  f^Arwiavfjul    pjir^^llv  Twancurvt^       "PivaAnr&f.inn    l^i^or- 


224  LECTURES  ON  CONVEYANCING,      [bill tit.! 

to  the  registration,  as  they  were  in  use  to  do  formerly,  and  to  give 
extracts  thereof,  notwithstanding  that  the  advocates  do  not  sn 
their  consent. 

The  consent  of  advocates,  as  procurators,  to  the  registration  of 
for  execution,  thus  appears  to  have  been  required,  after  the  form  of 
pearing  in  presence  of  the  Judges  had  been  dispensed  with, — a  stall 
the  practice  which  is  further  instructed  by  the  case  of  Channell,^ 
registration  of  a  deed  after  the  death  of  the  grantee  was  found  in 
because  registration  was  a  decree  of  consent,  requiring  actor  andmu^ 
pursuer  and  defender ;  and,  the  pursuer  being  dead,  there  could  be 
registration  at  his  instance.    The  only  remedy  in  such  case,  for  e 
implement  of  the  deed,  was  an  ordinary  action  founded  on  the  deed.' 

With  a  view  to  mere  preservation,  the  principle  of  procesB 
decree  thus  threatened  to  be  an  obstruction.    But  the  benefits  of 
tration  had  been  too  long  experienced  to  allow  of  their  being  so  i 
rupted.    We,  not  many  years  ago,  saw  a  decision  of  the  Court,  cal< 
to  create  anxiety  as  to  the  security  of  title-deeds  in  general,  immi 
followed  by  an  Act  of  Parliament,  which  removed  the  grounds  of 
hension,  viz.,  the  Act  rendering  pagination  of  deeds  unnecessaiy 
solemnity ;  and  we  see  this  case  of  Channell,  after  exposing  an  i 
fection  in  the  system  of  registration,  immediately  followed  by  the  \ 
1693,  c.  15.       1693,  cap.  15,  authorising  aU  writs  registrable  to  be  registrate  after 
death  of  the  creditor,  at  the  instance  of  his  heir,  executor,  or  assignee^ 
well  as  before,  and  with  the  same  effect,  both  as  to  probation  and 
gence ;  requiring,  however,  the  production  of  a  title  in  the  person  d 
heir  or  assignee.    The  principle  of  dealing  with  registration  as  a 
judicial  proceeding  was  thus  still  preserved ;  the  party  suing  out 
decree  of  registration  being  required  by  the  Act  to  produce  a  title 
he  could  obtain  his  decree,  just  as  in  an  ordinary  judicial  process. 

There  was  still  a  possible  difficulty  to  be  obviated,  however,  vii, 
contingency  of  the  death  of  the  grantor  or  obligant,  before  registntioi 
1696,0.39.       his  deed;  and  the  Act  1696,  cap.  39,  made  the  necessary  provisioa 
that  point,  declaring  that  all  bonds,  and  other  writs  registrable^  mi^ 
registrate  after  the  grantor's  death,  in  the  same  manner  as  if  they 
registrate  before  his  death. 

When  quoting  from  the  extract  of  the  bond  granted  by 
Dundas  and  Thomas  Hamilton  to  Misses  Wauchs,  which  was 
in  1665,  prior  to  the  passing  of  the  above  Act,  I  noticed  that  the 
was  registered  on  the  motion  of  a  procurator   acting  in  name 
Hamilton  only,  and  the  extract  was  indorsed — *  Wauchs  contra 
This  was  because  Dundas  had  died  several  years  before  the 
took  place.    This  Act  of  1696,  however,  removed  the  last  of  the 
necessary  formalities  essential  in  principle  to  registration,  viewed  tf  4 

1  Channell  v.  Seton,  16th  Feb.    1693,  <  Shanks  v.  EUtons,  15th  Jan.  1638^11 

M.  839.  14,993 ;  Brown  v.  Binnie,  12th  F^h.  iM 

M.  14,994. 
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process.  The  production  of  a  title  in  the  person  of  an  heir  or  assignee, 
applying  for  registration  after  the  grantor's  death,  as  required  by  the  Act 
of  1693,  would  no  doubt  have  been  an  inconvenience,  had  it  been  insisted 
on ;  but  we  are  told  by  Mr.  Koss  ^  that  the  Clerks  of  Court  did  not  long 
lequire  such  title ;  they  registered  the  writ  on  presentment ;  leaving  the 
kir,  or  other  party  having  a  right  to  it,  to  produce  his  title  when  suing 
oat  diligence  or  other  proceedings  upon  the  decree  of  registration. 

•  Accordingly,  we  find  that  writs,  when  registered  after  the  death  of  the 
gianters,  express  the  appearance  of  procurators  for  them,  though  they 
lie  dead,  and  that,  so  far  as  the  registration  is  concerned,  the  proceeding 

'  goes  on,  after  the  death  of  both  grantees  and  grantors,  just  as  if  they 
vere  still  alive. 

The  extract  of  a  registered  deed  now  runs  thus : '  At  Edinbuigh,  the  modern  form 
day  of  186    ,— In  presence  of  the  Lords  of  ^'"*'^°'- 

'Council  and  Session, — compeared  A  B.,  Esq.,  Advocate,  procurator  for 
*C.  D.,  after  designed,  and  gave  in  the  bond  underwritten,  desiring  the 
*aame  might  be  registered  in  their  Lordships*  Court  Books,  conform  to 
'law;  which  desire  the  said  Lords  found  reasonable,  and  ordained  the 
'  atme  to  be  done  accordingly ;  whereof  the  tenor  followa'  Here  the  deed 
n  engrossed  ad  longum  ;  and  the  extract  closes  thus :  '  Extracted  furth 
'  of  the  Books  of  Coimcil  and  Session  upon  these '  (so  many)  *  pages  by 

•  A  R,  Keeper  of  the  Eegister  of  Deeds,  Probative  Writs,  etc.,  conform  to 
'  Act  of  Parliament,  and  holding  commission  to  that  effect  from  the  Lord 

•  Clerk-Eegister.'  And  it  is  authenticated  as  we  shall  afterwards  explain.* 
The  principle  of  process  and  decree  is  thus  kept  up,  though  the  words  of  the 
decree  are  less  full  and  particular  than  in  the  older  form  before  quoted. 

The  proceedings  already  explained  are  those  applicable  to  the  regis-  bills  of 
tation  of  writs  which  contain  consent  to  decree  for  execution,  and  "^*^^*'*' 
procaratory  for  registration ;  but  there  was  an  important  class  which  had 

such  clause,  and  to  which  it  was  thought  desirable,  for  commercial 
1,  that  the  privileges  of  summary  execution  should  be  extended, 
tiz.,  bills  of  exchange.  This  was  accomplished  by  the  Acts  16i81,  cap.  lesi,  c.  20,  & 
10,  &  1696,  cap.  36,  declaring  the  instruments  of  protest  of  such  bills  ^^  ^'  ^* 
ttgistrable  within  six  months  after  the  date  of  the  bill  in  cases  of  non- 
jooeptance,  and  six  months  after  its  maturity  in  cases  of  non-payment, 
jaihe  Books  of  Council  and  Session,  or  other  competent  judicatories, '  to 

•  the  effect  of  having  the  authority  of  the  Judges  interponed  thereto,  in 
'Older  to  diligence,  in  the  same  manner  as  upon  registered  bonds  or 

•  decreets  of  registration,  proceeding  upon  consent  of  parties.'  Similar 
jcivileges  have  been  granted  in  reference  to  promissory-notes.^ 

But,  with  the  exception  of  bills,  no  document  could,  until  the  year  pbobativk 
1698,  be  roistered  for  preservation  or  execution,  unless  it  contained  a  wRixa. 

iBo«,i  iia 

'  12  Geo.  IIL  c  72,  s.  36,  made  perpetual  by  23  Geo.  TIL  a  18,  b.  55. 

*  See  h^ra,  pege  228.    Tlie  extract  muBt  now  contain  a  certificate  indicating  the 
not  of  Stamp-dnty  paid  on  the  principal  deed ;  31  &  32  Vict  cap.  34^  b.  3. 

TOLL  P 
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clause  consenting  to  such  registration.     And,  the  convenience  and  value 
of  registration  for  the  purpose  of  preservation  having  become  appreciated, 

1598,  c.  4.  the  Act  1698,  cap.  4,  was  passed,  declaring  it  lawful  to  roister  for  con- 
servation, in  any  competent  public  authentic  register,  all  probative  writ8» 
though  wanting  a  clause  of  registration ;  the  principal  to  be  given  back 
to  the  party,  and  the  extract  to  make  entire  faith,  in  the  same  maimer 
as  if  the  writs  had  been  registered  by  virtue  of  a  clause  of  registrati(Ni, 
except  in  the  case  of  improbations.  This  Act  completed  the  machinerf 
for  registration  with  a  view  to  preservation,  making  the  same  available  as 
regards  all  probative  writs,  whether  with  clauses  of  registration  or  not* 
The  incidence  of  registration  to  every  Court  of  Justice,  though  pro- 
ductive of  so  much  benefit  to  this  country  generally,  occasioned  incon- 
venience in  this  respect,  that  it  multiplied  registers;  for,  except  as 
regarded  charters  by  subject-superiors,  which,  by  express  Statute,^  conM  ' 
be  registered  only  in  the  Books  of  Coimcil  and  Session ;  and,  in  cases 
where  the  consent  to  register  was  limited  to  any  particular  Goort,  tbe 
registration  might  take  place  in  any  Court.  The  decree  of  registiatiaB 
had  effect,  of  course,  only  within  the  jurisdiction  of  the  Court  whidr 
granted  it ;  being,  in  that  respect,  on  the  same  footing  with  any  other 
decree,  which  is  unavailing  when  the  defender  is  not  domiciled  within  , 
the  jurisdiction  of  the  Court  by  which  it  is  pronounced.  But,  besides 
that  deeds  might  be  registered  in  any  one  of  so  many  Courts,  the  officials 
in  the  smaller  courts  were  not  uniformly  careful  of  writs  committed  to 
their  charge;  indeed  they  had  not  the  means  of  presierving  tiieBi 
Consequently  the  writs  in  many  cases  were  lost,  or  in  danger ;  and  ihek 
register-books  were  not  in  much  better  condition. 

49  Geo.  ra.  These  evils  have  been  in  some  measure  remedied  by  the  Act  49 

Geo.  IIL  cap.  42,  passed  on  12th  May  1809,  which,  upon  a  recital  d 
the  inconvenience  arising  by  the  multiplication  of  registers  for  execntion 
and  preservation,  prohibits,  from  and  after  six  months  after  the  passing 
of  the  Act  (12th  Nov.  1809),  all  registration  in  Commissary  Courts,  and 
all  registration  in  the  Courts  of  royal  burghs,  or  burghs  of  regality  of 
barony,  except  that  clerks  of  royal  burghs  may  register  protests  on  bilk 
or  notes,  instruments  of  sasine,  and  some  other  writs  which  I  will  specify 
presently.  Section  3  provides  that  if,  after  the  date  foresaid  (that  ifl^ 
after  six  months  from  the  date  of  the  Act),  any  clerk  of  a  royal  bmgjk. 
shall  receive  any  writ  (not  being  one  of  those  allowed  to  be  registered) 
for  being  recorded,  or  shall  transcribe  the  same  into  their  books,  or  shaQ 
give  forth  copies  purporting  to  be  extracts  from  these  books,  '  the  said 
'  books,  copies,  and  extracts  shall  not  make  faith,  or  be  of  any  avail  or 
*  authority  whatever.'  Practically,  this  is  a  very  important  provisioiL 
Where  deeds  not  within  the  specified  exceptions  have  been  registered  it 

1  1693,  c.  35. 

^  These  writs  are  not  now  given  back  to  the  party  registering  them,  bat  remain  » 
the  custody  of  the  Keepers  of  the  Registers,  in  like  manner  as  writs  registered  in  yirlM 
of  a  clause  of  registration— 31  &  32  Vict.  cap.  34,  sect.  2. 
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ted  books,  and  the  extracts  from  such  books  have  been  made  use 
arrants  of  sasine  or  dihgence,  etc.,  the  extracts  being  in  such  cases, 
ative,  the  sasines,  diligence,  eta,  appear  to  be  inept,  as  proceeding 
t  warrant.  By  Sects.  4,  5,  6,  and  for  the  convenience  of  the 
and  better  preservation  of  the  registers,  the  Commissary  clerks, 
jrks  of  burghs  of  regality  and  barony,  were  appointed  on  or  before 
piration  of  six  months  from  the  passing  of  the  Act  to  deliver  all 
oks  or  roisters  of  deeds,  or  of  probative  writs,  kept  by  them  or 
predecessors,  and  which  were  then  in  their  custody,  with  the 
5-books  and  warrants,  as  follows: — the  Commissary-Clerk  of 
ugh  to  the  Lord  Clerk-Eegister,  to  be  deposited  with  the  Public 
Is  of  Scotland ;  and  the  others  to  the  Sheriflf-Clerk,  or  Steward- 
of  their  county,  to  be  deposited  with  the  other  Public  Records 
their  care.  And  Sect  16  provided  that  extracts  of  writs  from  the 
Seal  Segister  (which  contains  all  Crown  charters)  of  which  the 
id  date  of  sealing  shall  have  been  duly  recorded,  shall  make  entire 
1  all  cases  except  improbation. 

e  Records  now  available  in  Scotland  for  the  registration  of  deeds,  Bbcords  m 
struments  of  protest  on  bills  or  notes,  are, —  otland. 

The  Register  of  the  Great  Seal,  for  writs  passing  that  seal. 
The  Books  of  the  Court  of  Council  and  Session,  for  all  deeds  and 
ive  writs. 

lie  Booksof  every  Sheriff  or  Steward  Court  throughout  the  kingdom, 
deeds  and  probative  writs,  except  charters  by  subject  superiors, 
can  be  registered  in  the  Books  of  Council  and  Session  only. 
The  Books  of  Royal  Burghs,  for  instruments  of  protest  on  bUls 
5s ;  deeds  relating  exclusively  to  subjects  held  by  burgage  tenure, 
ithin  burgh ;  or  where  all  the  parties  are  burgesses,  or  have  a  legal 
le  within  the  burgh  at  the  date  of  presentment  for  registration, 
e  Register  of  the  Great  Seal  is  available  for  preservation  only ;  the 
agisters  both  for  preservation  and  execution,  or  for  either  object  in 
se  of  writs  containing  clauses  of  consent  to  registration  for  such 
jes ;  the  execution  on  writs  registered  in  the  Sheriff  or  other  inferior 
\  being,  as  already  observed,  competent  only  within  the  Court's 
ction ;  and  when  there  is  no  clause  of  registration  (the  deeds  being 
ive),  the  registration  is  for  preservation  only.  Deeds  containing 
3  of  registration,  however,  being  probative  writs,  may,  in  the  option 
party  registering,  be  competently  registered  as  such, 
le  volumes  in  which  the  deeds  are  booked,  and  which  form  the 
srs,  must  be  marked  and  issued  by  the  Lord  Clerk  Register,  or  his 
js.  The  Books  of  Council  and  Session  are  kept  in  the  General 
er  House  in  Edinburgh,  and  are  transferred  to  the  Lord  Clerk- 
er  for  custody  as  they  are  completed.  Those  to  the  end  of  1857, 
imple,  were  transmitted  at  the  beginning  of  January  1869.  The 
s  in  the  Sheriff  and  Burgh  Courts  remain  permanently  in  their 
bive  localities,  and  are  not  transmissible  to  Edinburgh. 
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The  extracts  or  official  copies  of  deeds  registered  in  the  Sheriff  and 
Burgh  Courts  are  authenticated  by  the  subscription  of  the  Clerk  of 
Court,  or  his  depute  duly  authorised.  The  extracts  of  those  roistered 
in  the  Great  Seal  Register  are  authenticated  by  the  deputes  of  the  Lori 
Clerk-Register ;  and  the  extracts  of  those  in  the  Books  of  Council  and 
Session  are  authenticated  by  parties  authorised  by  commission  from  ib 
Lord  Clerk-Register,  who  is  the  head  or  chief  clerk  of  the  Court  rf 
Session,  or  Clerk-Register  of  CouncU  and  Session, — and,  as  such,  has  been 
Clerk  or  Keeper  of  their  Lordships'  Books  since  the  origin  of  the  CoBii 
Formerly,  all  deeds  so  registered  were  authenticated  by  the  signatoieof 
one  of  the  Principal  Clerks  of  Session,  in  virtue  of  a  commission  fnna 
the  Lord  Clerk-Register.  That  practice  continued  down  to  28th  Ibj 
1  &  2  Gbo.  IV.  1821,  when,  by  the  Act  1  &  2  Geo.  IV.  cap.  38,  sect  26,  it  was  declani 
^"  that  the  extracts,  or  office-copies  of  all  deeds,  probative  writs,  and 

instruments  of  protest,  registered  in  the  Books  of  Session,  should  ba 
authenticated  by  the  subscription  of  the  principal  keeper  of  the  r^iiatar 
of  such  deeds  and  instruments,  or  one  of  his  assistants  appointed  undar 
the  Act  55  G«o.  III.  cap.  70,  sect.  4,  and  that  in  the  same  manner  and  ! 
to  the  same  effect  as  such  extracts  had  theretofore  been  authenticatad  ' 
by  the  signature  of  a  Principal  Clerk  of  Session.     The  Keeper  of  \ 
the  Register  of  Deeds  accordingly  authenticates  the  extracts,  wfaiht ; 
the  records  are  in  his  own  office  untransmitted ;  but  he  holds  a  oon-  J 
mission  from  the  Lord  Clerk-Register  for  that  purpose.     The  Ee^  j 
of  the  Records  (after  the  record  books  are  transmitted  to  him)  giiai  < 
out  and  authenticates  the  extracts,  in  virtue  of  a  like  commi88i(A 
In  principle,  therefore,  it  is  the  Clerk  of  Court  who  authenticatoi 
in  the  Court  of  Session,  as  well  as  in  the  Sheriffs'  and  other  Courts. 

As  a  general  rule,  principal  deeds,  registered  as  probative  writs,  an 
given  back  to  the  party  along  with  the  extract  or  official  copies  thereoCr ' 
The  principal  deeds  recorded  in  the  Great  Seal  Register  are  never  keft 
by  the  Lord  Clerk-Register  or  his  deputes.  They  always  pass  into  th 
hands  of  the  party  to  whom  they  belong.  In  the  other  registers  wto 
deeds  are  recorded  in  virtue  of  consents  to  decree  the  principal  doet* 
ments  are  retained  in  the  register.  They  are,  as  you  will  recollect^  ft» 
warrants  of  the  decrees  of  registration ;  and,  as  such,  they  remain  in  tb 
hands  of  the  Court,  just  as  principal  warrants  and  interlocutors  of  Cooit 
1685, 0. 38.  do.  But  by  the  Act  1685,  cap.  38,  a  writ,  given  in  to  the  Blister rf 
the  Books  of  Council  and  Session,  may  be  taken  out  of  that  roister  oi 
application  by  the  party,  or  one  employed  by  him,  if  made  within  fflX 
months  after  ingiving  of  the  deed,  and  before  it  has  been  actually  booked." 
Of  the  operation  of  the  privilege  conferred  by  this  Act,  we  have  an  ex- 
ample in  the  case  of  M'Leod.^    An  error  had  occurred  in  completing  th 

1  M'Leod  V,  Canninghain,  20th  July  1841,  3  D.  1288,  affirmed  13th  Aug.  iM 
5  Bell's  App.  210. 

^  Bat  see  note  on  page  226.  b  See  note  on  page  tf& 
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ting-dause  of  a  testamentaiy  deed,  which  might  have  proved  fatal  to 
e  deed.  The  party  having  died,  the  deed  was  given  in  to  be  registered 
r  pieservation  in  the  Books  of  Session.  It  had  been  entered  in  the 
Bnnte-Book  of  the  Segister,  and  an  extract  or  o£BciaI  copy  had  been 
btained,  bearing  to  be  from  the  register  books ;  but,  in  point  of  fact, 
ke  deed  had  not  been  booked.  Within  six  months  after  ingiving,  the 
ieed  was  taken  ont,  on  application  made  on  behalf  of  the  grantee ;  on 
Aich  occasion  the  extract  or  official  copy  was  deposited  in  the  Begister 
House,  with  a  borrowing-receipt  for  the  principal  deed.  The  correction 
f  ihe  error  in  the  testing-clause  was  then  made ;  and  the  deed,  as 
IRiected,  was  returned  to  the  record,  all  within  six  months  after  the 
ingiving,  and  effect  was  allowed  to  the  correction  so  made. 
same  privilege  has  not  been  extended  to  the  case  of  deeds  given 
to  be  recorded  in  the  books  of  the  Sheriff  Courts.^  The  Act 
1685  relates  only  to  deeds  given  in  for  registration  in  the  Books 
Council  and  Session.  In  M'Leod's  case,  it  was  stated  by  Lord 
r.  Ordinary,  that  much  more  than  mere  ingiving  to  be  recorded 
taken  place  in  Brown's  case,  before  any  proposal  had  been  made 
supply  its  defects;  but  he  does  not  specify  any  particulars,  nor 
the  report  of  the  case  furnish  them.  He  added,  however,  that 
holding  it  to  have  been  there  found  incompetent  to  correct, — 
on  the  ground  that  the  deed  had  been  put  on  the  Sheriff's 
ter, — he  was  satisfied  that  this  objection  would  not  apply  to 
Ts  case,  in  respect  of  the  special  provision  in  the  Act  1685,  cap. 
ibove  quoted.* 

I  In  the  course  of  M'Leod's  case,  a  remit  was  made  to  the  late  Mr. 
miuis  Thomson,  then  Depute  Clerk-Begister,  which  produced  a  valuable 
from  him  on  the  practice  as  to  registration  of  deeds,  and  with- 
ig  them  from  the  record  under  the  provisions  of  the  above  Act^ 
Thomson  considers  the  Act  as  expressly  authorising  the  withdrawal 
[nits  fit)m  the  record  altogether,  rather  than  the  mere  borrowing  of 
to  be  returned,  but  which  last  practice  was  by  no  means  of  unfre- 
t  occurrence.  He  states  also  that  no  deeds  are  actually  booked 
six  months  after  ingiving ;  and  that,  when  a  deed  is  given  in,  and 
oat,  and  returned  with  alterations,  it  is  dealt  with  as  recorded  of 
date  of  being  returned,  not  of  its  first  presentment ;  and  this  should 
jkra  been  the  case  with  the  deed  before  the  Court  (in  M'Leod's  case), 
loi^  it  was  not 

1  Brown,  11th  March  1809,  F.  C. 

'  The  report  is  contained  in  a  note  printed  in  3  D.  1298. 

'  *  Hie  privilege  conferred  by  the  Act  of  16S5  npon  the  party  registering  has  been 
hm  away  by  31  &  32  Vict.  cap.  34,  sect.  1,  which,  on  the  preamble  that  the  previous 
ictiee  had  caused  inconvenience  and  interfered  with  the  due  and  regular  booking  of 
iili^  with  ft  view  to  greater  regularity  and  security,  prohibits  the  Keepers  of  the 
iirter  from  giving  up  any  writ,  either  before  or  after  booking,  except  under  the 
ioniy  of  the  Court  of  Session.  The  authority  of  the  Court  was  granted,  with  % 
^  to  supply  an  omission  in  a  testing-clause,  in  the  case  of  Caldwell,  17th  November 
1, 10  lUcph.  99. 
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The  Court  will  also,  in  a  case  of  necessity  proved  to  their  satisfactioi 
and  notwithstanding  that  tiie  deeds  have  been  registered  for  more  thai 
six  months,  and  actually  booked, — authorise  the  principal  deed  to  h 
taken  from  the  record,  and  produced  elsewhere  by  an  officer  of  Couit^  i 
the  deed  is  required  at  some  place  not  very  distant.  Deeds  have  been  at 
taken  for  production  in  the  Court  of  Session  in  Edinburgh ;  ^  at  Arbroath^ 
and  at  Newcastle ;'  and  authority  will  be  granted  to  take  up  the  deed| 
and  send  it  out  of  this  country,  in  cases  where  an  office  copy  will  aol 
serve,  on  security  for  return  within  a  specified  time.  Sir  R  Spotiswoodi^ 
has  noted  that,  on  31st  January  1627,  a  party  was  allowed  to  retire  I 
bond  out  of  the  register,  in  order  to  pursue  the  debtor  thereupon  U 
Dantzic,  because  the  extract  would  not  make  faith  there.  And  in 
case  of  Duncan,^  the  Court  ordained  the  keeper  of  the  records  to  delii 
a  principal  disposition  and  settlement  to  one  of  the  testator^s  execui 
to  be  sent  to  the  East  Indies,  in  order  to  the  administration  of  pro] 
there,  on  caution  for  return  within  six  months ;  an  extract  of  the 
cipal  deed,  duly  authenticated,  being  lodged  in  its  stead.  In  that 
the  Lord  President  Boyle  expressed  his  views  on  the  general  subject 
allowing  deeds  to  be  taken  out  of  the  record,  thus : — *  All  possible  p»| 

*  cautionary  measures  should  be  taken  for  the  preservation  of  reooidd 

*  deeds ;  and,  wherever  an  extract  will  serve  the  purpose,  the  princ^ 

*  should  be  retained  in  the  register.     But,  if  it  be  made  out  that  noAyj 

*  but  the  production  of  the  principal  will  do,  are  records,  which  are  iv 

*  tended  for  the  advantage  of  all  concerned  in  the  deeds,  to  be  made  tl| 
'  means  of  depriving  them  of  the  whole  benefit  the  deed  is  intended  tj 
'  confer  ? '  If,  however,  an  extract  or  office  copy  will  serve  the  puipoMi 
the  principal  will  not  be  given  up.®  But  where  an  excambion  tool 
place  of  entailed  lands,  lying  in  two  counties,  and  it  was  necessaiy,  ii 
accordance  with  the  Act  authorising  the  excambion,  to  record  the  contrafl 
of  excambion  in  both  coimties,  the  Court  ordered  the  deed  to  be  recordd 
in  the  county  where  the  smaller  portion  lay,  and  to  be  transmitted  Iq 
the  keeper  of  the  records  there  to  the  keeper  of  the  records  of  the  conntj 
where  the  larger  portion  was  situated,  to  be  recorded  and  retained  b] 
him ;  the  warrant  of  transmission  to  be  kept  by  the  keeper  of  the  fin* 
mentioned  record.^ 

Formerly,  principal  writs  could  be  got  up  from  the  records  only  i 
virtue  of  warrants  from  the  Inner  House  of  the  Court  of  Session.  Bu 
by  Act  of  Sederunt,  24th  December  1838,  sect.  15,  when  any  deed 
deposited  with  the  Lord  Clerk-Eegister,  are  required  in  processes  befoi 
any  of  the  permanent  Lords  Ordinary,  his  Lordship  may  grant  warrant  ft 
the  transmission  thereof,  when  the  production  appears  to  him  necessai 

1  Gay  wood,  17th  Jan.  1828,  6  Sh.  363.  *  Duncan  v.  Lord  Clerk -Register,  H 

July  1842,  4  D.  1517. 
»  Mansfield  v.  Stewart,  30th  June  1840,  e  Birtwhistle   i\    Lord    Clerk-Regi«t< 

2  D.  1235.  2d  March  1825.  3  Sh.  602. 

3  Annandale,  29th  Feb.  1828,  6  Sh.  657.  ^  Qg^ald,  Petitioner,   II th  Feb.  184 

*  Spotiswoode's  Practicks,  272.  10  D.  678. 
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■or  the  ends  of  justice;  and  by  Act  of  Sederunt,  8th  June  1850,  sect.  2, 
rimilar  powers  are  conferred  on  the  Lord  Ordinary  on  the  Bills  in  pro- 
Ksses  of  sequestration. 

We  have  now  considered  the  two  principal  branches  of  the  clause  of 
i^;istration  as  quoted  &om  Dallas,  viz.,  the  consent  to  registration,  and 
the  object  thereof,  i.e,  decree  of  Court  The  third  is  the  use  to  be 
made  of  the  decree,  viz.,  execution  against  the  debtor^s  person  and 
tttate. 

Formerly,  the  decree,  when  recorded,  was  the  warrant  for  separate  Execution. 
letters  of  diligence  under  which  execution  proceeded  against  the  party's 
person  and  whole  estate,  heritable  and  moveable ;  but  in  virtue  of  the 
Personal  Diligence  Act,^  and  relative  Act  of  Sederunt,^  there  is  now, 
▼hen  desired,  annexed  to  the  decree  itself,  a  warrant  by  the  Court 
Bathonsing  execution  against  the  party's  person  and  personal  estate, 
leadering  the  separate  letters  no  longer  necessary  for  these  purposes. 
Vhen  diligence  against  the  real  or  heritable  estate  is  contemplated, 
Mparate  letters  of  diligence  are  still  necessary. 

The  clause  of  registration  in  its  fuU  foim  further  contains  the 
tppointment  of  as  procurators  for  accomplishing  the 

legistration,  and  closes  with  the  words  *  etc'  These  stand  in  lieu  of  the 
words  of  the  old  clause,  giving  power  and  commission  to  the  procurators 
to  do  all  that  was  needful  for  the  registration,  and  ratifying  and  con- 
finning  their  actings  in  the  premises.  In  terms  of  the  Conveyancing 
Acts  of  1847,  and  of  sundry  other  Acts  of  later  date,  the  express 
tppointment  of  procurators  is  no  longer  required,  a  short  clause  of  regis- 
ttttion  being  substituted  for  the  old  and  full  clause,  and  with  all  the  legal 
import  of  such  clause. 

The  words  with  which  the  clause  commences,  'and  for  more  security,' 
kave  reference  to  the  time  when  preferences  upon  a  debtor's  estate  were 
legnlated,  not  by  the  priority  of  execution,  but  of  decree.  The  decree, 
therefore,  was  truly  a  perfecting  of  the  security.  This  we  find  in  the 
CMe  of  the  Earl  of  Crawfard,^  the  report  stating  that  *  sundrie  decreets 
*beaiid  obtenit  against  ony  man,  gif  the  obtainaris  thairof  cause  arrest 
'  his  maillis,  fermis,  and  duties,  in  his  tenants'  hands,  the  tenants  aucht 

*  and  sould  pay  first  to  him  quha  obtenit  the  first  decreet ;  and  he  beand 

*  folly  and  completely  payit,  they  sould  make  payment  to  him  quha 
'obtenit  the  second  decreet,'  and  so  on. 

*  U  2  Vict  c.  114,  Mk  1,  9.  3  Earl  of  Crawfurd's  Tenants  v.  Rolloch, 

'Ad  of  Sedernnt,  24th  Dec.  1838,  ss.       5th  June   1538,  reported  by  Balfour,  p. 
^.2.  391;  andKoBS,  i.  102. 
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CHAPTER  IV. 

Trstino-  The  peculiar  province  of  the  testing-clause  in  a  deed  is  to  state  tbosB 

CLAUSE.  particulars  which,  in  addition  to  the  subscription  of  the  party  and 

witnesses,  are  necessary  to  make  the  deed  in  law  a  probatiye  writing 
viz.,  the  number  of  the  pages  of  which  the  deed,  if  written  on  more  sheeto 
than  one,  consists,  the  marginal  additions,  erasures,  or  alterations  made 
before  subscription,  if  any,  and  the  precise  place  or  places  where  theae 
occur,  the  name  and  designation  of  the  writer,  and  the  names  and 
designations  of  the  witnesses.^  By  universal  practice,  the  number  of  the 
pages,  even  when  the  deed  is  written  wholly  on  a  single  sheets  and  fha 
place  and  date  of  subscription,  are  likewise  mentioned  in  this  danaa 
And,  when  the  deed  is  written  on  stamped  paper,  it  is  usual  to  say  ao; 
but  in  deeds  wholly  written,  it  is  not  essential,  in  point  of  solenmity,  ta 
specify  these  last-named  particulars,  viz.,  the  number  of  the  pages  when 
there  is  only  one  sheet,  the  place,  the  date,  and  the  fact  of  the  pqiar 
being  stamped.  When  the  deed  is  partly  written,  pcutly  printed  or 
engraved,  the  Titles  Acts  of  1858  and  1860  introduce  certain  additional 
solemnities,  which  will  be  noticed  by  and  by.b  The  following  is  an 
example  of  an  ordinary  testing-clause  in  a  deed  wholly  written:  'Li 
'  witness  whereof  I  have  subscribed  these  presents,  consisting  of  thia  and 

*  the  (nine)  preceding  pages,  with  a  marginal  addition  on  page  first,  aO 
'  written  on  stamped  paper  by  A.  B.,  residing  in  Edinburgh,  clerk  to  CL 
'  D.,  Writer  to  the  Signet  (the  word  "  ten,"  on  the  second  line  from  the 
'  top  of  page  third,  being  delete  before  subscription)  at  Edinbuigh,  the  let 
'  day  of  November  1859,  before  these  witnesses,  E.  F.,  accountant,  and  G, 

•  H.,  architect,  both  residing  in  Edinburgh.'*^  The  clause  here  given 
points  out  the  usual  manner  of  authenticating  marginal  additions  and 
deletions ;  and  where  erasures  or  other  alterations  occur,  they  will  be 
similarly  dealt  with.  As  to  erasures,  I  may  remind  you  of  the  case  of .: 
Beid«^  where  an  attempt  was  made  unsuccessfully  to  do  away  with  tlie  ^ 
effect  of  erasures  occurring  in  the  Christian  name  of  the  dispooee 
throughout  the  disposition  and  settlement  of  an  estate,  by  introducing  a 
few  explanatory  words  in  the  testing-clause.  The  proper  mode  of  pro- 
ceeding in  any  similar  case  is  to  write  the  deed  over  again  as  altered, 
supposing  always  that  time  permits.  If  that  course  is  not  attainable,  a 
declaration  ought  to  be  introduced  in  the  deed  before  subscription,  point- 

1  Beid  V.  Redder,  March   1835,  13  Sh.  619;   affirmed  30th  July  1840,  1 
son's  App.  183,  see  supra,  p.  70. 


i 


^  As  explained  on  page  33  (note  \  there  are  now  no  necessary  solemnities  besidei 
the  subscription  of  the  party  and  witnesses  duly  designed — 37  &  38  Vict,  capi  94» 
s.  38. 

b  See  page  235,  note  ^. 

^  The  form  of  testing-clause  here  given  is  understood  to  be  still  in  general  vm, 
although,  as  above  explained,  it  contains  several  particulars  which  are  not  now  raqoin^ 
by  statute. 
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[  out  all  the  erasures^  and  declaring  them  to  have  been  made  before 
ription.     But  even  after  so  authenticating  the  deed,  a  fresh  deed 
if  possible  be  made  out ;  and  when  it  is  executed  and  beyond  the 
cf  reduction,  as  on  deathbed,^  the  first  deed  should  be  destroyed, 
's  settlement,  and  the  title  to  an  estate,  should  never  be  allowed 
on  a  deed  so  bungled  as  the  deed  in  that  case,  even  if  the  altera- 
in  it  are  perfectly  authenticated. 
correct  practice,  the  testing-clause  is  completed,  down  to  the  Datb  of  com- 
of  the  place  of  subscription,  as  soon  as  the  deed  is  engrossed,  ^^"^*- 
ipared  with  the  draft  before  it  is  subscribed  ;  the  comparison 
the  writer  to  add  marginal  additions,  or  to  make  corrections  if 
And  the  remainder  of  the  clause,  containing  the  place  and 
<f  subscription,  and  the  witnesses'  names  and  designations,  or  the 
dause,  as  the  case  may  be,  ought  to  be  inserted  immediately  upon 
reiy  of  the  deed,  if  xTUtr  vivos,  or  upon  its  execution,  if  mortis 
Usually  this  is  so  done.    The  delivery  of  an  ordinary  deed,  inter 
(duly  executed,  to  the  grantee,  is  a  warrant  to  him  to  get  the  testing- 
eompleted.    Where  the  deed  is  mortis  causd,  the  immediate  com- 
of  the  testing-clause  may  be  critically  important.    In  the  case  of 
t,^  some  of  the  Judges  laid  great  stress  on  the  fact,  that  the  testing- 
in  two  mortis  causd  deeds  under  challenge  had  been  completed 
ly  after  subscription.    But  though  the  deed  is  not  complete  or 
until  the  testing-clause  is  written  up,  because  until  then  the 
solemnities  of  authentication  are  not  fully  satisfied,^ — yet, 
a  bond  and  disposition  in  security  was  found  in  all  respects  regular 
iplete,  and  moreover  was  in  the  hands  of  an  onerous  assignee,  it 
irrelevant  to  aver,  in  objection  to  the  instrument  of  sasine  follow- 
it|  that  the  bond  had  not  been  completed  before  the  sasine  was 
"    Lord  Moncreiff,  Ordinary,  in  a  valuable  note  to  his  interlocutor 
case,  says, '  When  the  clause  has  been  filled  up,  whether  at  the 
or  afterwards,  it  concludes  the  matter,  and  must  be  taken  as  the 
lOHDpletion  of  the  instrument  at  its  data'    And  in  the  recent  case 
/  it  was  held  no  objection  to  an  alleged  tender  of  a  transfer  of 
litock  that  the  testing-dause  of  the  deed  of  transfer  was  not  filled 
•ttie  time  of  the  tender ;  the  deed  being  then  duly  executed  by  the 

has  been  great  laxity  of  practice  among  professional  men  in 

V.  BachAD,  26th  Jane  1S23,  2  '  Rait  v.  Primrose,  15th  Jnne  1S59,  21 

D.  965. 
Banking  Ck>mpany  v.  Walker*8 
S2d  Jan.  1836,  14  Sh.  332. 


^nt  law  of  deathbed  was  aboliflhed  by  34  &  35  Vict.  c.  SI. 

>A»  the  rabflcriptionB  of  the  party  and  of  witnesses  duly  designed  are  now  the 
solemnities  to  be  observed  in  the  execution  of  deeds,  and  the  designations 
need  not  be  written  by  themselves  (37  &  38  Vict.  cap.  94,  sect.  38),  it 
that  a  deed  executed  in  bare  compliance  with  these  requirements  would 
re  without  the  completion  of  the  testing-clause. 
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regard  to  the  completion  of  this  clause,  and  much  latitude  1 
allowed  by  the  Court  in  reference  to  the  time  at  which  it  can  be 
In  one  case/  it  was  found  competent  to  complete  the  testu 
of  a  deed,  which  the  parties  were  under  obligation  to  grant,  at 
tance  of  thirty-two  years  from  the  date  of  the  deed,  and  after  c 
the  parties  to  the  deed  were  dead.^  In  another  case,^  it  happened 
the  testing- clause  of  a  bond  written  by  James  Fraser,  the  sec 
the  bank,  one  of  the  witnesses  had  been  originally  named  and 

*  Robert  Gibson,  his  servant,'  in  place  of  '  Eobert  Dickson,  his 
The  mistake  being  discovered  after  a  considerable  interval  of  1 
when  certain  of  the  parties  to  the  bond  had  become  bankrupt 
lowing  addition  was  made  to  the  testing-clause  :  '  I  say  Robert 

*  his  servant;  the  word  "Gibson"  being  a  chirographical  err 
'  writer  in  filling  up  the  last  line  of  the  testing-clause,  all  writtc 
'  said  James  Eraser/  The  Court  unanimously  sustained  the  be 
corrected.  In  a  later  case,  where  an  onerous  deed  had  been  exc 
the  subscription  of  the  parties  and  of  witnesses,  but  without  i 
clause,  the  grantee  was  found  entitled  to  insert  that  clause,  ex 
(su£Bcient  space  for  the  purpose  having  been  left  above  the 
subscription) ;  and  in  the  circumstances  of  that  case  it  was  he 
vant  to  aver  that  at  the  time  of  execution  neither  of  the  parties 
that  the  deed  should  have  a  testing-clause.^  It  is  not  to  be  un 
however,  that  as  a  general  rule  an  averment  to  the  above  efTe 
be  made.  In  the  case  of  M'Neillie,*  Lord  Ivory  spoke  of  Shj 
most  extraordinary  case ;  and  Lord  Deas  expressed  his  unde 
that  it  was  not  intended  there  to  decide  an  abstract  point.  Th 
add  a  testing-clause  to  a  document  must  therefore  in  each  cxis 
as  depending  on  its  own  circumstances.  And  the  power  of  ac 
or  alteration  on  the  testing-clause  is  at  an  end  after  the  deed 
made  the  subject  of  an  interlocutor ;  and  equally  so  when,  bein 
in  a  register  for  preservation  or  execution,  it  is  permanently  in 
tody  of  the  keeper  of  the  register.  It  is  then  in  the  hands  of  1 
or  keeper  of  the  record.^ 

Dkkds  partly  ^y  ^^®  Titles  to  Land  Acts  of  1858  and  1860,^  it  is  made 

FRDTTED.  as  a  solcmuity  in  the  case  of  deeds  partly  printed  or  engravet 

the  testing-clause,  *  the  date,  if  any,  and  the  names  and  desigi 

*  the  witnesses,  and  the  number  of  the  pages  of  the  deed  or  in 

1  Blair  r.  Earl  of  GaUoway,   15th  Nov.  *  M'Neillie  t\   Cowie,    Sth 
1827,  6  Sh.  61.                                                     20  D.  1229 ;  and  30  Jurist,  72 

2  Bank  of  Scotland  r.  Telfer's  Creditors, 

17th  Feb.  1790,  M.  16.909.  5  21  &  22  Vict.  c.  76,  and  25 

3  Shaw  V.  Shaw,  6th  March   1851,   13       c.  143. 
D.  877. 


*  See  also  Veasey  v.  Malcolm's  Trustees,  2d  June  1876,  2  K.  748. 

h  See  supra,  page  229,  note  *.  In  the  case  of  Hill  v.  Arthur,  6th  D 
Macph.  223,  an  omission  in  the  testing-clause  of  a  will  having  been  su 
production  of  the  deed  in  process,  the  Court  found  the  deed  null,  holdi 
judicial  production  terminated  the  power  of  the  holder  to  complete  the  testi 
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fthe  uumber  be  specified,  and  the  name  and  designation  of  the  writer 
ftte  wriitten  portions  of  the  body  of  the  deed,  writ,  or  instrument,  and 
written  portions  of  the  testing-clause,  shall  be  expressed  at  length 
ig/  It  will  be  observed  that  these  enactments  introduce  seve- 
litiefi  of  authentication,  in  the  case  of  deeds  depending  on  the 
Acts  for  their  validity,  in  addition  to  the  solemnities  enacted  as  to 
whoUy  written.* 
testing-clause  ought  all  to  be  written  plainly,  without  crowding, 
»ve  the  signatures  of  the  parties  and  witnesses.  Therefore,  when 
are  signing,  care  should  be  taken  to  have  sufficient  space  left 
above  their  signatures  for  the  insertion  of  all  that  has  to  go  into 
ig-clause.  A  deed  in  all  respects  well  adjusted  in  those  parti- 
is  entitled  to  be  looked  upon  with  more  favour  than  one  which 
irregularity  or  even  clumsiness  in  its  completion.  A  deed  in 
condition  at  once  suggests  a  style  of  examination  or  inquiry 
there  may  be  no  real  occasion,  and  which  is  never  thought  of 
the  writers  duties  have  been  well  executed.  These  remarks  will 
by  reference  to  a  case,^  where,  the  granter  of  a  deed  having 
too  dose  to  the  commencement  of  the  testing-clause,  it  had  been 
necessary  to  erase  some  words,  replace  them  in  closer  writing, 
in  the  date  above  the  subscription,  and  write  the  names  and 
Lons  of  the  witnesses  lower  down,  in  such  manner  that,  had 
lines  containing  them  been  extended,  the  first  would  have 
through  the  subscription  of  the  party,  and  the  second  would 
been  below  it.  There  was,  however,  no  allegation  of  fraud,  and 
was  sustained.  Mr.  Duff  says, '  the  laxity  of  practice  indicated 
ihe  occurrence  of  such  cases  is  carefully  to  be  avoided.  Their 
depends  on  circumstances,  and  the  conveyancer  ought  by  no 
to  calculate  on  similar  views  being  entertained,  even  in  similar 

ices.** 
a  general  rule,  all  matter  foreign  to  the  proper  purpose  of  the  Foreign 
ought  carefully  to  be  excluded.     It  is  clear  that  a  testing- clause  ^'^^^^^^ 
such  foreign  matter,  and  completed  ex  intervallo,  would  be  eluded. 
to  no  faith  as  compared  with  one  completed  without  delay. 
an  important  omission  occurs  in  a  deed,  the  right  course  is  to 
ribe  the  deed,  in  whole  or  in  part,  with  the  necessary  alteration 
led  in  it.     Sometimes,  however,  it  is  unavoidable  to  introduce  in 
Ig-clause  an  addition  to  the  deed  not  appropriate  to  that  clause ; 
I  if  the  addition  be  made  in  competent  form,  and  duly  authenticated, 

is  not  denied  to  it  as  part  of  the  deed. 
Two  cases  may  be  cited  which  support  this  doctrine,  and  certainly 
tlot  encourage  the  practice.     (1.)  A  trust-disposition  and  settlement 

and  Doig  v.  Duiy,  11th  March  '  DufiTs  Feudal  Conveyancing,  p.  19. 

16,936. 

'  Ibe  Htlea  Acts  were  repealed  by  31  &  32  Vict.  cap.  101 ;  see  aupra,  page  62,  note  \ 
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by  John  Hutchison  granted,  inter  alia,  provisions  in  favour  of  Ml 
Coldstream,  his  wife,  which  were  declared  to  be  in  lieu  of  her 
{provisions  of  terce  and/t^  relidm.    In  the  body  of  the  deed  Hi 
alone  was  stated  as  the  party  granting.    His  wife  was  not 
referred  to,  either  as  a  granter  or  consenter,  down  to  the  testing- 
That  clause,  commencing  in  the  usual  style,  '  In  witness  whereof 
<  presents,  written  on  this  and  the  nine  preceding  pages  of  stamped 

*  by,'  etc.,  then  ran  as  follows :  'are  subscribed  by  me,  and  by  the 
'  Margaret  Coldstream,  my  spouse,  in  token  of  her  consent  to, 

*  proval  of,  this  deed,  and  all  the  clauses  therein  contained,  at 
etc.    The  remainder  was  in  reguleu*  form.     The  deed  was  duly 
by  both  parties ;  the  whole,  including  the  testing-clause,  was  in 
the  same  handwriting.    The  testing-clause  bore,  not  that '  the  f( 

*  deed,'  that  is,  what  had  been  already  written,  but  that  *  these 
that  is,  the  whole  document,  *  written  by,'  etc.,  were  duly  signedLi 
the  clause  likewise  bore  that  the  witnesses  attested  the  subsoil 
of  both  parties.    In  these  circumstances,  it  was  argued  that  the 
expressive  of  the  object  of  the  wife's  subscription  were  part  of  the 
and  not  of  the  testing-clause,  and  that  the  writer  of  these 
was  not  named  and  designed  either  in  the  deed  or  testing-claiit 
and  the   Lord  Ordinary  (Ivory)  found  that  'in  so  far  as  the  d^ 

*  bore  to  be  subscribed  by  the  wife,  "  in  token  of  her  consent^*  || 
'  (as  above),  it  was  not,  as  the  deed  of  the  said  Margaret  Coldstid 

*  probative  in  terms  of  law ;  and  that  the  same  falls  to  be  given  m 

*  to,  exclusively,  as  the  deed  of  the  said  John  Hutchison.'  The  Off 
however,  altered,  and  found  that  the  deed  was  validly  and  reguki 
executed  by  Margaret  Coldstream,  and  was  probative  in  terms  of  Isv 
her  deed.^  A  judgment  to  the  same  effect  was  very  recently  pronounoi 

(2.)  The  other  case  on  this  point  is  that  of  Kelso,^  where  a  dcedl 
consent,  produced  with  an  application  under  the  Entail  Amendment  jj 
stated  the  essential  fact,  that  the  heir  of  entail  next  in  succession  to 
petitioning  heir  was  twenty-five  years  of  age,  in  a  declaration  introdt 
in  the  testing-clause, — not,  as  is  usual,  and  as  intended  in  the  Ac 
Sederunt  of  18th  November  1848,  immediately  after  the  designatiosj 
the  consenting  heir.     The  Court  sustained  the  deed. 

It  is  useful  to  have  these  cases  in  view,  because  accidental  omissi^ 
in  deeds  are  not  always  to  be  avoided ;  and,  when  a  mode  of  correcd 
has  been  sustained  in  Court,  it  is  generally  safe  to  follow  it  under  sim3 
circumstances,  if  there  is  not  time  to  write  the  deed  of  new.  The  <* 
of  Johnstone  will  suggest  that  the  important  fact  of  a  wife  being  a  pail 
to  her  husband's  settlement,  and  the  statement  of  the  purpose  of  hersd 
scription  of  the  deed,  should  not  be  left  to  make  its  appearance  onlyl 
the  testing-clause.     She  ought  to  be  named  as  a  party,  and  her  conad 

^  Johnstone  r.   Coldstream,   30th  Juno  ^  Kelso,    Petitioner,   8th   March  Ifl 

1843,  5  D.  1297.  12  D.  918.  1 

2  Dunlop  V.  Greenleea*  Trustees,  2d  June 
1865,  3  Macph.  (H.  L.)  46. 
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-al  of  the  terms  of  the  settlement  as  affecting  her  ought  to  be 
the  most  formal  manner  in  the  body  of  the  deed.  This  is  the 
se,  and,  when  it  is  followed,  no  question  can  arise  as  to  these 
being  part  of  the  deed  or  not.  In  Kelso's  case,  the  omission 
L  the  testing-clause  was  obviously  accidental ;  probably  arising 
eed  having  been  drawn  without  book.  All  such  additions, 
ou  will  observe,  require  authentication  according  to  the  same 
ose  applicable  to  the  body  of  the  deed.  The  addition  must  be 
ifore  the  deed  is  subscribed,  and  the  testing-clause  must  be 
so  as  to  show  who  is  the  writer  of  the  addition  as  well  as  of 
nd  to  give  the  writer's  name  and  designation.*  Subscription  of 
ind  witnesses,  after  the  addition  is  made,  will  authenticate  the 
Lnd  the  general  principle  on  which  the  Court  appear  to  have 
in  considering  such  cases,  I  think,  is  that,  if  there  is  perfect 
what  is  required  is  that  the  essential  requisites,  statutory  or 
,  shall  be  complied  with,  before  the  deed  is  permanently  in  the 
the  keeper  of  the  pubUc  records^  or  before  it  has  formed  the 
an  interlocutor.b 


CHAPTER  V. 

L  now  explain  the  general  rules  as  to  the  legal  effect  of  Blanks  blaitks  m 

WBIT8. 

Lcient  practice,  bonds  were  frequently  executed  without  the  in- 
'  the  name  of  the  creditor.  In  that  condition  they  passed  from 
land  without  any  deed  of  transfer,  as  notes  payable  to  the  bearer 
This  practice  was  introduced  under  pretence  of  saving  the 
md  expense  of  conveyances;  but  it  was  productive  of  bad 
The  debtor  could  not  plead  against  a  new  holder  any  ground  of 
ition  he  might  have  had  against  the  original  creditor.^  In  that 
e  was  in  the  same  position  as  debtors  now  are  in  reference  to 
.  pronussory-notes  transferred  before  they  fall  due.  The  blank 
►reover,  opened  a  wide  door  to  fraud,  by  enabUng  the  holder  to 
the  debt,  by  the  mere  act  of  delivery  of  the  bond,  and  thereby 
K>int  the  diligence  of  his  creditors.  In  consequence  of  these 
ir  objections,  it  was  ordained  by  the  Act  1696,  cap.  25,  that  no 
sigoations,  dispositions,  or  other  deeds  be  subscribed  blank  in 

1  Henderson  v,  Birnie,  27th  Febniary  1668,  M.  1653. 


ote  on  page  33. 

I  recently  been  held  that  the  Act  1681,  cap.  5,  did  not  require  the  insertion  of 
of  the  witnesses  in  the  testing-clause,  but  only  such  a  designation  as  along 
subscription  was  sufficient  for  identification — M*Dougall  v,  M'Dougall,  15th 
,  2  R.  814*  In  this  case  the  surname  of  one  of  the  witnesses  was  written 
in  the  teeting-dause,  and  therefore  held  pro  nan  scripto  ;  but  the  deed  was 
IS  hia  designation  and  subscription,  taken  together,  were  sufficient  to  point 
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the  name  of  the  grantee ;  and  that  such  persons  be  either  insert  be 
or  at,  the  subscribing,  or  at  least  in  presence  of  the  witnesses  to  the 
scribing,  before  the  delivery ;  declaring  all  writs  subscribed  and  deliv 
blank  to  be  nulL  The  deeds  within  the  scope  of  this  Act  appear  I 
such  as  require,  for  their  formal  completion,  the  name  of  the  granti 
be  filled  in,  and,  when  not  holograph,  the  observance  of  the  reqi 
ments  of  the  Statutes  regarding  the  authentication  of  deeds  in  gena 

The  nullity  introduced  by  the  Act,  however,  strikes  only  at  i 
both  subscribed  and  delivered  blank ;  and  bonds,  which  were  blni 
the  creditor's  name  when  subscribed,  have  been  sustained  when  evid 
could  not  be  produced  that  they  were  blank  when  delivered.' 
where  a  bond  was  ex  facie  regular  and  complete,  and  it  was  not  avi 
that  it  was  blank  when  delivered,  or  had  been  obtained  by  force  or  li 
it  was  found  not  relevant  even  to  allege  that  the  sum  was  blank  td 
time  of  the  subscription.*  On  the  other  hand,  where  there  was  sufli 
evidence  to  presume  that  the  deed,  when  subscribed,  was  blank  ii 
name  of  the  grantee,  the  Court  threw  upon  the  user  of  the  deed 
burden  of  proving  that  the  blcmk  was  filled  up  at  subscribing  thf 
or  afterwards  in  presence  of  the  witnesses  signing  the  sama^ 
where  a  blank,  left  for  the  first  substitute  in  the  destination  of  \ 
in  a  testamentary  deed,  was  filled  up  in  accordance  with  prob 
written  instructions,  given  by  the  testator  after  subscription  ol 
principal  deed,  the  substitution  was  held  as  still  blank.^  The  p 
mode  of  proceeding  in  such  a  case  would  be  to  make  a  nominaii 
heirs-substitute  by  codicil,  which  could  be  as  easily  executed  ai 
instructions  in  this  case. 

Blanks  occurring  in  deeds  have  an  effect  more  or  less  important 
reference  to  the  subject  of  the  deed.  Their  relative  position  also  is  s 
times  a  material  element  in  determining  whether  they  annul  the 
or  not  A  trust-deed  of  Scotch  heritage  was  signed  in  India,  with  bl 
in  it  for  insertion  of  the  names  of  the  trustees,  and  of  almost  all 
important  purposes  of  the  trust.  These  were  filled  up  after  the 
was  sent  to  Scotland,  but,  as  it  happened,  within  one  month  ol 
death  of  the  granter,  and  without  the  possibility  of  showing  the  i 
as  filled  up,  to  the  granter  and  witnesses,  who  remained  in  India, 
deed  was  found  null  both  at  Common  Law  and  under  the  Act  1 
And,  where  the  amount  of  the  redemption-money  of  an  annuity 
filled  up  in  the  bond  of  annuity  after  the  same  was  executed,  an 
alleged,  after  it  was  delivered,  and  without  the  obligant's  consent; 
it  was  also  alleged  that  the  amount  filled  up  was  larger  than  had  ■ 
stipulated  and  agreed  on, — issues  were  adjusted  to  try  the  question ; 

^  Menzies,  p.  133.  *  Donaldson  v.  Donaldson,  10th  Fel 

'Sinclair  v.  Sinclair,   13th  June  1746,  12th  July  1749.  M.  90S1. 

M.  1 1 ,559 ;  Ruddiman  r.  Merchant  Maiden  *  Kennedy  v.  Arbuthnot,  13th  July 

Hospital,  30th  July  1746,  M.  11,562.  M.  1681. 

3  Baillie  r.  Scott,  25th  June  1S28,  6  Sh.  •  Pentland  v.  Hare,  22d   May  IS 

1016.  Sh.  640. 
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proving  that  the  hiank  had  been  filled  in  with  consent  of  the 
eing  laid  on  the  holder.^  This  case  is  very  important,  as 
mt  the  great  danger  incident  to  the  subscription  of  deeds 
nks  are  in  them,  and  the  difficulty  of  holding  what  is  subse- 
serted  in  the  blank  probative.  A  very  difficult  question  arose 
3  of  Stewart,^  regarding  the  legal  consequence  of  a  blank  in  a 
^  as  to  the  amount  of  the  provisions  intended  for  the  truster's 
bildren.  The  trustees,  in  virtue  of  powers  in  the  trust-deed, 
an  estate,  and  they  had  a  considerable  reversion  of  the  price 
Lands  after  paying  debts,  etc.  The  question  which  arose  was, 
he  peculiar  terms  of  the  trust-deed  bestowed  on  them  the 
apportioning  the  reversion  among  the  heir  and  the  younger 
respectively.  In  the  circumstances,  the  Court,  by  a  bare 
and  after  a  contrary  judgment,  held  the  trustees  to  have  a 
ary  power,  imder  the  trust-deed,  to  fix  the  amount  of  the 
J  payable  to  the  younger  children, — subject  always  to  this 
I  (as  was  held  to  be  prescribed  by  the  deed),  that  the  heir 
3eive  at  least  double  the  amount  given  to  each  of  the  younger 
They  accordingly  remitted  to  the  trustees  to  suggest  the 
►f  the  younger  children's  provisions  for  the  consideration  of 

lave  a  case  in  which  a  trust-settlement,  for  the  foundation  of 
al  for  boys,  being  left  with  blanks  both  as  to  the  sum  to  be 
ted  and  laid  out  by  the  trustees,  and  the  number  of  the  boys 
dtted,  the  House  of  Lords,  reversing  the  decision  of  the  Court 
1,  held  the  appointment  uncertain,  and  therefore  inept*  The 
re  had  been  of  opinion  that  the  deed  gave  sufficient  direc- 
withstanding  the  blanks ;  and,  in  the  recent  case  of  the 
succession.  Lord  Chancellor  Chelmsford,  in  delivering  judg- 
iicates  plainly  that  he  would  have  decided  Ewen's  appeal  in 
y  with  the  views  of  the  Court  of  Session.  After  stating  the 
nces  of  Ewen's  case,  he  says, — 'There  can  be  little  doubt 
bequest  of  this  character,  in  an  English  will,  would  have 
a  much  more  favourable  construction.  And  your  Lordships 
tbably  think  that  Ewen  and  the  Magistrates  of  Montrose  can 
urged  as  an  authority,  where  the  circumstances  of  the  case  to 
;  is  sought  to  be  applied  are  precisely  similar  to  the  circum- 
o{  that  case,' — that  is  to  say,  in  effect,  that  Ewen's  case  is  no 
y  authority  at  all,  as  '  precisely  similar  circumstances '  cannot 
ur. 

\iie  existence  of  blanks  in  a  deed,  or  their  legal  existence, —  blanks  do  hot 
r  that,  in  point  of  fact,  they  have  been  filled  up  irregularly,  ^^^^Ttk 

THE  WHOLB 

Bachan  v,  Scottish  Widows*      Montrose,  5th  Feb.  1828,  6  Sh.  479 ;  as  dkkd. 
Fe)>.  1857,  19  D.  551.  reversed,  17th  Nov.  1830,  4  WiL  &  Sh. 

r.  Stewart,  26th  Nov.  1813,      346. 

r  Grahame  v.  Magistrates  of  ^3  Macq.  App.  154. 
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— does  not  necessarily  invalidate  the  whole  deed.  Thus,  a  hologi 
bond  to  a  creditor  duly  named,  with  a  substitution  blank  at 
time  of  execution,  but  which  was  afterwards  filled  up  in  the  handwa 
of  a  third  party, — the  deed  being  all  the  time  in  the  creditor's  poi 
sion, — was  dealt  with  in  the  same  way  as  if  the  substitution  had  1 
still  blank,  notwithstanding  that  the  bond,  being  granted  in  16M^j 
not  fall  under  the  sanction  of  the  posterior  Act  of  1696 ;  that  is  tol 
the  bond  was  held  good  to  the  institute,  and  to  contain  no 
tion.^  And  a  deed  of  entail,  which  was  blank  at  the  time  of 
scription,  in  regard  to  the  name  of  one  of  the  postponed  sa 
was  sustained  as  a  valid  deed  in  favour  of  the  institute  and 
substitutes.* 

A  general  view  of  this  subject  is  given  in  Abemethie's  case  by 
Jeffrey,  Ordinary,  who  says, — '  There  may  be  blanks  (or  other 
'  occurring  in  such  parts  of  a  deed  as  to  make  the  whole  null;  a 

*  in  the  name  of  the  property  disponed  would  be  of  this  nature^ 

*  not  under  the  Act  1696 ;  a  blank  in  the  name  of  the  disponee^ 
'  there  was  no  substitution,  would  be  equally  fatal,  both  under 
'  and  at  Common  Law ;  and  probably  a  blank  in  the  name  of  the 

*  tute  would  be  in  the  same  situation.    But  it  is  extravagant  to 
'  that  all  blanks  which  vary  the  deed  from  what  it  would  have 
'  they  had  been  originally  filled  up,  must  have  this  effect'    Lord 
further  suggests,  that  the  case  might  have  been  different  had  the 
occurred  in  the  first  branch  of  the  destination, — that  naming  the  i 
That  view  is  borne  out  by  the  cases  of  Kedder  and  Shepherd 
formerly  cited.^ 

iNDORaATioNs.  Thc  Act  of  1696  is  expressly  declared  not  to  extend  to  the  i 
tions  of  bills  of  exchange,  and  notes  of  trading  companies.  Billfl 
in  the  drawee's  or  payee's  name  were  formerly  held  to  be  struck 
this  Act.  But  Professor  Bell  says,* — '  The  view  now  taken  is, 
'  Statute  does  not  apply  to  the  case  of  bills,  and  that  the  acceptaifli 
'  an  undertaking  to  pay  to  the  person  who  shall  have  right  to  thedj 
'  ment,  like  a  note  payable  to  the  bearer.'^  This  doctrine  is  rm 
course,  subject  to  the  modification  introduced  by  the  Mercantile  1 
Amendment  Act,®  which  makes  the  holder  of  a  bill  or  note,  indorsed  d 
maturity,  liable  to  the  exceptions  pleadable  against  the  same  in' 
hands  of  the  indorser. 

Iron  scrip.  The  document  known  as  '  iron  scrip '  is  not,  however,  on  the  a 

footing  as  a  bilL     It,  no  doubt,  contains  an  engagement   to  deliv 
certain  quantity  of  iron  '  to  the  party  lodging  this  document  with 
and  was  held  not  struck  at  by  the  Act  in  the  case  of  Dimmack.' 

^  Cairns  r.Garroch'a  Creditors,  21  st  Dec.  ^  Ogilvie  v.  Moss,  26th  June  180 

1742,  M.  1673.  App.  BiU  of  Exchange,  No.  17. 

*  Abcrnethie  v,  Forbes,  16th  Jan.  1835,  ^  19  &  20  Vict,  c  60   s   16 
13  Sh.  263. 

3  Sujtra,  pp.  70,  73.  '  Dimmack  r.  Dixon,  Ist  February 

«  1  Bell's  Comm.  391.  18  D.  428. 
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was  held  by  the  Court  of  Session  in  the  case  of  Dixon  -}  but  in  the 
of  Lords  the  Lord  Chancellor  stated  his  opinion  that  such  an 
ttion  was  invalid  in  the  hands  of  a  third  party.  His  Lordship, 
noticing  that  bills  had  special  privileges^  by  the  Law  Merchant,  and 
jtonniasory-notes,  by  Statute,  went  on  to  say,  as  to  other  writings : — '  The 
pkw  does  not,  either  in  Scotland  or  England,  enable  any  man,  by  a 
f  written  engagement,  to  give  a  floating  right  of  action  at  the  suit  of  any 
^cne  into  whose  hands  the  writing  may  come,  and  who  may  thus 
!|!aoquiie  a  right  of  action  better  than  the  right  of  him  under  whom  he 
P  derives  titla'  These  are  just  the  grounds  on  which  the  Scotch  Act  of 
||96  against  blank  writs  was  passed.^ 

Until  the  passing  of  the  Conveyancing  Acts  of  1845  and  1847, 
^imost  all  the  deeds  thereby  affected  had  certain  blanks  in  them,  which 
had  become  usual  in  practice  not  to  fill  up.  These  were,  ex  fade y 
led  in  dispositions  for  the  insertion  of  the  names  of  procurators  for 
>n,  and  bailies  for  giving  sasine  of  the  lands  disponed,  and  of 
ktors  for  r^istration  in  the  books  of  a  Court  of  Justica  But,  in 
such  deeds  according  to  the  new  forms,  and  in  deeds  in  general  in 
^Dtoe  of  the  Titles  Act  of  1860,  the  occasion  for  such  blanks  is  now 
lone  away;  and  there  ought  now  to  be  no  blanks  in  deeds  at  the  time 
tf  their  subscription.  An  attempt  was  lately  made  to  show  that  the 
|et  of  1860  did  not  authorise  the  short  form  of  registration  clause  in  a 
Imo  of  minerals ;  but  it  was  not  successful^ 

Erakine '  speaks  of  bonds  being  sustained,  though  it  appears,  from 
Kidar  inspection,  that  the  creditor's  name  was  not  inserted  by  the 
writer  of  the  deed ;  but  bonds  have  no  privilege  in  that  particular.  On 
k  contrary,  the  creditor  s  name  is  one  of  the  essentials  of  eveiy  bond ; 
Bd,  if  the  name  of  the  writer  of  that  essential  part  of  the  bond  is  not 
ttentionedy  I  see  no  reason  to  doubt  that  the  bond  would  be  held 
flqiTobative.h 

^  Dixon  V.  Bovill,  2l8t  February  1854,  '  Dimpsey    v,    Dalrymple,    17th    July 

16  D.   619;  29Ui  July   1856,  3  Maoq.      1863,  1  Macph.  1126. 
ipj^  1.  ^  Erakine,  iii  2.  6. 

*  See  Connal  &  Co.  v.  Loder,  17th  July  1868,  6  Maq>h.  1095. 
b  Aa  explained  on  page  33,  note  \  the  mention  of  the  writer  of  a  deed  is  not  now  a 
fcatotory  solemnity. 
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TITLE  L— THE  PEESONAL  BOND. 

CHAPTEE   L 

We  are  now  about  to  enter  upon  a  leading  branch  of  the  siibj< 
the  constitution,  transmission,  and  extinction  of  moveable  or 
rights ;  one  of  the  principal  divisions  of  this  course.  It  is  already 
comprehensive,  including  writings  of  great  diversity  of  structure,  and 
indefinitely  to  further  extension  and  variety,  and  it  must  be 
as  hardly  less  important  than  the  division  relative  to  heritable 
It  would  be  impossible,  under  any  circumstances,  to  enter  in  the  wajj- 
exposition  into  the  particulars  of  all  the  deeds  connected  with 
branch.  Nor  would  time  occupied  in  so  doing  be  well  spent 
plification  might  be  useful,  as  far  as  it  went,  but  acquaintance 
existing  forms  is  not  enough  for  a  Conveyancer.  Every  year  is 
to  the  variety  of  writings  to  be  dealt  with.  And  the  exigencies  of 
fessional  life — arising  in  connection  with  social  or  commercial 
ments,  with  parliamentary  proceedings,  or  from  other  causes — m\ 
the  necessity  for  the  prompt  preparation  of  deeds  and  clauses,  for 
of  which  there  can  be  no  styles.  Eeliance  on  the  knowledge  of 
greatest  number  of  existing  forms  will  never  make  any  one  equal  to 
occasions.  What  is  wanted  (in  addition  to  good  general  preparation): 
knowledge  of  essential  principles  and  ordinary  forms,  together  with 
tice ;  in  other  words,  the  knowledge  of  principles  and  of  forms  as  beaiiflf 
on  and  illustrating  each  other.  With  these,  and  full  acquaintance  ^tk 
what  in  each  case  is  wanted,  there  will  be  the  faculty  of  framing  the 
clauses  adapted  to  the  particular  circumstances  of  the  case ;  the  faculty 
of  expressing,  in  appropriate  language,  obligation,  condition,' and  qualifi- 
cation, or  whatever  the  case  may  require.  This  often  has  to  be  doi* 
under  considerable  pressure ;  but  the  man  of  business  must  have  tiki 
requisite  faculty  in  himself,  without,  as  matter  of  necessity,  recuiring 
to  books. 

But,  whilst  it  is  proper  to  warn  you  against  too  exclusive  reliance  on 
the  knowledge  of  styles,  it  would  be  a  grave  error  to  lead  you  either  to 
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mdervalue  such  knowledge  or  to  think  there  is  great  difficulty,  on  the  part 
I  any  one  of  good  professional  and  general  education,  in  framing  deeds 
ff  clauses  of  unusual  occurrenca  Obligations  in  most  cases  require  and 
ue  made  effectual  by  the  same  leading  words ;  agreements,  conditions, 
Itc,  are,  of  course,  very  various  in  their  objects,  but,  as  far  as  technica- 
ikies  are  concerned,  Uiey  are  always  much  the  same ;  and,  as  to  the 
inper  subject-matter,  the  use  of  plain  and  distinct  language  is  all  that 
iJi  wanted.  I  will  now  proceed  to  the  exposition  of  the  styles  and  tech- 
^ikalities  of  the  most  important  of  the  ordinary  deeds  connected  with 
Unreable  or  personal  rights,  which,  besides  meeting  the  bulk  of  every- 
ikf  practice,  are  the  main  groundwork  of  what  is  only  occasional  and 
iDosuaL     And  I  commence  with  the  personal  bond. 

The  personal  bond,  as  used  in  Scotland,  has  obviously  a  close  con-  The  pRRgoifAL 
lection  with  the  writing  at  one  time  in  use  here,  called  a  '  ticket,'  the  ticket. 
km  of  which  was  as  follows : — *  I,  A.  B.,  grant  me  to  be  justly  addebted 
to  C.  D.  in  the  sum  of  £  Scots,  which  I  bind  and  oblige  me,  my 

successors,  and  executors,  to  pay  to  the  said  C.  D.,  his  heirs  or 
or  any  having  his  order,  and  that  against  the  day  of 

next,  under  the  penalty  of  £         Scots  in  case  of  failure. — In 
vitnesa  whereof,'  etc. 

One  peculiarity  of  this  writing,  you  will  observe,  is,  that  it  is  payable 
i  tlie  creditor  named,  or  any  one  having  his  order.  Blank  indorsation 
t  a  ticket,  as  in  the  case  of  a  bUl,  implied  an  order  by  the  creditor  or 
ipUer  to  pay  to  the  bearer ;  and  the  ticket,  in  virtue  of  its  own  ex- 
jpmnrrl  terms,  on  being  blank  indorsed  by  the  first  holder,  passed  from 
tad  to  hand  by  mere  delivery,  and  without  any  deed  of  transfer.  Writs 
h  aimilar  form  were  conmion  in  England  also,  where  they  were  called 
UIb,'  and  the  bonds  of  the  York  Buildings  Company  appear  to  have 
Itai  ao  Car  in  the  same  form,  that  they  were  payable  to  one  having  right 
l^aieie  indorsement.  The  transfer  of  tickets,  however,  by  mere  deli- 
jiij,  was  struck  at  by  the  Act  1696,  cap.  25,  directed  against  blank 
Itads,  assignations,  or  other  deeds,  and  the  use  of  them  was  consequently 
jben  up  in  Scotland. 

The  personal  bond,  as  now  in  use,  consists  of  the  following  clauses : —  Clauses. 

1.  The  narrative. 

2.  The  obligation  to  pay. 

3.  The  clause  of  registration.    And 

4.  The  testing-clause. 

The  narrative  runs  thus — where  the  bond  is  granted  in  considera-  Narbativb. 
ion  of  the  instant  advance  of  the  money  lent : — *  I,  A,  grant  me  to  have 
iMtantly  Ixxrrowed  and  received  from  B.  the  sum  of  '  (the  parti- 

■kr  siun  being  always  stated  in  words).  In  this  clause,  care  must  be 
iken  to  name  and  design  the  parties  correctly,  and  so  as  to  distinguish 
bm  firom  all  others.  If  the  loan  has  been  advanced  prior  to  the  grant- 
g  of  the  bond,  in  place  of  sajring  '  grant  me  to  have  instantly  borrowed,' 
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etc.,  the  words  used  will  be,  *  grant  me,  on  the         day  of  « not- 

*  withstanding  the  date  hereof,  to  have  borrowed,'  etc.  And,  in  the  case 
of  a  debt  not  arising  from  money  advanced  by  way  of  loan,  but  coxusA- 
ing  of  the  balance  of  an  accoimt  or  the  like,  the  words  will  be,  *  giant  ne 

*  to  be  justly  indebted  and  owing  to  B.  the  sum  of  £  ,  being  the 
'  balance  due  to  him  on  an  accoimt-current  between  us,  commencing  <m 
'  the  and  ending  on  the  .'  When  there  is  an  actual 
advance,  the  true  date  of  it  ought  in  all  cases  to  be  accurately  stated  in 
words  ;  and  if  there  is  any  further  debt  due  by  the  same  debtor  to  the 
same  creditor,  or  if  there  are  unsettled  transactions  between  them,  the 
bond  ought  to  be  so  expressed  as  to  show  clearly  whether  it  relates  to  t 
new  loan,  or  to  money  formerly  due. 

In  cases  of  ordinary  loan,  after  the  words  stating  the  granter  to  havB 
borrowed  the  sum  in  question,  there  frequently  occur  the  following 
words  : — *  of  which  sum  I  hereby  acknowledge  the  receipt,  renouncing  iH 
exceptions  to  the  contrary,'  but  these  words  are  not  indispensable ;  Ai 
acknowledgment  of  receipt  is  expressly  embodied  in  the  first  daoK 
The  renunciation  of  exceptions  to  the  contrary  is  taken  from  the  (Sfil 
Law,  and  has  reference  to  a  time  when  the  borrower  of  money,  l| 
denying  the  receipt  thereof,  could  throw  on  the  lender  the  burden  d 
proving  the  payment  or  advance.^  The  same  exception  can  still  1)i 
alleged  by  the  granter  of  a  bond  against  the  claim  on  the  bond;  bi( 
after  the  bond  is  delivered  to  the  lender,  it  lies  on  the  borrower  is 
prove  the  negative,  not  on  the  lender  to  prove  the  affirmative  of  fti 
advance. 
Obuqationto        The  obligation  or  bond  next  follows  in  such  words  as  then: 

*  which  sum  I  bind  myself  and  my  heirs,  executors,  and  representativei 

*  whomsoever,  without  the  necessity  of  discussing  them  in  their  ordei; 
'  to  repay  to  the  said  B.  and  his  heirs,  executors,  or  assignees,  at  and 

*  within'  (some  place  specified),  'at  the  term  of  (usually  the  first  ten 
of  Whitsimday  or  Martinmas  which  shall  happen  more  than  thm 
months  after  the  date  of  bond),  *  with  a  fifth  part  more  of  penal^  ii 

*  case  of  failure,  and  the  interest  of  the  said  principal  sum  at  the  lali 

*  of  per  cent  per  annum,  from  and  after  the  date  of  delivery  hereof tc 
'  the  said  term  of  pajrment,  and  daily,  monthly,  yearly,  and  continual)^ 

*  thereafter  during  the  not  pajrment' 
The  granter  here  binds  himself  and  his  heirs,  executors,  and  lepis- 

sentatives  whomsoever,  without  the  necessity  of  discussing  them  intheii 
order.  There  must  be  express  words  of  obligation.  The  importance  d 
this  is  obvious ;  without  them  the  deed  is  not  a  bond  or  obligatkA 
This  will  be  illustrated  by  the  case  of  Hamiltons.^  The  case,  howeTO; 
is  very  special  In  connection  with  the  present  subject,  I  refer  only  to 
what  is  said  by  the  Judges  at  advising  that  case,  regarding  the  difieienoa 
between  a  mere  recital  Uiat  a  debt  is  due  and  a  conveyance  in  secnri^f 
and  an  acknowledgment  of  debt  and  bond  for  pajrmenb    I  may  notice 

^  R088,  L  53.  s  HamUtons  v.  Hope,  25th  March  1853,  15  D.  59i 
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he  case  of  (Tammell/  where  an  attempt  was  made  by  an  heir  of 
[  to  charge  his  entailed  estate,  under  the  Butherfard  (Entail  Amend- 
I  Act,  with  an  obligation  which  did  not  bind  himself  or  his  heirs 
oally,  but  only  the  entailed  estate,  for  payment  of  the  sum  to  be 
A  a  burden  thereon.  The  Court  refused  to  approve  of  the  deed. 
Old  President  M'NeiU  remarking :  *  I  have  little  difficulty  about 
matter.  We  are  sitting  here  not  to  make  experiments,  but  to 
inister  the  Statute ;  and  I  see  nothing  about  such  a  thing  as  this 
he  Statute^'  His  Lordship,  you  will  observe,  would  not  call  the 
a  *  bond.'  In  framing  a  bond,  a  personal  obligation  ought  to  be 
ssly  imposed.  Where  the  grantor  of  a  bond  bound  his  heirs  and 
tors,  without  expressly  binding  himself,  it  was  objected  that  the 
was  null,  as  all  obligations  behoved  to  begin  with  the  granter ;  but 
ond  was  sustained.^ 

be  granter  of  the  bond  binds  also  (along  with  himself)  his  heirs, 
tors,  and  representatives  whomsoever ;  and,  should  he  die  before  the 
is  discharged,  the  debt  will  affect  his  whole  heirs  and  successors 
state,  except  any  estate  which  he  holds  in  virtue  of  a  valid  and 
oal  entail,  and  the  heirs  of  entail  therein.  The  result  in  these 
mlars  would  be  the  same  though  he  should  only  bind  himself;  but 
isual  style  of  the  clause  should  be  followed.  This  is  specially 
sary  in  connection  with  the  renunciation  by  the  granter  of  the 
it  of  discussion,  competent  by  law  to  his  heirs ;  that  is,  the  right 
heir  in  heritable  estate,  not  primarily  liable  in  payment  of  a  parti- 
debt  due  by  his  ancestor,  to  require  that  the  creditor  shall  discuss 
eir  or  heirs  in  heritable  estate  legally  liable  before  him  in  payment 
2h  debt^  prior  to  calling  on  him  for  pajrment. 

i  is  proper  that  every  personal  bond  should  relieve  the  creditor  from  DnousnoN. 
lecessity  of  discussing  the  debtor's  heirs  in  the  order  of  their  legal 
iity.  No  doubt,  whether  the  benefit  of  discussion  is  renounced  or 
khe  heirs  in  the  debtor^s  whole  estate  (so  feir  as  it  was  liable  in  his 
m  to  be  affected  by  his  debts)  are  liable  ultimately,  that  is  to  say, 
are  all  liable,  rather  than  that  the  debt  shall  remain  unpaid  to  the 
tor.  But,  when  the  benefit  of  discussion  is  not  renounced,  the  heirs 
le  debtor's  heritable  estate  can  be  sued  for  payment  only  in  a 
cular  order ;  and  each  heir,  respectively,  must  be  first  discussed  in 
rwn  order  before  the  suit  is  followed  out  against  the  heir  in  the  next 
?  The  discussion  requires  the  execution  of  legal  diligence  against 
lerson  of  the  heirs  in  the  heritable  estate  by  decree,  charge  of  hom- 
md  r^istration ;  against  their  personal  estate  by  arrestment  and 
eaming,  or  poinding,  and  sale ;  and  against  their  heritable  estate  by 
lication  ;^  and  apparently  the  heritable  estate  ought  to  be  brought 

munell,  16ih  July  1S56, 18  D.  1297.  ^  Stair,  iiL  5.  21 ;   Erskine,  iii.  8.  53 ; 

ffd  Jostioe-Clerk  v,  Hamilton,  2l8t  Edgar  v.  Craigmillar*8  Heirs,  22d  March 

708,  M.  5911.  1627,  M.  3576. 
lir,  iii.  5.  17,  imd  iv.  22.  22. 
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to  sale.^  But  the  rules  as  to  liability  and  discussion  are  open  to  mv 
modification ;  and,  when  the  benefit  of  discussion  is  not  renounced,  I 
creditor  may  have  questions  of  much  nicety  to  consider  in  the  prooee 
ings  for  recovery  of  his  debt. 

The  renunciation  of  the  benefit  of  discussion,  however,  when  gianti 
merely  imposes  on  the  debtoi^s  heirs,  or  such  of  them  as  shall  be  sued  1 
payment,  in  place  of  upon  the  creditor,  the  trouble  and  responsibility  ( 
finding  out  the  proper  debtor,  and  of  bringing  the  burden  home  to 
When  a  party  lends  money,  he  looks  to  the  borrower,  and  his  estate 
stands  as  a  whole ;  the  lender  has  no  thought  of  subjecting  himself  to 
burden  and  charge  of  discussing  first  this,  and  then  that,  class  of 
and  their  respective  portions  of  the  estate,  until  he  has,  perhaps 
piecemeal,  recovered  his  whole  debt  It  is  very  right  that,  whea 
succession  to  lands  or  other  estate  devolves  upon  different  heim^ 
debts  of  the  common  ancestor  should  be  formally  undertaken  by 
heirs  respectively,  according  to  their  several  liabilities,  and  that 
arrangements  should  be  made  with  the  creditors,  whereby  the 
primarily  liable  (as  in  questions  iwUr  hosredes)  shall  become  the 
debtors,  and  the  others  shall  be  relieved  and  discharged.  The 
indeed  will,  under  special  circumstances,  hold  the  heirs  not  pri 
liable  to  have  been  discharged  without  any  express  arrangement  to 
effect  having  been  made.^  But  the  discharge  of  those  not 
liable,  if  it  is  to  be  granted  at  all,  should  be  matter  of  special 
ment  in  each  case.  I  do  not  see  any  principle  on  whidi  the 
should  allow  the  mere  decease  of  the  original  debtor  to  alter  his 
position  as  regards  his  claim  on  such  debtor's  estate,  more  especial^<| 
the  creditor,  much  more  than  the  heirs,  may  have  difficulty  in  asceM 
ing  in  what  order  the  heirs  are  liable ;  and  the  doing  of  diligence,  ett 
personal  or  real,  is  always  an  unpleasant  and  often  very  critical  proceefil 


Order  OF 

LIABIUTT 
▲MONO  HEIRS. 


HSU-OF-LINE. 


It  may  here  be  convenient  to  explain  the  legal  order  of  the  liaUH 
among  the  debtor's  heirs  in  heritable  estate  inter  se,  and  likewise  tod 
creditor  when  the  benefit  of  discussion  is  not  renounced. 

(1.)  The  liability  falls  in  the  first  place  on  the  *  heir-of-line,*  or  asl 
is  indiscriminately  called  the  '  heir-at-law,'  *  heir  whatsoever,'  or  'U 
'  general'  Such  heir  succeeds  by  law  (as  contradistinguished  from  sped 
destination)  to  the  universitas  of  the  debtor's  heritage,  that  is,  the  had 
able  estate  to  which  the  debtor  succeeded  as  heir-at-law  of  some  f 
decessor,  and  which  he  did  not  purchase  or  acquire  otherwise  than ' 
succession  as  such  heir.^    The  heir-at-law  succeeds  also  to  all  leaseb 


^  Bankton,  L  23.  30 ;  Torphichen  v. 
Oswald's  Heirs,  29th  Jan.  1679,  M.  3577. 
See  also  Bell's  Law  Dictionary,  voce 
*  Discussion.' 


'  Threipland  r.  CampbeU,  23d  Feb.  18 
17  D.  487.  See  also  WyUie  v.  I^k 
13th  Dec.  1853,  16  D.  180. 


*  The  definition  of  heritage  in  the  text  has  reference  to  the  distinction  beti 
heritage  and  conquest,  which  was  done  away  with  by  37  &  38  Vict.  cap.  94,  sect 
The  heir-of-line,  or  heir-at-law,  therefore,  now  succeeds  to  all  heritage  which  belo 
to  his  predecessor,  howsoever  acquired. 
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D(^t8  held  by  the  predecessor,  and  howsoever  acquired ;  but  he  has  no 
q^t  to  any  heritage  or  leases  which  are  subject  to  special  destination 
h&yooT  of  other  partie&  Such  heir  is  liable  by  law,  in  the  first  place, 
fe  all  debts  of  which  the  payment  is  not  the  subject  of  special  regula- 
liim;  and  for  such  debts  he  is  liable  universally,  Uiat  is,  to  the  extent  of 
)k  whole  estate,  heritable  and  moveable.^  ^ 

(1)  The  liability  falls  next  on  the  heir  of  conquest,^  who  also  is  called  Hbib  of 
B  heir-at-law,  because  he  succeeds,  by  the  disposition  of  law,  to  the  ^^  ^'* 
wmeniias  of  the  conquest  or  lands  (not  held  by  leases)  acquired  by 
fte  deceased  otherwise  than  by  succession.  Such  heir  is  universally 
hUe  for  the  deceased's  debts  and  obligations,  next  after  the  heir-of-line.^ 
h  Fairlie's  case,  the  heir-of-line  was  himself  the  creditor ;  but  he  re- 
Monced  to  be  heir,  and  was  found  entitled  to  prosecute  the  heir  of  con- 
peat  for  payment. 

(3.)  Heirs-male  general,  served  or  decerned  in  that  character,  without  hkirs-malk 
Ifeence  to  any  particular  estate,  have  likewise  right  to  the  universitas 
if  lands,  or  other  heritable  estate  destined  to  heirs-male,  and  are  liable 
kiveisally  for  their  ancestor's  debts,  but  only  after  the  heirs  of  line  and 
iOBqiiest' 

(4.)  and  (6.)  It  does  not  appearto  be  settledbyanydecision,  whether  the  Heir  of  a 
knr  taking  heritable  estate  as  heir  of  provision  under  a  marriage-contract, 
ft  as  heir  of  provision  under  some  other  deed  (including  the  heir  under  visioiTor  cS^ 
■entail  which  does  not  prevent  the  contraction  of  debt),  is  next  liable,  taillie. 
hur  aays,^  that  heirs  of  a  marriage  follow  next  after  heirs-male  general, 
Itaoae  they  are  nearest  in  blood ;  and  Erskine,  in  his  Principles,^  ex- 
jkaases  the  same  opinion ;  stating,  as  a  further  reason,  that  other  heirs 
if  taillie  may  possibly  be  strangers.  But  Bankton^  holds  the  heirs  of 
hiDie  as  liable  before  the  heirs  of  a  marriage  ;  the  latter  being  not  only 
llin,  but,  in  some  degree,  creditors  of  the  deceased  Erskine,  in  his 
hstitute,^  adopts  Bankton's  view ;  and  Mr.  Brodie^  says,  that  what  Lord 
kair '  lays  down  as  to  heirs  of  a  marriage  being  liable  before  heirs  of 
'  piovision,  simply,  has  been  much  doubted,'  adding, '  I  think  with  reason, 
^eoDsidering  that  to  use  our  author's  (Lord  Stair^s)  language,  iii  5. 1 9,heirs 
^  if  marriage  are  heirs  of  provision,  and  partly  creditors.'  The  heir  first 
■titled  to  take  under  a  marriage-contract  appears  to  be  eminently  a 
■editor  in  any  question  inter  hceredes.  It  will  be  kept  in  view,  however, 
ftat  it  ia  only  such  first  heir  that  is  a  creditor  under  the  marriage-contract. 
After  such  heir  has  succeeded,  those  who  take  as  heirs  under  the  contract, 


'Stiir,  iii  5.  17  ;  Erskine,  ilL  8.  50  ;  ^  Stair  &  Erskine,  as  above ;  Dunbar  v. 

OMton  of  Fairly  v.  his  Heirs,  12th  Feb.  Hay,  22d  June  1621,  M.  3559. 

IM,  M.  3559 ;  Brown  v.  Brown,  19th  «  Stair,  iu.  5.  17. 

Bar.  1782,  M.  5228.  ^  Erskine's  Pnnciples,  iii.  8.  24. 

^  Bankton,  iii.  5.  69. 

'  SUir  &  Erskine,  as  above  ;  Fairlie  v.  ^  Erskine,  iii.  8.  52. 

CBriie,  21st  July  1630,  M.  3560.  ^  Brodie's  Stair,  p.  534,  Note  C. 

*  The  heir's  liability  is  now  limited  to  the  value  of  the  estate  to  which  he  succeeds  ; 
17 1  as  Vict.  cap.  94,  sect  12. 
^  See  preceding  page,  note  \ 
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failing  him,  are  merely  heirs  of  provision,  and  would  seem  to  be  in  t 
same  position,  as  regards  this  question,  with  other  heirs  of  provision  or 
taillie.  Heirs  of  a  marriage,  and  other  heirs  of  provision,  and  of  taiD 
however,  are  liable,  not  universally,  but  only  to  the  amount  of  the  val 
of  the  estate  to  which  they  respectively  succeed.^ 

The  order  of  liability  then,  of  the  heirs  in  heritable  estate,  inUr  \ 
at  Common  Law  is — (1.)  Heirs-of-line;  (2.)  Heirsof  conquest^;  (3.)H< 
male  general ;  (4.)  Heirs  of  provision  or  of  taillie  ;  and  (lastly)  Heiiii 
a  marriage  ;  or,  it  may  be,  (4.)  Heirs  of  a  marriage ;  and  (lastly) 
heirs  of  provision  or  of  taillie.  The  order  is  the  same  in  the  case  of  | 
obligation  simply  binding  the  granter,  or  binding  him  and  his 
executors,  and  successors  whatsoever.  But,  where  the  debts  are 
laid  on  the  debtor's  heir-male,  or  any  special  heir,  the  heir 
bound  is  primarily  liable.  The  creditor  may  sue  such  heir  without 
notice  of  the  heir-of-line,  against  whom  he  cannot  insist  till  the 
specially  bound  is  first  discussed.^  And,  when  an  obligant  binds 
class  of  heirs  suisidiarie  only,  the  heirs  so  bound,  though 
liable,  rather  than  that  the  debt  shall  not  be  paid,  are  entitled  to 
the  discussion  of  the  other  heirs.'  Again,  where  the  obligation  is ; 
relatively  to  a  particular  subject,  for  example,  an  obligation  in  a 
of  lands  to  pay  the  tenant  for  meliorations  at  the  expiry  of  the  leaae^l 
heir  who  succeeds  in  that  subject  is  primarily  liable.^  And  such 
has  no  right  to  require  the  discussion  of  any  other  heir.  On  the  coni 
in  connection  with  such  obligations,  the  other  heirs  can  insist  on 
benefit  of  discussion  as  against  him.^  Under  obligations  in  leases, 
ever,  the  other  heirs  are  not  absolutely  free  of  liability  in  a  qiw 
with  the  tenant  during  the  currency  of  the  lease ;  at  least  if  the  ol 
tion  constituted  a  proper  personal  claim  against  the  deceased  landkri 
It  was  so  found  as  to  an  obligation  to  pay  a  tenant  at  the  end  of  l| 
lease,  for  meliorations  not  exceeding  a  specified  amount,  in  respect  flij 
the  tenant  had  relieved  the  landlord  at  the  commencement  of  his  kd 
of  an  obligation  then  prestable  by  the  landlord  to  the  outgoing  tenaoii 

Where  a  catholic  security  is  created  over  several  lands,  part  of  vU^ 
falls  to  the  heir-of-line,  part  to  the  heir-male,  these  heirs  respectively  il 
liable  proportionally,  according  to  the  value  of  the  lands  burdened  I 
which  they  respectively  succeed.^  I  have  to  observe,  also,  that  tie  n 
nunciation,  or  the  absence  of  renunciation,  of  the  benefit  of  discussioi 

*  Baird  v.  Earl  of  Rosebery,  16th  July      Robertson's     Creditors     v.     RobertMi 
1766,  M.  14,019,  and  6  Br.  Sup.  927.  Creditors,     13th    Dec.     1803,    M.  Afl 

*  Stair,  iii.  6.   17;  Erskine,  iii.  8.  52;       *  Competition,*  No.  2. 

Blair  v,  Anderson,  18th  Feb.   1663,   M.  »  M*Gillivray's  Executors,  above  all 

357 1.  The  views  stated  in  this  case  by  the  Cofl 

3  Burnett  v.  Burnett,  4th  March  1854,  who  were  not  unanimous,  are  very  loitn 

16  D.  780.  tive. 

*  M*Gillivray'8  Executors  r.  Masson,  18th  ^  jtose  v.   Rose,    17th   Jan.   178€,  1 
July  1857,  19  D.  1099.  14,955,  and  5229  ;  as  reversed,  2d  Ap 

6  Stair,  iii.  5.  17  ;  Erskine,  iii.  8.  52  ;       1787,  3  Patents  App.  66. 


a 
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».  L]  THE  PERSONAL  BOND.  249 

only  the  liability  to  the  creditor  of  the  several  heirs  in  the  debtoi^s  Ezeoutobs. 

estate.  It  does  not  affect  the  position  or  liability  of  the  exe- 
or  heirs  in  the  debtor^s  moveable  estata  When  the  debt  is  per- 
in  the  case  of  a  bond  in  the  terms  before  quoted,  the  executors 
Ly  liable  in  any  question  between  the  heirs  in  heritable  estate 
ItteoL  When  the  debt  is  heritable,  on  the  other  hand,  the  heirs  in 
estate  are  primarily  liable  in  any  question  with  the  executors. 
.eten  when  the  debt  is  personal,  it  is  not  incumbent  on  the  creditor 
tT  the  benefit  of  discussion  is  renounced  or  not — ^to  discuss  the 
first.  He  may,  in  his  option,  sue  them  either  by  themselves 
with  the  heirs  primarily  liable,^  or  the  creditor  may  sue  the 
lout  calling  the  executora^  But,  when  a  debt,  primarily  affect- 
executor,  is  recovered  by  the  creditor  from  the  heir,  or  vice  versd, 
again,  when  the  heir  of  line  pays  a  debt,  for  which  the  heir  of 
or  any  other  heir,  is  primarily  liable, — the  heir  or  executor 
pD  only  suimdiarie  is  entitled,  after  having  made  payment,  to  operate 
iton  relief  and  payment  from  the  executors  or  heir  primarily  liable.' 
Wuh  case,  however,  the  party  called  on  for  payment,  though  liable  to 
L  creditor,  is  not  the  primary  or  proper  debtor.  He  would,  therefore, 
■wilri"g  payment  to  the  creditor,  take  from  him  a  discharge  of  his 
llliability  to  such  creditor,  and  an  assignation  of  the  creditoi'^s  right 
he  debt.  The  object  of  taking  such  assignation  is  that  he  may  be 
Med  to  operate  recourse  and  payment  against  the  proper  debtor ; — 
I  as  we  shall  see  that  a  cautioner  would  do  on  making  payment  of  a 
|i which  the  principal  debtor  had  failed  to  pay;  for,  in  the  circum- 
{feDSB  stated,  tiie  executors  and  the  heirs  stand  respectively  in  the 
Itton  of  principals  and  cautioners  for  each  other. 
^Bie  personal  bond  sometimes  gives  a  full  description  of  the  several 
ItoMters  of  heirs  in  heritable  estate ;  but  the  general  description  is 
fcable,  both  on  account  of  its  brevity,  and  because  it  is  in  conformity 
ikihe  style  of  the  personal  obligation  applicable  to  a  bond  and  dispo- 
{■a  in  security  annexed  to  the  Heritable  Securities  Act  of  1847,^  which 
b^tibe  sanction  of  the  late  Lord  Butherfurd's  approval,  than  which 
■du^  can  be  more  assuring  to  a  Conveyancer. 

r^de  obligation  to  pay  is  in  favour  of  the  creditor  and  his  heirs,  exe-  succession 
hn^  or  assignees.  Personal  bonds  bearing  interest  were,  by  our  old  J?^^^^ 
1^  legarded  as  heritable  rights  in  the  creditor,  as  quasi  fmda  or  feud  a 
b»M0,  because,  by  the  fixed  yearly  profits  arising  from  them,  they  bore 
M  resemblance  to  rights  properly  feudal ;  and  the  genius  of  our  law, 
fte  period  referred  to,  was  to  extend  the  operation  of  feudal  principles 
iff  as  possibla    But  this  rule  did  not  operate  where  the  creditor  him- 


r,  ni  5. 13,  also  iii.  8.  65  ;  Enkine,  '  Stair,  iii.  5.  13 ;  Erakine,  iii.  8.  53  ; 

%  48  ;  Carnegie  v.  Knowles,  24th  Feb.  Dundas  v.  Ogilvie,  27th  Nov.  1804,   M. 

7,  M.  3564.  App.  'Discussion,'  No.  1. 
Britiah  linen  Company  v.  Lord  Reay, 

I  May  1850,  12  D.  949.  *  10  &  11  Vict.  c.  50^ 


1641,  c.  57. 
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self  had  not  shown  that  his  loan  was  to  have  something  of  a  pemua 
character.  Hence  the  bond  was  deemed  moveable  till  the  tenn  of  || 
ment  (which  is  still  the  rule  of  law  on  this  point),  because  the 
was  presumed  to  intend  to  turn  it  into  money  at  that  term,  and  it 
even  held  moveable  until  the  term  of  payment,  although  it  bore  i 
firom  its  date,  if  the  interest  was  payable  at  the  same  term  with  the 
cipal  sum  itself ;  because  the  clause  of  interest  was  presumed  in 
to  be  inserted,  not  with  a  view  to  make  the  sum  heritable,  but 
that  the  money  might  not  be  useless  and  unprofitable  in  the  m 
But,  if  the  term  of  payment  of  the  interest  was  prior  to  that  of  the 
ment  of  the  principal,  the  latter  fell  to  the  heir,  if  the  creditor 
the  first  term  at  which  the  interest  became  due,  though  he  diedbefi 
principal  sum  itself  was  payable ;  because  at  the  term  of  payment 
interest  he  was  presently  entitled  to  a  yearly  profit  on  his  bond,  whii 
accounted  sufficient  to  make  itheritabla^  Moreover,  when  the  tenn 
mentof  the  principal  was  distant  oruncertain,  the  bond  was  reckoned 
able  even  before  that  term ;  because  the  distance  or  uncertainty 
evidence,  or  at  least  the  presumption,  that  the  creditor  intended 
beginning  to  employ  his  money  for  a  period  of  years  together  at  ini 

After  the  term  of  payment  of  the  principal,  all  such  bonds 
our  old  law,  heritable  as  to  the  creditor's  succession,  because  the 
tor,  by  not  taking  payment,  was  presumed  to  have  resolved  to 
money  lie  with  the  debtor  for  a  yearly  profit^     In  intestate  8U< 
the  state  of  the  law  here  described  was  veiy  prejudicial  to  the 
children  in  families,  giving  to  the  eldest  son  or  heir,  in  such  case, 
due  on  personal  bonds  as  well  as  land.     In  order  to  enlarge  the 
vision  of  younger  children,  the  Act  1641,  cap.  67,  declared  all 
contained  in  contracts,  and  obligations,  carrying  a  clause  of  inteieal^] 
belong  to  the  bairns  and  next  of  kin  of  the  deceased.     This  Statute 
1661  c.  15.       under  the  Act  rescissory  of  Charles  II.  1661,  cap.  15;  but  the 
1661  C.82.       1661,  cap.  32,  passed  immediately  afterwards,  declared  all  contracts 
obligations  for  sums  of  money  payable  to  parties  at  any  time, 
since  16th  November  1641  (the  date  of  the  former  Act),  and  in  ti 
coming,  containing  clauses  for  payment  of  annual-rent  and  profit,  to 
moveable  bonds;  except  (1.)  when  they  bear  an  expi^ess  obligation 
infeft,  in  which  case  they  obviously  affect  lands  or  other  heritable 
perty, — in  other  words,  '  heritable  bonds,'  which  have  always  fallai 
the  heir  in  preference  to  the  next  of  kin  or  executors,*  and  (2.)  irM 

1  Douglas  V,  M'Michael,  26th  Feb.  1629,      5505 ;    Ramsay    v,    Ramsay,  20th  Ik 
M.   5504 ;    Meuse  v.   Craig's   Executors,       1682,  M.  4234. 

22d    Nov.    1748,   M.   5506  ;    Stewart  v.  ^  Falconer  v.  Beattie's  Heirs,  15th  h 

M^Farlane,  9th  July  1765,  M.  5510.  1628,    M.    5465;    Gray  v,  Gordon,  13 

July  1666,  M.  3629. 

"  Gordon  v.  Keith,  3l8t  July  1666,  M.  *  Erskine,  ii  2.  9. 


^  Heritable  Securities  now  form  moveable  estate  as  regards  the  succession  of  \ 
creditor,  under  section  117  of  the  Titles  to  Land  Consolidation  (Scotland)  Act  of  Ift 
(31  &  32  Vict.  cap.  101),  and  descend  to  his  executors,  under  the  exceptions  specil 
in  the  Act.  This  will  be  more  fully  explained  in  connection  with  the  subject 
Heritable  Securities. 
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[lie  conceiyed  in  CEtvoxir  of  heirs  and  assignees,  secluding  executors. 
of  these  cases,  the  sums  are  ordained  to  be  heritable,  and  per- 
the  heir ;  otherwise  to  appertain  to  the  next  of  kin,  executors  and 
according  to  the  law  of  moveables.     But  it  is  declared  that  all 
iknds,  quoad  fiacum^  are  to  remain  in  the  same  condition  as  before 
16th  November  1641 — that  they  are  not  to  fall  under  the 
of  the  single  escheat ;  nor  is  any  part  thereof  to  pertain  to 
llpiict/tfTv  reltdcB,  when  made  to  the  husband,  nor  to  the  husband 
j^mriti,  when  made  to  the  wife,  unless  the  relict  or  husband  has 
irnys  right.     By  'Jiscus,'  Erskine^  says  the  Eomans  understood 
pCkown  revenue;  and  by  the  same  word,  in  our  Statute,  he  says 
the  forfeiture  to  the  Crown  (confiscation)  of  a  part/s  move- 
incurred  on  conviction  of  certain  crimes,  and  which,  until 
80  fell  by  mere  failure  to  pay  a  civil  debt,  if  followed  by  denun- 
18  rebel  on  letters  of  homing.     Such  forfeiture  is  the  single 
and  it  is  excluded  by  the  Statute  of  1661,  with  respect  to 
bearing  interest     Thejtts  mariti  has  already  been  explained. 
explain  as  to  the  jti^  relictce  at  a  future  stage  of  the  course. 
'Ike  jus  mariti,  though  excluded  by  the  Act,  as  to  a  personal  bond 
a  daase  of  interest,  to  which  a  wife  succeeds  after  the  term  of  pay- 
has  arrived,  is  not  excluded  in  reference  to  personal  bonds,  though 
a  clause  of  interest,  granted  to  married  women,  or  to  which  they 
before  the  term  of  payment  shall  have  come.' 
bond,  when  payable  to  heirs  and  executors  generally,  descends 
executors  solely.     The  same  result  takes  place,  though  the  bond 
de  to  *  heirs,'  without  mentioning  executors ;  both  because  the 
11661  is  express  in  giving  all  such  bonds  to  the  executors,  if  they  are 
Ittdnded,  and  because  the  word  'heir'  is  a  generic  and  flexible  term, 
when  used  with  reference  to  a  moveable  right,  means  tbe  heir  in 
or  executor.     The  case  is  different  when  the  bond  is  taken 
to  heirs-male,  or  to  a  series  of  heirs ;  for  example, — 'to  A,  and 
heizB  of  his  body,  and  his  or  their  assignees ;  whom  failing,  to  B, 
the  heirs  of  his  body,  and  his  or  their  assignees,'  etc.,  or  with  some 
destination;  because  special  destination  to  a  particular  class  of 
gives  a  preferable  right  to  such  heirs,  and  so  operates  the  exclusion 
^neciitors,  just  as  much  as  an  express  clause  of  exclusion  would.^ 
pi  when  a  bond  of  provision  was  granted  by  a  father  to  his  daughter, 
iAe  heirs  of  her  body,  or  her  assignees,  and,  in  case  of  her  dying 
Hiout  heirs  of  her  body  (which  case  happened),  and  without  uplifting 
'  disposing  of  the  provision,  the  same  was  destined  to  certain  heirs 
idUlly  named;  the  bond  was  found  moveable  in  her  person,  and 
Bumissible  to  her  assignee  under  a  testament  executed  on  deathbed, 
preference  to  the  special  heirs.^ 

l&ikme,  ii  2.  10.  *  Erskiue,  ii.  2.  11. 

■teOco.  II.  a  50,  8.  11. 

'GnjVL  Walker,  11th  March  1869,  21  &  Duffs  v.  Duff,   15th  June   1745,  M. 

3W.  6429. 
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Sbcluuon  of 

IZ10UTOB8. 


Pkkalty. 


The  seclusion  of  executors  is  ezpiessed  as  follows :  *  secluding 

*  his  executors,  as  well  from  the  principal  sum  as  from  the 

*  thereof,  and  penalty/    The  object  of  the  seclusion  from  interest 
give  interest  in  arrear  and  current  at  the  creditor's  death  to  the 
preference  to  the  executor.    The  future  interest  would  fall  to  the 
as  accessory  to  the  principal  suul    Such  bonds  are  expressly 
from  the  operation  of  the  Act ;  and  it  has  been  held  that  they  &11 
heir  destiTiatumt}     In  the  case  of  Boss,  before  referred  to,'  the 
a  majority,  held  that  such  bonds  did  not  fall  under  a  will  ex< 
the  Englkh  form,  but  fell  to  the  creditor's  heir  in  heritable  estata^ 
judgment,  however,  was  reclaimed  against,  and  the  case  is  stated  to 
been  compromised.     The  point,  therefore,  must  be  r^arded 
authoritatively  settled.     Such  bonds,  when  carried  to  the  heir 
original  creditor,  by  service,  which  is  the  appropriate  form  of 
the  person  of  the  heir,  continue  heritable  in  his  person.'    As  the 
sion  of  executors  is  contrary  to  the  ordinary  rule  in  framing 
ought  not  to  be  introduced  without  express  instructions  from  the 
following  upon  a  distinct  explanation  to  him  of  the  effect  of  the 
sion  upon  the  rights  of  heirs  and  next  of  kin,  ah  intestato,  in 
destined ;  the  law  of  deathbed  as  affecting  the  power  of  testing 
them ;  and  the  necessity  of  testing  upon  them  in  the  Scotch 
they  are  to  form  the  subject  of  a  testamentary  deed ;  for,  thou^ 
on  all  these  points  were  suggested  in  Boss's  case,  the  majority  cf 
Court  held  that,  as  regards  succession,  deathbed,  and  the  form  of 
ment  or  deed  of  settlement,  the  bond  was  in  the  same  situation  as 
Legal  advisers  ought,  of  course,  as  far  as  possible,  to  obviate  the 
rence  of  questions  on  any  of  the  above  points. 

The  principal  sum  in  the  bond,  wherever  it  occurs,  and  all 
ought  to  be  written  in  words  at  length,  and  not  in  figures.  j 

The  term  of  payment,  as  already  stated,  is  usually  the  first  tenn 
Whitsunday  or  Martinmas,  not  being  less  than  three  months  after! 
date  of  the  bond. 

The  bond  stipulates  for  *a  fifth  part  more  of  penalty  in  case; 
'  failure  in  payment  of  the  principal  sum.'    The  relative  term  '  fifth 
more '  suits  every  case,  and  is  better  than  the  specification  of  a 
intended  to  be  equal  to  a  fifth,  as  in  the  leading  form  in  the  Style 
It  is  less  likely  to  occasion  error,  and  is  in  accordance  with  the 
annexed  to  the  Heritable  Securities  Act  of  1847,*^  already  referred  1 


1  M'Kay  v.  Roberteon,  12th  Jan.   1725, 
M.  3224. 

2  Ross  V.  Ross,  4th  July  1809,  F.  C. 


'  M 'Kay's  case. 

*  Style  Book  (3d  Edition),  il  25. 

MO  &  11  Vict  c.  60. 


^  An  English  will  would  now  carry  heritage  or  heritable  rights  in  Scotland — 31ft 
Vict.  cap.  J  01,  sect.  20 ;  and  Connel's  Trustees  t'.  Connel,  16th  March  1872, 10  Mac(ih.fi 

t>  The  law  of  deathbed  was  done  away  with  by  34  k  35  Vict.  cap.  81  ;  and  lai 
and  heritable  rights  (which  would  include  bonds  secluding  execntors)  would  nov 
carried  by  any  will  or  testamentary  writing  which  in  point  of  form  is  effectual  to 
moveable  or  |>orsonal  estate ;  see  31  &  32  Vict  ca]).  101,  sect.  20,  and  (fennel's 
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.  of  this  stdpnlation  appears  to  have  been  the  prohibition  to 
rest,  or  usiiiy,  for  the  loan  of  money ;  and  in  older  practice  the 
as  of  large  amount,  in  order  to  give  the  opportunity  of  taking 
a  fall  equivalent  for  interest     The  clause  has  been  retained, 
h  the  obligation  to  pay  interest ;  but,  in  a  personal  bond,  it  is 
ectly  understood  to  cover  only  the  expenses  or  'necessary 
to  which  the  creditor  is  put  in  recovering  his  debt.    The 
f  the  penalty  stipulated  in  bonds  was,  in  earlier  practice,  far 
bun.     But  the  Act  1672,  cap.  19,  which  introduced  the  process 
nation  instead  of  the  apprising  of  the  land  in  payment  of  debt, 
I  the  adjudication  in  &vour  of  the  creditor  of  such  part  of  his 
ands  as  should  be  worth  the  amount  of  the  debt,  principal  and 
Lhen  Testing,  and  a  fifth  part  more  in  respect  the  creditor  was 
3  take  land  for  his  money.     After  this  Act  was  passed,  the 
f  bonds  adopted  the  same  proportion,  and  the  stipulation  for  a 
of  the  debt,  in  name  of  liquidate  penalty,  has  long  been  matter 
md  uniform  style.    The  amount,  or  rate,  of  the  penalty,  how- 
ht  to  be  specified.     In  an  early  case,  where  a  bond  stipulated 
ent  of  the  principal  sum, '  with  interest  and  penalty,'  the  Court, 
ess  of  adjudication  against  the  debtor,  refused  to  authorise  the 
ion  of  a  fifth  or  a  sixth  part  more  of  the  debt  as  the  penalty. 
ime  time,  they  thought  the  writer  of  the  bond  was  culpable  and 
le  for  so  gross  an  omission.^    The  penalty  is  not  available  to 
3  expenses  of  a  process  at  the  creditor's  instance  against  the 
JT  payment  of  the  bond,  in  which,  by  decree  in  foro,  expenses 
>  been  found  due  to  the  creditor.    The  Court,  by  not  decerning 
OSes  of  process,  have  indicated  that  the  debtor  is  not  to  be  held 
erefor.     In  these  circumstances,  the  penalty  will  cover  only  the 
f  charges  of  making  the  decree  effectual,  but  not  those  of  the 
itself ;  and  it  will  make  no  difference  in  regard  to  this  matter 
Court  shall  have  expressly  decerned  for  payment  of  the  prin- 
m, '  with  a  fifth  part  more  of  penalty,'  in  terms  of  the  bond.^ 
I  a  decree,  if  in  absence,  and  not  in  foro,  would  apparently  cover 
mses  of  the  process.     The  Court  here  have  not  had  an  oppor- 
f  indicating  any  opinion  against  the  creditor's  claim  to  such 
s ;  and,  as  a  gencaral  rule,  the  creditor  is  entitled  to  be  indemnified 
be  debtoi^s  estate  for  all  the  expenses  he  has  been  necessarily 
1  making  his  debt  effectual    On  the  same  principle,  when  the 
at  the  instance  of  the  creditor  is  not  with  the  debtor,  but  with 
party,  and  has  for  its  object  the  support  or  defence  of  the  bond 
iiity  thereby  granted,  the  penalty  will  cover  the  expenses  of  such 
though  no  expenses  have  been  foimd  due  to  the  creditor  by  such 
rtj  in  the  process  with  him.' 

,  Ml  Jan.  1705,  Bf.  7429.  '  AUardes  v.  Morison,  19th  June  1788, 

II  «.  Mft^^"*^,  27th  Nov.  1761,  M.  10,052  ;  Ramsay  v.  Goldie,  22d  June 

);  see  also  Young  v,  Sinclair,  1S26,  4  Sh.  737. 
1796,  M.  10,053. 
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The  obligation  and  security  for  penalty  under  a  heritable 
further  available  to  a  cautioner  of  the  debtor  jMiying  the  d( 
creditor,  upon  assignation  firom  him,  for  enabling  the  cautioi 
cover  the  expense  of  the  assignation  ;^  and  the  heritable  sei 
the  penalty  is  available  to  the  cautioner  for  enabling  him  to  re 
terest  on  the  amount  of  interest  advanced  by  him  under  his  a 
obligation. 

iHTKRBST.  The  next  particular  in  the  clause  imder  consideration  is  th 

tion  to  pay  interest  on  the  sum  in  the  bond.    It  was  commo 
the  subsistence  of  the  usury  laws  to  stipulate  for  the  *  l^al  ini 

12  ahwk,  a  m  the  principal  sum ;  which,  after  the  passing  of  the  Act  12  Ann 
cap.  16,  meant  five  per  cent,  per  annum ;  but,  since  the  usury  If 

17  k  18  Vict,  abolished  by  17  &  18  Vict.  cap.  90,  the  rate  of  interest  is  t 
Apparently  the  term  'legal  interest'  would  be  held  to  mean 
cent,  when  there  is  nothing  to  the  contrary  in  the  deed.  But 
agreed  on  may  be  more  or  less  than  five  per  cent. ;  and,  even  if 
so,  it  would  betray  want  of  attention  not  to  specify  it  What  tl 
lated  rate  ought  to  be,  will  depend  on  the  circumstances  of  the 
tion.  In  bonds  for  loans  from  private  parties,  a  higher  rate  ^ 
per  cent  is  almost  unknown ;  and  in  such  bonds  it  seems  adv 
specify  that  rate,  qualifying  the  obligation,  according  to  agreem 
probative  letter,  expressing  that  so  long  as  the  interest  is  r^uli 
termly  as  it  falls  due,  or  within  a  certain  number  of  days  ai 
term-day,  it  shall  not  be  lawful  to  the  creditor  to  exact  more 
lower  rate  agreed  on ;  but  without  prejudice  to  his  right  to  c 
full  stipulated  rate  of  five  per  cent,  in  case  of  not  punctual  pa; 
the  lower  rate  within  the  foresaid  space  after  each  term  di 
arrangement  can  be  altered  by  the  parties  from  time  to  time ;  oi 
cannot  agree  as  to  an  alteration  of  the  rate  of  interest,  it  can  be 
to  an  end  at  any  term  of  Whitsunday  or  Martinmas,  by  a  requ: 
payment,  which  ought  to  be  given  not  less  than  three  months  b 
term  when  payment  of  the  principal  is  wanted.  Strictly  s 
requisition  of  payment,  in  the  case  of  a  past  due  personal  bon( 
given  at  any  time  and  without  reference  to  any  term ;  but,  in 
with  permanent  loans,  to  and  from  private  individuals,  it  is  not 
make  any  change  of  arrangements  without  requisition  as  above 
In  bonds  to  banks,  trading  companies,  or  the  like,  the  rate  ol 
is  liable  to  greater  fluctuation,  occasionally  rising  much  above 
cent  In  these  cases,  the  rate  is  sometimes  described  in  the  1 
reference  to  notices  to  be  printed  and  himg  up  in  the  oflBce  of  tl 
or  to  advertisements  in  the  newspapers.  In  other  cases,  the  f 
been  adopted  of  specifying  the  rate  of  ten  per  cent.,  on  the  und 
ing  expressed  in  a  probative  letter,  from  or  on  behalf  of  the 
that  the  bank  or  company  is  to  charge  the  current  rate  for  the 
similar  securities ;  and  this,  I  believe,  is  found  to  work  perfectl; 
practice. 

1  Inglis  and  Weir  v.  Kenny,  23d  June  1S25,  4  Sh.  1 13. 
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lal  bonds,  the  interest  may  be  made  payable  either  generally, 
m  already  given,  which  does  not  state  that  pajrment  is  to  be 
early,  or  at  the  two  usual  terms  of  Whitsunday  and  Martin- 
ual  portions ;  in  which  last  case  the  form  contained  in  the 
nexed  to  the  Heritable  Securities  Act  already  referred  to  can 
[n  earlier  times  it  was  not  usual  to  levy  the  interest  on  per- 
\  half-yearly.  Such  interest  was  uplifted  yearly  only ;  and 
olgence  was  allowed,  even  when  the  yearly  term  day  arrived, 
iwn  in  practice  now.  I  was  somewhat  amused  to  fall  in  with 
itten  about  the  year  1786,  to  the  creditor  in  a  personal  bond 
reporting,  as  an  arrangement  apparently  quite  satisfactory, 
3btor  was  in  future  to  pay  his  interest  regularly  once  every 
Lot  to  be  later  with  his  money  than  six  weeks  after  the  term, 
le  specification  in  the  bond  of  the  half-yearly  term-days  marks 
of  arrangement  in  this  particular.  But  the  specification  is 
id,  in  order  to  have  the  payments  made  half-yearly, 
meral  rule,  interest,  though  overdue,  bears  no  interest  in  favour  Compound 
itor.^  But  there  are  several  exceptions  to  that  rule,  which  I  °'^**™^' 
I  here. 

ere  the  interest  overdue  is  judicially  demanded  in  an  action  at  judicial 

w  of  Scotland  gives  interest  thereon.     Such  interest  runs  from  ^**'^^^- 

L  which  the  debtor,  being  judicially  called  on  to  pay,  and  who 

pay  upon  citation,  refuses  or  neglects  to  pay,  and  thereby 

%  mord}    The  Lord  Chancellor  (Brougham)  said  in  Goldie's 

claim  of  the  party  is  for  two  sums,  the  principal  which  was 

the  interest.     The  party  refusing  payment  on  the  citation  has 

elf  in  mord,  and  is  just  as  much  liable  to  pay  interest  upon 

interest)  as  upon  the  principal,  or  any  other  debt  which  one 

s  another.'     The  same  rule  was  followed  in  the  later  case  of 

where  the  other  authorities  on  the  subject  will  be  found 

len  the  creditor  gives  a  charge  for  payment  of  his  debt  and  Registration 

OP  CHAIIQK* 

lereon,  and,  within  year  and  day  after  expiry  of  the  charge, 
he  messenger^s  execution  of  charge  in  the  Begister  of  Homiags, 
tration  has  the  effect  of  accumulating  the  debt,  and  the  interest 
i  date  of  the  registration,  into  a  capital  sum,  and  of  making  the 
bed  sum  bear  interest  till  paid.^  The  same  result  followed 
!  Act  1621,  cap.  20,  when  the  creditor  gave  his  debtor  a  charge 
mt^  and,  on  expiiy  of  the  charge,  denounced  him  a  rebel  at  the 
rh  of  the  county  of  his  domicile.  In  such  case,  the  interest  on 
lolated  sum  ran  from  the  date  of  the  denunciation.     But  the 

«.  H'Xeill,  26tli  May  1826,       1830,  8  Sh.  357 ;  affirmed,  3d  Oct  1831, 

M  reyened,  22d  Dec  1830,      5  Wil.  &  Sh.  745. 

L  455.  '  Maclean  v,  Campbell,  15th  February 

1856,  18  D.  609. 

M*NeiIl,  28ih  May  1829,  7  *  Personal  Diligence  Act,   1  &  2  Vict 

d  Qoidie  V,  Napier,  21tt  Jan.      o.  114,  s.  5,  10. 
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older  fonns,  though  not  abolished,  are  now  virtoallj  superseded  t^i 
Personal  Diligence  Act.     In  the  general  case,  a  charge  must  be 
and  followed  up  as  above.    But,  where  a  threatened  charge  isi 
— whereby  an  actual  charge  is  rendered  incompetent^ — the 
successful  in  the  suspension,  will  be  allowed  the  benefit  of  the 
lation  of  principal  and  interest  into  a  capital  sum  bearing  intooi^^ 
much  as  if  he  had  given  and  followed  up  an  actual  charge.^ 

3.  Accumulation  of  interest  likewise  takes  place  in  an  action  of  \ 
dication  for  the  debt,  terminating  in  a  decree.     The  decree,  which  kj 
a  judicial  disposition,  adjudges  the  debtor^s  lands  to  the  creditor  (i 
ably  conform  to  law)  in  payment  of  his  debt,  principal,  interest  to  i 
of  decree,  and  expenses;  all  which  are  accumulated  in  one  sum  in  I 
decree,  the  accimiulated  sum  expressly  bearing  interest^ 

4.  The  decree  of  judicial  sale  in  an  action  of  ranking  and  salei 
bankrupt  estate,  or  in  an  action  of  sale  at  the  instance  of  an  %\ 
heir,  has  practically  the  effect  of  accumulating  interest  with 
as  at  the  date  when  the  price  of  the  lands  sold  is  payable,  as  &r 
price  will  go  in  meeting  the  interest ;'  because  the  price,  when 
by  the  purchaser,  is  applicable  in  extinction  of  the  interest  doe, 
as  of  the  principal  sum.     The  price  is,  in  fact,  set  apart  to  the 
to  the  extent  of  the  sums,  principal  and  interest,  due  to  him ;  and 
interest  in  his  favour,  which  is  the  same  thing  as  making  the  ii 
due  to  him  on  his  debt  bear  interest. 

5.  Erskine^  holds  that  the  Act  1621,  cap.  28,  authorises  the 
of  obligations  in  bonds  for  money  lent,  for  pajrment  not  only  ofi 
principal  sum,  but  also  of  the  interest  to  the  term  of  payment^ 
the  whole  sum  of  principal  and  interest  then  due  to  carry  interest^ 
and  after  that  term,  till  paid.    In  present  practice  such  a  thing  ii 
known ;  and  bonds  ought  not  now  to  be  so  framed.    But  accami 
of  arrears  of  interest  with  the  principal,  into  a  capital  sum  which 
bear  interest,  is  occasionally  matter  of  voluntary  arrangement,  and 
objectionable.     The  amount  of  the  interest  in  such  cases  is  in  Mj 
addition  to  the  original  loan.    In  cases  where  this  occurs,  a  bond  d< 
roboration  ought  always  to  be  granted  for  the  accumulated 
the  principal  and  unpaid  interest    But  there  can  be  no  stipi 
periodical  accumulation,  or  for  compound  interest     Such  sti] 
would  be  contrary  to  law.     And  there  is  no  authority  for 
under  an  ordinary  bond  or  bill,  the  annual  accumulation  of  int 
arrear,  as  we  shall  see  can  be  done  in  the  case  of  a  cash-credit 
a  banker's  or  factor's  account ;  and,  although  there  be  relative 
under  an  ordinary  bond  or  bill,  yet,  if  it  is  not  vexatious,  there » 
authority  for  claiming  'rests'  (that  is,  periodical  accumulations) 
being  penal* 

1  Findlay  v.  Donaldson's  Trustees,  10th  '  1  Bell's  Comm.  651,  653. 

Feb.  1849,  11  D.  569.  «  Erakine,  iii  3.  81. 

-  See  Style  Book  (3d  Edition),  iii.  337.  ^  JoUy's  and  Madeaa'a 
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L  GautioneTS,  as  we  have  seen,  are  entitled  to  interest  on  advances 
p  by  them  to  dischaTge  interest  due  by  the  principal  debtor.    The 
paid  by  the  cautioner  is  just  an  advance  of  cash  necessarily 
by  him  for  the  principal   debtor,  on  which,  as  on  any  other 
lawfully  made  by  one  for  another,  interest  ought  to  run  in 
of  the  party  making  the  advance.^ 

In  bank  accounts,  the  interest  is  annually  accumulated  in  the  Bank 

course  of  business,  and  the  obligation  in  a  cash- credit  bond  to  ^^^^"**''*' 

Cor  payment  of  interest,  covers  interest  calculated  on  this  prin- 

On  the  other  hand,  the  interest,  when  so  stated  and  accumulated, 

a  principal  sum,  bearing  interest  from  the  date  of  the  accumu- 

i;  and  when  two  or  more  co-obligants,  of  whom  one  is  principal, 

others  really  cautioners,  are  bound  to  a  bank  for  a  cash-credit 

amount,  with  the  interest  to  become  due  thereon,  it  is  not 

it  for  the  bank,  after  having  accumulated  interest  into  capital, 

aimnal  balance  of  the  account,  to  remodel  the  account  so  as  to 

accumulated  interest  not  capital,  but  interest ;  at  least,  the 

it,  by  such  proceeding,  make  a  co-obligant  liable  in  the  stipu- 

mnt  of  the  credit,  with  interest  from  the  date  when  the  credit 

drawn  out.    The  co-obligant  cannot  be  made  liable  for  more 

fixed  amoimt  of  the  credit,  with  the  interest  thereon  from  the 

the  last  balance  of  the  account  preceding  the  date  of  the  claim 

the  same  principle  as  in  the  case  of  bankers,  law-agents  acting  LAw-Aoioin. 
are  bound  to  bring  their  accounts  to  a  balance,  and  accumu- 
interest  thereon  annually.^    In  Graham's  case,  a  factor  was 
ifiable  to  pay  interest,  at  four  per  cent,  on  the  accumulated  balance 
and  interest,  arising  on  his  accoimts  with  a  deceased  brother, 
he  was  not  allowed  any  factor  fea     In  the  case  of  Wellwood's 
^  the  Court  found  that  the  factor  for  the  trustees  was  liable  to 
with  interest  at  the  rate  of  four  per  cent,  per  annum,  on  all 
leys  in  his  hands,  from  time  to  time ;  and  that  his  accoimts 
be  balanced  annually,  so  that  the  yearly  balance,  on  whichever 
tiie  account  it  might  be,  might  bear  interest.    Again,  in  the  case 
Duke  of  Queensberry's  Executors,®  the  general  rule,  that  factors' 
should  be  brought  to  a  balance,  and  the  interest  accumulated 
r,  was  laid  down.     In  that  case,  moreover,  the  factor  was  in- 
to his  constituent  in  a  principal  sum  on  heritable  bond.     He  was 
to  retain  such  principal  sum  till  he  should  be  relieved  of  an 
of  warrandice  undertaken  for  his  constituent :  but  he  was 


Snkine,  m.  3.  78,  and  cases  there 

ihank   v.    British    linen    Co., 
ilToT.  ISdi,  13  Sh.  91. 

lie  «.  WilluuDSon,  9th  Jan.  1863, 


TOL  L 


^  Graham  v.  Frier,  14th  Jan.  1824,  2 
Sh.  606. 

*  Wellwood's  Trustees  v.  BoswcU,  17th 
Dec.  1856,  19  D.  187. 

*  Duke  of  Queensberry's  Execntors  v. 
Tait,  2l8t  Dec.  1826,  5  Sh.  180. 
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older  forms,  though  not  abolished,  ore  now  Tirtually  sup^nedi 
Personal  Diligence  Act.     In  the  general  case,  a  charge  maH 
and  followed  up  as  above.    But,  where  a  threatened  charge  is 
— whereby  an  actual  charge  is  rendered  incompetent^ — dk. 
successful  in  the  suspension,  will  be  allowed  the  benefit  oC 
lation  of  principal  and  interest  into  a  capital  sum  beani 
much  as  if  he  had  given  and  followed  up  an  actual  chaigi 

3.  Accumulation  of  interest  likewise  takes  place  in  an 
dication  for  the  debt,  terminating  in  a  decree.     The  decCL 
a  judicial  disposition,  adjudges  the  debtor's  lands  to  the  c 
ably  conform  to  law)  in  payment  of  his  debt,  principal 
of  decree,  and  expenses ;  all  which  are  accumulated  i 
decree,  the  accumulated  sum  expressly  bearing  inteies 

4.  The  decree  of  judicial  sale  in  an  action  of  ran 
bankrupt  estate,  or  in  an  action  of  sale  at  the  insta. 
heir,  has  practically  the  effect  of  accumulating  inte 
as  at  the  date  when  the  price  of  the  lands  sold  is  p 
price  will  go  in  meeting  the  interest  ;^  because  the 
by  the  purchaser,  is  applicable  in  extinction  of  the 
as  of  the  principal  sum.     The  price  is,  in  fact,  set 

to  the  extent  of  the  sums,  principal  and  interest^  d 
interest  in  his  favour,  which  is  the  same  thing  r 
due  to  him  on  his  debt  bear  interest. 

5.  Erskine^  holds  that  the  Act  1621,  cap.  28 
of  obligations  in  bonds  for  money  lent,  for  pr 
principal  sum,  but  also  of  the  interest  to  the  te 
the  whole  sum  of  principal  and  interest  thendv 
and  after  that  term,  till  paid.    In  present  prac 
known ;  and  bonds  ought  not  now  to  be  so  fr 
of  arrears  of  interest  with  the  principal,  into 
bear  interest,  is  occasionally  matter  of  volunto 
objectionable.     The  amount  of  the  interest  i" 
addition  to  the  original  loan.    In  cases  when 
roboration  ought  always  to  be  granted  for  1 
the  principal  and  unpaid  interest.    But  th« 
periodical  accumulation,  or  for  compound 
would  be  contrary  to  law.     And  there  i 
under  an  ordinary  bond  or  bill,  the  annua 
arrear,  as  we  shall  see  can  be  done  in  the 

a  banker's  or  factor's  account ;  and,  aItho< 
under  an  ordinary  bond  or  bill,  yet,  if  . 
authority  for  claiming  'rests'  (that  is, 
being  penaL* 

1  Findlay  v.  Donaldson's  Trustees,  10th 
Feb.  1849,  11  D.  669. 

^  See  Style  Book  (3d  Edition),  iii.  337. 
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framing  an  obligation  intended  to  bind  each  of  two  or  more  penov 
solidym,  to  omit  to  take  them  bound  'conjointly  and  severally/ 
last  word,  *  severally/  clearly  and  beyond  all  doubt  subjects  ea^ 
liability  in  solidum,  or  for  the  whole  debt  The  introduction  of  the 
'  severally '  has  the  same  effect  as  if  each  obligant  had  granted  a 
or  separate  bond  to  the  creditor  for  the  whole  debt  And  each  of 
obligants  so  bound  can  be  sued  for  payment  or  fulfilment  of  the  wl 
without  calling  the  others.^  The  result  is  the  same  if  the  parties 
boimd  '  as  full  debtors,'  or  '  as  co-principals  and  full  debtors  ;**  also  if  j 
terms  of  the  obligation  are  such  as  to  import  a  copartnery  betwen^ 
co-obligants, — ascopartnershipof  itself  implies  joint  and  several 
Even  a  joint  purchase  for  common  behoof  renders  the  purchasers 
liable  for  the  price,  and  the  joint  obligation  to  grant  bills  as 
for  purchases  to  be  made.^  Also,  decree  for  expenses  against  the 
pursuers  of  a  process,  proceeding  on  the  same  groimd  of  action,  and 
the  same  conclusion,  infers  several  liability  for  the  whole  ezpensea' 
The  liability  is  necessarily  the  same,  if  the  subject-matter  of 
obligation  be  indivisibla*  But  if  the  subject  be  divisible, — ^for 
an  obligation  for  the  delivery  of  wines  or  other  fungibles, — the  o 
is  on  the  same  footing  as  one  for  payment  of  a  sum  of  money, 
and  several  liability,  however,  will  be  involved,  even  where  the 
formance  of  a  fact  results  in  a  claim  of  pecuniary  damages,  if  sudtl 
suit  is  brought  about  by  the  mere  operation  of  law/  The  mere 
into  a  claim  of  damages  does  not  convert  the  obligation  in  solidwm 
an  obligation  pro  raid.  On  the  other  hand,  if  the  money  claim 
imder  the  bond,  and  as  the  stipulated  alternative  to  the  obligatioi 
perform  the  fact,  the  liability  for  the  money  will  be  divisible  among 
parties  pro  ratd^  The  intention  of  the  parties,  however,  as  to  their 
spective  liabilities,  may,  if  proved  by  their  oath,  authorise  a  claim 
more  than  the  words  of  the  obligation  would  ordinarily  imposa^  A 
engaging  to  bind  '  conjunctly  *  with  another  for  the  price  of  sheep  to 
purchased,  was  held  to  mean  that  the  party  would  engage  for  the 
debt^^  Lord  Elchies  says,^^  *  Unanimously  we  held  him  liable  in  sot 
'  which  is  the  common  acceptation  among  the  commons  of  the  word 
'  junctly!  There  is,  on  the  other  hand,  the  instance  of  an  obligation 
two  parties  conjunctly  and  severally,  with  this  addition,  '  ilk  one  for 
own  part,'  which  last  words  were  held  to  qualify  the  preceding  worda^ 


1  Richmond  v,  Grahame,  Stli  Feb.  1847, 
9  D.  633. 

*  Dunbar  v.  Earl  of  Dundee,  July  1605, 
M.  3584  ;  Cleghurn  v,  Yoraton,  26th  Dec. 
1707,  M.  14,624. 

3  Mushet  V,  Harvey,  16th  Dec.  1710, 
M.  14,636. 

^  M'Laud  V.  Young,  20th  Dec.  1665, 
M.  2282. 

^  Countess  of  Sutherland  v.  Cuthbert, 
24th  Feb.  1776,  5  Br.  Sup.  439. 

0  Grott  r.  Sutherland,  14th  June  1672, 


M.  14,631  ;  and  Dickson  v.  Tomer, 
Nov.  1697,  M.  14,632. 

^  Darlington  v.  Hamilton,  6th  Dee.  18| 
15  Sh-  197,  Lord  MoncreiflTs  Note. 

8  Erekine,    iii.    3.    74 ;    Dennistoa  j 
Semple,  16th  July  1669,  M.  14.63a     j 

»  See  Campbell  v.  Farquhar,  25tli  IM 
1724,  M.  14,626. 

w  Sloan  V.  Macmillan,  5th  Feb.  Ill 
M.  14,630. 

"  Elchies,  voce  SoUdum  el  pro  rti«4»  J 
1,  Notes,  431, 
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^h  liable  pro  raid  only  ;^  and  in  a  case  not  altogether  free  of 

s,  where  each  of  two  parties  separately  gave  a  letter,  saying,  'I 

become  bound  to  yon,  along  with  A.  B.,  to  guarantee  to  yon  to  the 

>f  £800/ — the  obligation  was  held  joint,  and  not  several,  and  to 

b  only  for  the  half,  in  like  manner  as  if  the  two  had  in  one  letter 

lemselres  jointly  for  the  snm  in  question.' 

bligation  by  two  parties,  which  in  its  terms  imports,  though  it  Principal  amd 

i  express,  that  one  is  the  principal  and  the  other  cautioner,  ^^^^^^"^ 

he  one  as  principal,  and  the  other  as  cautioner,  liable  for  the 

bt^  without  the  quality  of  'conjointly  and  severally'  in  the  bond.* 

>  or  more  principal  debtors,  who  are  bound  conjointly  and 

to  the  creditors,  are  botmd  in  like  manner  in  relief  of  one  who 
id  himself  as  their  cautioner,  although  the  co-principals  were  not 
r  obliged  in  the  bond  to  relieve  him  conjtmctly  and  severally, 

to  *  relieve  him  in  general ;'  because  '  the  co-principals  being 
o  the  original  creditor,  conjunctly  and  severally,  were  also  bound 
te  cantioner,  who  interposed  conjimctly  and  severally  for  them, 
10  by  payment,  taking  an  assignation  from  the  creditor  for  his 
ief,  came  in  place  of  the  creditor.^ 
rs  and  curators  also  are  jointly  and  severally  liable  to  the  pupil 

(unless  their  liability  is  limited  by  the  deed  of  their  appoint- 

joint  and  several  liability,  however,  when  undertaken,  is  in-  Reubf. 
IT  the  benefit  of  the  creditor,  and  not  with  the  view  of  altering 
ng  the  rights  and  liabilities  of  the  obligants  respectively,  inter  se; 
ffdingly  if  any  one  of  them  is  required  to  pay  more  than  his 
proportion  of  the  debt,  he  has  right  of  relief,  or  recourse  by 
nst  his  co-obligants  for  the  excess  of  his  payment  beyond  his 
bare.^  The  joint  and  several  liability  of  the  obligants,  however, 
in  questions  inter  se  to  this  effect,  that,  if  one  or  more  of  them 
lome  insolvent,  the  deficiency  arising  through  his  or  their  in- 
falls  npon  the  others,  increasing  their  rateable  proportions 
rely  of  the  debt.  And  the  right  of  relief  or  recourse,  on  the 
;he  solvent  obligants,  inter  se,  becomes  operative  as  above  with 
)  to  the  increased  proportions.*  This  right  of  relief  or  recourse 
'  law  on  payment  of  the  debt ;  and  it  is  not  necessary,  in  order 
te  recourse,  that  the  obligant  paying  shall  obtain  an  assignation 
sbt  from  the  creditor.^ 

eneral,  when  two  or  more  individuals  join  in  a  personal  bond,  one 
sr  debtor,  and  the  others  only  his  cautioners ;  but  it  is  usual, 

bar  «.  M^Kain,  28th  Jaly  1638,  ^  Carewell  v.  Irvine,   15th  Jan.   1850, 

12  D.  462. 
ndcr  V.  Sooit»  28th  Nov.  1827, 

*  Finlayson  v.  Smith,  20th  Dec.  1827, 
fi  Sinu^han,  6th  July  1721,  M.      6  Sh.  264. 

^637. 

oao  V.   French,  June  1713,  M.  ^  Craigie  v.  Graham,  2l8t  Doc  1710 

M.  14,649. 
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notwithstanding,  to  frame  the  bond  juat  as  if  all  were  proper  del 
and  in  the  same  situation  as  regards  the  loan.     It  is  sometimes  obj 
to  that  form,  that  it  states  what  is  contrary  to  the  fact, — in  makingi 
whole  parties  acknowledge  that  they  had  borrowed  and  received 
amount  of  the  loan ;  whereas  in  truth,  only  one  of  them  waa  M 
borrow  and  receive,  though  all  were  to  undertake  for  repayment 
order  to  meet  that  objection,  the  bond  can  make  the  actual 
only  grant  the  acknowledgment  of  the  receipt  of  the  loan,  thou^ 
parties  will  bind  themselves  jointly  and  severally  for  repayment 
vnll  constitute  a  good  obligation  on  each  and  all  of  the  parties^  < 
being  of  course  taken  to  get  all  of  the  parties  to  subscribe.    The 
effect  of  omitting  to  obtain  the  subscription  of  any  one  or  more  of 
obligants  named,  in  a  bond  so  framed,  is  shown  in  the  case  of 
to  be  afterwards  referred  to  more  particularly. 

When  two  or  more  obligants  grant  a  bond,  one  being  proper  ( 
and  the  others  cautioners  only,  it  is  proper  for  the  cautioners  to 
from  the  principal  debtor  either  a  formal  bond  of  relief  or  a  prol 
acknowledgment  that  the  debt,  though  ex  facie  due  by  both  or  tUi 
parties,  is  truly  due  by  the  grantor  of  the  acknowledgment  ODlf,^ 
an  obligation  by  him  to  relieve  the  other  or  others  as  accords* 
Oo-oBuoAim    obligants  sometimes  engage  for  pa3rment  of  interest  only ;  in  whidii 
the  bond,  after  an  introductory  or  narrative  clause  and  obligation 
part  of  the  proper  debtor  to  pay  the  principal  sum,  and  coi 
penalty  in  case  of  failure,  will  proceed  thus  :  'And  I,  the  said  A.'i 
is  the  proper   debtor),  'and  I,  C  (that  is  the  co-obligant  for 
interest),  '  hereby  bind  ourselves,  jointly  and  severally,  and  our 
*  executors,  and  representatives  whomsoever,  without  the 
'  discussing  them  in  their  order,  to  pay  to  the  said  R  or  his 
'  the  interest,'  etc.,  as  in  the  form  applicable  to  bonds  by  two 
When  the  obligation  for  interest  is  not  incorporated  in  the 
will  narrate  the  bond,  and  that,  in  the   treaty  for  the  loan»  it 
stipulated  and  agreed  that  the  co-obligant  should  become  bound 
payment  of  the  interest.    The  obligation  will  then,  without  prejuc 
the  bond  for  the  principal  and  interest,  but  in  corroboration  thereof  1 
the  co-obligant,  his  heirs,  etc.,  without  the  necessity  of  i 
pay  the  interest,  in  terms  corresponding  to  those  of  the  obligatioftj 
interest  in  the  principal  bond,  and  will  close  with  consent  to 
and  testing-clause  in  common  form;  the  ind/udce  of  execution, if 
pressed,  being  six  days. 

The  granter  of  a  collateral,  obligation  for  payment  of  infa 
sometimes  made  to  renounce  not  only  the  benefit  of  discussion,  as 
his  own  heirs,  but  also  the  benefit  of  discussion  of  the  granter  of 
principal  bond  ;  but  this  last  provision  should  not  be  introduced, 
obligation  is  not  legally  that  of  a  cautioner,  but  of  a  principal,  who 
had  right  to  require  the  discussion  of  the  co-principal  obligant ;  and  i 

^  Patenon  t;.  Bonar,  9th  March  1844,  6  D.  987. 
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Mercantile  Law  Amendment  Act,^  even  cautioners,  in  obligations 

after  that  Act  came  into  operation,  have  no  longer  the  benefit  of 

don,  unless  they  specially  stipulate  for  it  in  their  bond. 

kt  I  have  said  before  as  to  preserving  evidence  of  cautionry,  in 

of  a  bond  by  two  or  more  parties  as  ex  fade  co-principals,  is 

applicable  to  this  case ;  and  it  may  be  well  to  offer  a  word  of 

here  against  the  insidious  character  of  cautionary  obligations 

it  of  interest  on  borrowed  money.     They  are  often  asked  of 

its,  and  other  parties,  and  are  represented  and  supposed  to  be 

rely  light  and  little  onerous,  and  so  they  are  undertaken  with- 

consideration.    But  there  is  no  greater  mistake.    Professor 

■jSy*  'This  looks  like  an  obligation  for  the  interest  only ;  but,  if 

sabject  of  the  security  fail,  it  seems  to  result  in  an  obligation  for 

principcLl  sum,  or  an  annuity  redeemable  by  payment  of  that  sum, 

must  be  ruled  by  the  same  principles  which  regulate  annuities/ 

point  he  refers  to  the  case  of  Fairholm's  creditors  (but  without 

any  report  of  it),  in  which  the  Court  of  Session  gave  judgment 

collateral  obh'gants  bound  for  interest  only,  decerning  for  pay- 

of  the  principal  sum.     The  case,  he  says,  was  appealed,  and  re- 

on  a  specialty,  and  compromised.    But  any  one  who  is  bound  to 

|flie  interest  of  a  debt  is  substantially  bound  for  the  debt,  whether 

[pal  can  be  exacted  from  him  or  not     It  is  the  same  thing,  in 

whether  a  party  is  bound  to  pay  £1000  of  capital  or  an  annuity 

for  ever. 

the  rate  of  interest  is  to  rise  and  fall  with  the  market- rate  on 
bonds,  the  arrangement  to  that  effect  will  be  expressed,  as  already 
I,  in  a  separate  probative  letter,  from  the  creditor  to  the  debtor; 
there  is  to  be  a  fixed  rate  of  interest  for  a  term  of  years  certain,  as 
les  agreed  on,  there  is  no  objection  to  the  insertion  of  a  con- 
to  that  effect  in  the  bond ;  a  form  for  which  will  be  foimd  in  the 
ion  of  the  Juridical  Society's  Styles.^ 

The  next  variety  which  I  notice,  in  the  form  of  personal  bond,  is  Bond  to  onb 
of  a  bond  granted  to  one  in  liferent,  and  another,  and  Us  heirs,  ^r^^]^^^ 
)r8,  or  assignees,  in  fee.     In  such  cases,  whilst  the  liferent  subsists,  ^  ^™' 

iter  and  fiar  must  concur  in  calling  up  the  debt,  and  in  grant- 
discharge  or  assignation  on  payment;  and  the  money,  when  paid, 
to  be  placed  in  deposit,  or  otherwise  kept  by  itself,  for  behoof 
parties,  according  to  their  respective  rights.     All  this  involves 
lent,  which  may  in  some  cases  be  matter  of  difficulty ;  and, 
5r  money  is  to  be  lent  for  behoof  of  liferenter  and  fiar,  the  inter- 
of  trustees  for  behoof  of  the  parties  according  to  their  inter- 
ivill  be  found  convenient.    A  trust-deed  is  not  essential  for  this 
It  is  enough  to  take  the  bond  to  the  trustees,  in  trust  for 
of  the  parties  in  liferent  and  fee  respectively ;  and  to  declare 
the  trustees  shall  be  entitled  and  bound  to  hold  for  behoof  of  the 

h9  k  20  Vict  e.  SO,  a.  8.       M  BeU's  Gomm.  347.      '  Style  Book,  4th  edit.,  L  600. 
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parties,  during  the  subsistence  of  the  liferent ;  and  shall  be  bound, 
the  lapse  thereof,  and  on  being  duly  discharged  and  reimbursed, 
relieved  of  expenses,  to  denude  in  favour  of  the  fiar.    The  bond 
also  contain  the  usual  clauses  of  indemnity  in  favour  of  the  trustees, 
of  the  debtor,  assignees,  and  others  transacting  with  the  trustees, 
ing  the  trustees  not  liable  for  omissions  or  for  one  another,  but  oiij 
act  honourably,  and  account  for  actual  and  personal  intromissioDs; 
declaring  assignees  and  others  transacting  with  the  trustees  not 
with  the  purposes  of  the  trust.    Of  this  you  will  find  a  suitable  fom 
the  volume  of  the  Juridical  Society's  Style  Book  already  referred  to.* 
Bond  to  (3.)  Where  bonds  are  granted  to  trustees,  in  trusts  formally 

TBusTKM.  tuted,  the  narrative  clause  will  contain  an  acknowledgment  of  the 
of  the  money  from  the  lenders,  as  trustees  of  the  truster,  acting 
deed  or  deeds,  which  will  be  shortly  specified  and  described ;  the 
will  be  acknowledged  expressly  as  made  '  out  of  the  trust-fonds 
their  management  as  trustees  foresaid;'  and  the  obligatory  daos^ 
ing  the  borrower  in  repayment,  will  be  conceived  in  favour  of  tbe 
tees  in  trust,  in  accordance  with,  and  for  the  purposes  of,  the 
deeds,  and  their  assignees,  and  will  contain  the  declarations  or 
of  indemnity  before  referred  to,  for  the  security  of  the  debtor, 
and  others,  and  Which  in  this,  and  the  case  immediately  before 
to,  will  be  inserted  at  the  end  of  the  obligation,  and  before  the 
to  registration. 
To  BANKS,  KTo.  (^0  Whcrc  bouds  are  granted  to  incorporated  banks,  or  public 
panics,  or  trusts,  the  description  of  the  creditors,  and  the  oh 
clause  pointing  out  to  whom  the  money  is  to  be  payable,  and  by 
discharges  or  assignations  are  to  be  granted,  will  be  regulated,  in 
case  of  companies  incorporated  under  the  provisions  of  public 
agreeably  to  these  Acts;  in  the  case  of  companies  incorporated 
special  Acts  of  Parliament,  or  Boyal  Charter,  or  Letters-Patent^  bj 
provisions  of  such  Act,  Charter  or  Patent ;  or  by  the  use  and  want 
the  deed  of  constitution  is  silent  as  to  the  name  in  which  the 
of  the  corporation  is  to  be  held.  Thus  bonds  for  money  lent  by 
Eoyal  Bank  of  Scotland  are  conceived  in  favour  of  '  The  Boyal  Bank 
Scotland,'  and  the  assignees  of  the  bank.  In  such  cases  the  Act,  or 
instrument  of  constitution,  must  be  strictly  adhered  to.  The  in* 
tion  is  the  creature  of  the  instrument  of  constitution,  and  can  do 
disconform  to  its  provisions.  When  the  company  is  unincorpoiatod, 
is  sufficient  to  make  a  personal  bond  for  money  lent  or  due,  payaUe 
the  company,  soda  nomine,  and  their  assignees.  But  it  is  more  usual 
make  the  bond  in  such  cases  payable  to  the  whole,  or  some  of  the  pii^ 
ners  individually,  and  the  survivors  and  survivor  of  them,  in  trostiM 
behoof  of  the  company  and  partners  thereof,  according  to  their  interaAi 
and  to  the  assignees  of  the  trustees,  and  of  the  survivors  or  surnftf^ 
of  them. 

1  Style  Book  (4th  edition),  L  p.  600. 
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CHAPTEE    III. 

\  Bqhds  in  favour  of  banks  or  merchants  are  frequently  granted,  not  cabh-crkdit 
a  present  advance  in  loan,  but  with  a  view  to  cover  the  operations  ^^"»- 

a  cash-account  or  account-current,  to  be  kept  in  the  books  of 
bank  or  mercantile  company ;  out  of  and  into  which  account  money 
be  drawn  and  paid,  in  the  ordinary  course  of  trada     These  are 
ly  termed  '  Cash-credit  Bonds/    When  merely  personal,  they 
Berer  granted  by  individuals  singly  ;  but  they  are  of  common  occur- 
on  the  part  of  trading  companies,  or  of  two  or  more  joint  and 
obligants.     Banks  look  usually  for  two  co-obligants,  in  addition 
^flieir  real  customer ;  making  three  parties  in  all,  each  liable  to  the 

for  the  whole  debt 

Ihe  bonds  proceed  on  the  narrative  that  the  directors  (or  other 

-bearers)  of  the  bank  have  agreed  to  allow  the  obligants  credit  to 

ied  amount,  on  a  current  cash-accoimt  to  be  kept  in  the  books  of 

bank,  at  a  particular  office  or  place,  in  the  name  of  some  one  of  the 

Its  particularly  specified,  or  of  the  company ;  and  to  be  operated 

■by  the  person  so  pointed  out,  or  by  the  company,  all  as  the  case 

be ;  and  the  obligants  bind  themselves  to  pay  on  demand,  at  any 

after  a  certain  number  of  months  from  the  date  of  the  bond,  to 

bank,  or  to  trustees  for  the  bank,  their  assignees,  etc.  (in  the  form 

ibed  by  the  bank's  Act  of  Parliament  or  charter  of  incorporation, 

other  deed  of  constitution),  the  sum  of  the  credit,  or  such  part  or 

thereof  as  shall  at  any  time  be  due  upon,  the  cash-account,  and 

within  the  office  or  place  of  business  of  the  bank  (or  other  place 

I),  with  penalty  in  usual  form,  and  interest  on  the  sum  of  the 

or  such  part  or  parts  thereof  as  shall  be  due  for  the  time,  at  a 

rate  per  annum,  from  the  time  of  advance  until  repayment. 

what  I  have  said  with  reference  to  the  rate  of  interest  to  be  stated 

iboiids  to  banks  for  fixed  loans,  is  equally  applicable  to  the  case  of 

[it  bonds. 

Ihe  transaction  being  one  not  of  permanent  loan,  to  bear  interest  from 

to  term,  but  of  banking,  in  which  the  interest  will  be  charged  to  the 

at  the  annual  balance,  there  will,  of  course,  be  no  stipulation  for 

it  of  half-yearly  interest,  as  in  ordinary  loan  transactions. 

Ibe  obligatory  clause  will  be  followed  by  a  declaration  that  the  sums 

^le  placed  to  the  debit  of  the  .account  shall  include  not  only  all  sums 

inmey  which  shall  be  advanced  by  the  bank  to  the  party  by  whom 

•ooount  is  to  be  operated  on,  but  also  all  other  advances  of  every 

which  the  bank,  at  any  time,  shall  make,  or  become  responsible  for, 

inch  party,  or  on  his  accoimt,  or  on  his  credit,  and,  generally,  aU  sums 

;h  the  party  shall,  at  any  time,  be  owing,  or  in  any  manner  of  way 

for^  to  the  bank.    The  bank  will  be  declared  entitled,  at  any  time, 
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to  place  the  amount  of  all  such  debts  and  liabilities  to  the  debit  of 
cash-account,  but  without  prejudice  to  any  other  securities  held  by 
bank  for  such  debts  and  liabilities,  or  any  of  them ;  and  it  w^ 
declared  optional  to  the  bank  to  charge  the  same  to  the  cash-i 
or  not,  as  the  directors  of  the  bank,  or  other  office-bearers,  shall  think 

The  cash-credit  bond  is  truly  an  obligation  for  payment  of  the 
due  on  an  account-current     It  is  therefore  necessary,  with  a  view 
cially  to  execution  by  diligence  against  the  grantors,  to  haye  a 
mode  fixed,  whereby  the  balance  due  shall  be  readily  ascertained, 
is  done  by  stipulating  that  a  certificate  of  the  amount  due  on 
account,  under  the  hand  of  the  cashier,  or  some  other  of  the  pri] 
officers  of  the  bank  for  the  time  being,  shall  be  sufficient  to  ooi 
and  ascertain  the  balance  due  by  the  parties  under  the  bond,  to  wl 
there  is  usually  added  a  declaration  that  no  suspension  shall  pan 
charge  or  threatened  charge  for  payment  of  the  balance  so  asci 
except  on  consignation  of  the  sum  sought  to  be  suspended.    There 
obviously  be  much  convenience  to  a  bank  in  being  enabled,  in 
option,  to  place  to  the  cash-account  all  sums  for  which  the  party 
ing  on  it  is  indebted  to  them.    Such  sums,  if  so  dealt  with,  immi 
fall  under  the  obligations  of  the  bond,  and  will  be  included  in  the 
ficate  or  account  liquidating  or  ascertaining  the  balance  due  for  the 
and,  in  virtue  of  the  bond  and  relative  certificate  or  account^  the 
can  use  summary  diligence  for  such  sums  against  all  or  any  of 
obliganta 

The  certificate  or  account  made  up  and  authenticated  in  the 
prescribed  by  the  bond  does  not  require  to  be  registered  before  resoi 
to  diligence  against  the  obligants.  The  bond  is  the  ground  of 
for  the  sum  due  by  the  account  The  certificate  or  account  fixes 
amount  of  that  sum  for  diligence  or  for  ranking  in  a  sequestratioa^  HI 
declaration  in  the  bond,  however,  that  the  certificate  shall  constitute  aiJ 
ascertain  the  balance,  does  not  preclude  scrutiny  into  the  account* 

And  the  declaration,  that  no  suspension  shall  pass,  except  on  co# 
signation,  is  not  an  absolute  bar  to  suspension  on  caution.'  PiofesMi 
Bell  says/  in  reference  to  Forrester's  case, '  the  case  was  very  deliberat^jl 
considered,  and  the  majority  of  the  Court  thought  the  clause  an  intON 
ference  with  the  public  law  of  the  land ;  and  he  says  the  stipulatWI 
is  not  legitimate  or  effectuaL  Effect  was  again  refused  to  this  declai|p> 
tion  in  a  subsequent  case.^  The  clause,  notwithstanding,  is  univ» 
sally  retained  in  such  bonds. 

In  such  bonds,  care  must  be  taken  to  obtain  the  subscriptions  of  all 


1  Fisher  r.  Stewart,  11th  Feb.  1824,  2 
Sh.  695. 

'  Lord  Alloway  authorised  such  scrutiny 
in  a  case  of  the  Bank  of  Scotland,  decided 
in  the  winter  session  1818,  noticed  (but 
not  named)  in  1  Bellas  Comm.  364,  note  3; 


see  also  Smith  v.  Dnimmond,  25th  JiM 
1829,  7  Sh.  792. 

3  Forrester  r.  Walker,  27th  June  1815 
F.  C. 

^  1  Bell's  Comm.  364,  note  4. 

*  Gilmour  r.  Finnic,  8th  July  1831,  \ 
Sh.  907. 
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individuals  named  as  parties.  Where  a  cash-credit  bond  is  granted 
a  bank  in  name  of  two  or  more  parties,  the  account,  as  I  have  said, 
kept  in  the  name  of  only  one  of  fhem,  and  the  bond,  which  narrates 
arrangement,  thereby  shows  that  the  others  are  truly  cautioners, 
;h  they  are  not  expressly  described  as  sucL  In  these  circumstances, 
parties,  so  shown  to  be  cautioners,  are  entitled  to  the  equities  of  a 
Ler ;  because  it  appears  clearly  from  the  transaction,  as  set  forth 
Itiie  deed,  that  they  are  such,  though,  by  subscribing  as  principal  obli- 
and  the  technical  term  *  cautioner'  not  being  used,  they  have  not 
benefit  of  discussion,  and  other  privileges  conferred  by  law  on 
Thus,  in  a  case  where  a  cash-credit  bond  was  granted  to  a 
in  name  of  five  parties,  but  the  account  was  to  be  kept  in  name  of 
of  them  only,  four  of  the  parties  named  as  the  granters  signed ; 
fifth  refused  to  do  so  when  the  bond  was  presented  for  h\a  sig- 
No  intimation  of  this  fact  was  given  to  the  other  cautioners, 
of  whom,  when  charged  to  pay  the  whole  debt,  suspended.  The 
pleaded  that  they  had  not  tmdertaken  to  procure  the  signatures 
the  parties ;  but  the  Court  held  that,  in  respect  of  the  want  of  the 
iption  of  the  fifth  obligant  named  as  a  party,  the  whole  of  the 
were  free  of  liability  under  the  bond.^  A  similar  decision 
pronounced  in  a  later  case,^  where  the  bond  was  for  a  capital  sum, 
in  name  of  five  obligants,  one  of  whom  was  shown,  on  the  face 
the  deed,  to  be  the  principal  debtor.  The  company  intrusted  this 
with  obtaining  the  signature  of  the  obligants,  and  he  forged  the 
of  one  of  them.  The  others  were  held  entitled  to  the  equities  of 
lers ;  and  the  Court  were  of  opinion  that,  in  the  circumstances,  the 
had  undertaken  to  procure  the  subscription  of  the  co-obligants, 
were  liable  for  not  having  done  so ;  they  had,  in  fact,  given  the 
rer  control  of  the  bond,  and  opportunity  of  committing  the  forgery. 
In  connection,  and,  in  some  respects,  in  contrast  with  these  decisions, 
case  of  M'Donald^  requires  attention.  In  that  case  a  bond  for  a 
sum,  granted  in  name  of  five  co-obligants,  and  subscribed  by  only 
of  them,  was  nevertheless  held  binding  on  the  subscribers ;  the 
dcm  to  procure  the  additional  subscription  not  being  attributable  to 
fimlt  or  collusion  of  the  creditor.  The  Court  there  held  that  it  was 
duty  of  the  obligants  themselves  to  see  that  all  parties  signed.  It 
not  appear  from  the  report  whether  the  bond  showed  one  of  the 
its  to  be  principal,  and  the  others  cautionary  obligants.  It  is 
ly  said,  that  the  bond  was  made  out '  in  the  usual  terms.'  But  after 
decision  in  the  cases  of  Paterson,  and  the  Scottish  Provincial  Assur- 
bee  Company,  it  would  be  imsafe  to  rely  on  any  bond  in  name  of 
bferal  obligants  without  obtaining  the  subscriptions  of  them  all.  Neither 

ipatenon  v.  Bonar,  9th  March  1844,      pany  v.  Fringle,  28th  Jan.  1858,  20  D. 
B.  987.  465. 

>  McDonald  v.  Stewart,  5th  July  1810, 
'  Scotiiah  ProTindal  Aasarance  Com-      F.  C. 
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Judicial 

CAUTION. 


is  it  juat  to  those  who  do  subscribe  to  omit  obtaining  the  subscription  of 
all  the  others,  even  if  the  bond  would  be  good  without  such  subecripti 
The  Assurance  Compan/s  case  will  naturally  suggest  that  care  be  talmtl 
to  secure  genuine  subscriptions. 

The  case  of  judicial  cautionry,  however,  is  different  from  that  whi 
we  have  been  considering.  In  such  a  case,  the  finding  of  caution  ii 
transaction  between  the  suspender  or  debtor,  and  the  cautioners,  to  whid^i 
strictly  speaking,  the  charger  or  creditor  is  not  a  party.  In  fiBU^  ^ 
caution  is  forced  upon  the  charger  by  the  Court  against  his  wilL  M( 
over,  the  bond  of  caution  contains  no  clause  to  apprise  the  charger 
one  of  two  or  more  cautioners  stipulated  for  the  signature  of  another 
joint  cautioner ;  and  accordingly,  though  one  of  two  cautioners  in 
suspension  had  not  signed  the  bond  of  caution,  and  the  suspender  htt; 
forged  his  name  to  the  bond,  the  other  cautioner  was  still  found  li 
to  the  charger  under  the  bond,  as  it  was  no  part  of  the  chaiger^s  duty 
see  that  both  cautioners  had  signed ;  and,  in  fact, '  it  is  no  part  of  tki 

*  proceeding,  that  the  charger  should  be  brought  into  contact  with 
'  suspender,  or  the  cautioner  or  cautioners  whom  the  suspender  may 

*  pose,  and  who  may  be  accepted  *  by  the  Bill-Chamber  Clerk.^ 
DsATH  OB  It  has  repeatedly  been  questioned  whether,  notwithstanding  the 
ooK)BualNT8.   of  one  or  more  or  even  all  the  co-obligants  in  a  cash-credit  bond, 

bond  remains  in  force  against  the  heirs  of  the  deceased,  to  the  efied 
their  being  liable  for  drafts  made  after  their  predecessor's  death, 
appears  also  to  have  been  questioned  whether,  after  the  bankruptcy  Qj^ 
one  or  more  co-obligants,  the  other  parties  remained  liable  for  the 
operations  on  the  credit  account  But  it  is  never  stipulated  that^ 
any  of  the  obligants  dies  or  becomes  bankrupt,  notice  is  to  be  sent  to 
the  co-obligants  or  their  representatives ;  neither  is  there  any  geneali 
usage  to  that  effect.  And  it  may  be  considered  to  be  now  delibeiateif^ 
setded  that,  as  a  general  rule,  the  bond  does  remain  operative.  There  i 
a  consistent  train  of  decisions  to  the  above  effect,  of  which,  howeverjfc 
is  unnecessary  to  quote  more  than  the  last  two.^  On  the  faith  of  then 
decisions  the  business  of  banking  has  long  been  carried  on,  and  III 
transactions  depending  on  cash-credit  bonds  were  referred  to  by  tlit^ 
Lord  President  M'Neill  in  the  British  linen  Company's  case,  as  extend* 
ing  not  to  millions  merely,  but  to  billions.  His  Lordship  therefoit' 
refused,  in  that  case,  to  hold  the  question  raised  as  in  any  degree  opei 
to  discussion. 


BOVDBTA 
OOSfPANT. 


Hitherto  we  have  been  considering  the  case  of  a  bond  for  a  cadh 
credit  by  several  individuals,  and  not  by  a  company.  When  such  bondi  ' 
are  granted  by  companies,  there  are  one  or  two  variations  and  additioml  ' 
clauses  of  importance. 


>  Simpson  v.  Fleming,  3d  Feb.  1860, 
22  D.  679. 


>  Morrioe  v,  Scott,  19ih  Feb.  1831, 1 
Sh.  480 ;  British  linen  Company  «.  Ito* 
teith,  12th  Feb.  1858,  20  D.  657. 


IIP.  m.]  THE  PERSONAL  BOND.  269 

L  L  The  bond  will  run  in  the  name  of  A.,  B.,  and  C,  the  individual 
of  the  company  canjing  on  business  in  (a  place  named),  under 
iim  of  A.  &  Co. ;  or  it  may  be  in  the  name  of  the  company,  socio 
with  the  addition  of  the  individual  partners ;  or  even  without 
addition,  though  this  last  form  is  unusual,  and  would  betray  want 
The  narrative  will  be  the  same  as  in  the  case  of  a  cash-credit 
by  individuals,  mviatHs  mutandis. 

Hie  parties  will  bind  themselves,  both  as  partners  of  the  com- 

and  as  individuals,  and  their  heirs,  executors  and  representatives 

rer,  without  the  necessity  of  discussing  them  in  their  order,  and 

ifte  company  and  stock  and  profits  thereof,  all  jointly  and  severally, 

on  demand,  etc.,  as  in  the  case  of  a  bond  by  individuals. 

Hie  sum  which  the  bank,  in  its  option,  may  or  may  not  place  to 

it,  must  of  course  be  due  by,  or  chargeable  against,  the  com- 

not  any  of  the  partners  individually. 

The  most  important  provision  peculiar  to  this  case  is  that  which 

ice  to  changes  in  the  constitution  of  the  company,  by  or  for 

the  obligation  is  granted.    These  changes  may  take  place  by  the 

or  retirement  of  partners,  the  expiry  of  the  contract,  and  a  new 

Lon,  or  the  assumption  of  new  partners ;  and,  when  there  is  no 

in  the  case,  the  bond,  if  it  has  reference  to  the  transactions  of 

company,  and  that  only,  will  not  cover  advances  made  to 

company.     The  authorities  on  this  point  will  be  found  in  the 

i€f  Chzistie  ;^  and  we  have  now  a  special  enactment  in  conformity 

authorities  in  the  Mercantile  Law  Amendment  Act  for 

a  change  is  known  to  take  place  in  the  company  by  or  for  Changx  in 

the  bond  is  granted,  it  may  often  be  advisable  to  cancel  the  old 

and  take  a  new  one  from  the  new  company.    But  changes  may 

I  place  without  the  bank  being  informed,  particularly  in  the  case  of 

contract  of  copartneiy,  or  tiie  retiring  of  an  old,  or  assumption  of 

partner;  and  a  bond  applicable  only  to  the  operations  of  the  old 

ly,  though  it  would  not  hurt  the  claim  of  the  bank  as  ordinary 

for  the  amount  of  their  advances  to  the  new  company,  would 

Ifiiem  none  of  the  benefits  derived  from  holding  a  bond.    It  is  well, 

to  make  the  bond  in  such  cases  expressly  applicable  to  the 

ioEB  of  the  new,  as  well  as  of  the  original  company  ;  for  which 

a  provision  should  be  adopted,  similar  to  that  contained  in  the 

of  a  bond  and  disposition  in  security  of  a  cash-credit,  given  in  the 

ledition  of  the  Juridical  Styles,^  the  variations  requisite,  as  applicable 

case  of  a  personal  bond,  being  of  course  attended  to.    That  clause 

the  obligations  of  the  bond  applicable  to  all  transactions  of  the 

I;  as  well  as  of  the  original  company,  providing  always — (1.)  That  the 

fCbwtie    tr.   Boyal  Bank,   17th  May  *  19  &  20  Vict  cap.  60,  sect.  7. 

I  D.  745  ;  aSirmad  6th  April  1S41, 

1  la  '  Style  Book  (4th  edition),  i.  621. 
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copartnership-name,  or  firm,  continues  the  same ;  (2.)  That  the 
company  carries  on  business  at  the  same  place  as  the  old ;  and  (3.) 
one  or  more  of  the  partners  of  the  old  are  partners  in  the  new 
These  qualifications  appear  essential,  as  applicable  to  the  extenaon 
the  obligation  to  the  transactions  of  the  new  company.    When  it 
intended  to  provide  for  changes  in  the  'constitution  of  the  compuj 
whom  the  bond  is  granted,  the  bond  should  be  taken  to  trustees  for 
existing  company  of,  say  A.  &  Co.,  and  the  partners  thereof,  and 
other  company  of  A.  &  Co.  existing  for  the  time,  and  carrying  on 
ness  at  the  same  place,  and  of  which  one  or  moreof  the  present 
of  the  existing  company  shall  be  a  partner  or  partners.     These,  yoa 
observe,  are  the  same  as  the  provisions  recommended  as  relative  to 
bond  by  or  for  a  company.    In  such  a  case  the  partners  of  the 
company  will  generally  be  the  trustees.    But  the  bond  should, 
standing,  contain  the  usual  clause  of  indemnity  applicable  to 
trustees,  for  protecting  the  debtor  and  others  from  any  concern  with 
application  of  the  contents  of  the  bond  when  paid,  and  the  tmsteeB 
liability  for  omissions,  etc.    These  provisions  will  meet  the  difficoltf 
the  case  of  a  personal  bond,  bringing  it  clearly  within  the  scope  of 
provision  of  the  Mercantile  Law  Amendment  Act  of  1856,  above 
which  specially  protects  guarantees,  eta,  where  the  intention  of 
parties  that  the  same  shall  continue  to  be  binding,  notwithstanding 
change  of  partnership,  shall  appear,  either  by  express  stipuktio!*, 
by  necessary  implication  from  the  nature  of  the  firm,  or  otherwiBe. 
provisions  now  suggested  are  applicable  to  formal  bonds  for 
credits.     In  an  ordinary  letter  of  guarantee,  even  where  there  is  a 
of  transactions  to  be  provided  for,  it  would  generally  be  enough  for 
practical  purposes  to  say,  in  the  words  of  the  Act,  that  the  same 
continue  to  be  binding,  notwithstanding  any  change  of  the 
composing  the  company  by  whom  the  guarantee  was  granted  on 
one  side,  or  to  whom  the  guarantee  was  granted  on  the  other  side,  or 
both  sides. 

I  have  noticed  that  the  partners  of  a  company  ought  to  bind  tlMi^ 
selves  both  as  partners  and  as  individuals,  which  is  the  usual  8^ 
But  where  the  cash-credit  is  in  favour  of  a  company,  and  when  m 
only  the  company,  but  each  partner  individually,  subscribes  the  bodli 
letter  of  guarantee,  the  partners  are  liable  not  only  as  such,  but  ate  i 
individuals,  without  express  words  to  that  effect  in  the  bond.^  Ai^l 
the  bond  is  payable  to  the  cashier  or  other  officer  of  a  bank  by  maJ 
diligence  on  the  bond  is  competent  at  the  instance  of  the  person  nasMBl 

BoNDs^oF  Bonds  of  annuity  may  be  granted  in  consideration  of  a  price  pv 

down,  or  for  love  and  favour,  or,  generally,  for  good  and  sufficient  dtf 
and  considerations.     When  a  price  is  paid,  the  amount  must  be  spedd 

^  Melliss  V,  Royal  Bank,  22dJuiie  1815,  *  Fisber  and   Hepburn   v.   SjiMb  T 

F.  C.  Dec.  1827,  6  Sh.  162. 
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irtb,  in  compliance  with  the  provisions  of  the  Stamp  Acts.  The 
)t  of  it  will .  be  acknowledged  and  discharged,  and  in  all  cases  the 
int  will  bind  himself  and  his  heirs,  in  usual  form,  to  pay  to  the 
tant  the  amount  of  the  annuity,  at  such  terms  or  days  as  may  be 
^,  during  the  lifetime  of  the  annuitant,  or  for  such  length  of  time 
y  be  agreed  on,  with  penalty  in  case  of  failure,  and  interest,  as 
in  r^ard  to  money  obligations. 

1  firaming  such  bonds,  care  should  be  tcdcen  to  express  whether  the 
ty  is  payable  forehand,  which  will  usually  be  the  case  where  it  is 
dimentary  nature,  or  on  the  same  footing  as  the  interest  of  money 
ts  of  land,  that  is,  for  each  term,  at  the  expiry  of  the  term.  In 
.tter  case,  if  the  annuity  is  for  life,  and  if  it  is  intended  that,  on 
ath  of  the  annuitant  between  terms,  a  proportion  of  the  annuity, 
ponding  to  the  period  from  the  preceding  term,  to  the  day  of  the 
,  shall  not  be  exigible,  a  provision  to  that  effect  will  have  to  be 
ed,  otherwise  such  proportion  will  be  payable  in  virtue  of  the 
rtionment  Act,^  which  Act  extends  to  Scotland.^  ^ 
Q  case  the  annuity  is  to  be  redeemable,  the  intimation  of  the  intended 
iption,  when  the  annuitant  is  furth  of  Scotland,  will  be  given  at  the 
of  the  Keeper  of  Edictal  Citations,  according  to  the  mode  estabUshed 
s  Act  6  Geo.  lY.  cap.  120,  sect.  51,  and  by  relative  Act  of  Sederunt, 
December  1838.  This  is  settled  by  the  Act  13  &  14  Vict.  cap.  36, 
22.  The  intimation  will  not  be  at  the  market-cross  of  Edinburgh, 
lier  and  shore  of  Leith.  For  giving  this  intimation  letters  of  sup- 
snt  under  the  Signet  will  be  required.  Transactions  for  redeemable 
cties  were  formerly  gone  into  chiefly  in  order  to  secure  to  the  lender 
[mey  more  than  the  then  legal  rate  of  five  per  cent  interest.  He 
up  his  x>ower  to  call  for  payment  of  the  principal  sum,  which  in 
lal  he  could  not  recover  otherwise  than  through  an  assurance  on  the 
NT^s  life ;  all  this  required  an  annuity  at  a  high  rate,  besides  that  the 
Mras  necessarily  incurred  of  forfeiting  the  policy  on  the  debtor's  life, 
e  being  now  no  restriction  on  the  rate  of  interest  chargeable  on  a 

an  annuity  transaction  is  not  necessary  for  securing  the  above 
iL  It  may  still,  in  certain  circumstances,  be  desired  to  exclude  the 
»r^B  right  to  call  up  the  principal  sum  during  the  debtor^s  lifetime. 
nich  object  would  be  fully  met  by  a  bond  for  a  principal  sum,  pay- 
at  the  first  term  of  Whitsunday  or  Martinmas  after  the  granter's 
li,  or  earUer,  in  his  option,  if  so  arranged.     The  rate  of  interest  will 

be  according  to  the  agreement  of  the  parties.    The  debtor  can  thus 

k,  5  WilL  IV.  c  22,  8.  1.  6  D.  968 ;  affirmed  23d  Feb.  1847,  6  BeU's 

ridges  r.  Fordyce,  7th  March  1844,      App.  1. 


Tlia  Apportionment  Act  of  1870  (33  &  34  Vict.  cap.  35),  provides  that  all  rents, 
MS,  dividends,  and  other  periodical  payments  in  the  nature  of  income,  sbaU  be 
eiwi  as  aocming  from  day  to  day,  and  be  apportionable  in  respect  of  time  acoord- 
juaicm  it  ^1»^>I  be  expressly  stipulated  that  no  apportionment  shall  take  place — 
s  2  and  7. 
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relieve  himself  at  any  time  by  payment ;  and,  assxmiing  that  the  seconij  . 
for  the  amount  of  the  debt  is  otherwise  adequate,  the  creditor  needs  ntt^ 
life  assurance  to  secure  the  return  of  his  capital ;  nor  (in  such  case)  ii 
he  concerned  with  the  risks  attending  an  assurance  on  the  debtor's  lib; 

In  questions  inter  hceredes,  irredeemable  bonds  of  annuity,  tIioif||ki 
personal,  affect  primarily  the  heirs  in  heritable  estate,  in  the  order 
liability  before  explained,  and  the  executors,  or  heirs  in  personal 
stibsidiarie  only,  because  they  have  reference  to  a  tract  of  future  tittt; 
and  are  not,  like  personal  bonds  for  capital  sums,  open  to  be  called  up 
paid  off  at  onca     I  do  not  find  any  authority  as  to  the  liability  of 
and  executors  respectively,  when  the  annuity  is  redeemable.     I 
that  if  constituted  by  simple  personal  bond,  without  security  of  any 
the  annuity  would  affect  the  heir  in  heritage  equaUy  with  irredi 
annuities.    But  where  security  of  any  kind  is  given,  either  for  i 
able  or  for  redeemable  annuities,  such  annuities  will,  in  the  first 
form  burdens  on  the  heir  or  executor  having  right  to  the  subject  of 
security,  as  being  the  fund  specially  pointed  out  by  the  debtor, 
primarily  liable  in  payment 

Life  annuities,  payable  under  bonds  or  other  deeds  not  falling 
the  operation  of  the  Apportionment  Act,  would  be  dealt  with  on 
same  footing  with  the  rents  of  lands,  to  this  extent,  that,  if  nothing 
said  to  the  contrary,  the  liability  of  the  debtor  for  payment  of  the 
would  cease  as  at  the  term  preceding  the  annuitant's  death.^^ 

Before  leaving  the  subject  of  annuities,  I  wish  to  call  your 
to  an  Act  which  annuls  all  bonds  for  life-annuities,  the  consideiatioa 
which  shall  not  be  in  money,  and  the  amount  expressed  actually 
viz.,  17  Geo.  III.  cap.  26.    This  Act  appears  not  to  extend  to 
but  we  are  getting  more  and  more  in  the  way  of  dealing  with 
bonds  and  securities ;  and  you  will  find  the  defence  of  nullity, 
this  Act,  pleaded  in  the  Scotch  case  of  WarburtoiL*      The  obj 
there  was,  that  the  bond  of  annuity  was  granted  partly  in  paymenlil 
the  price  of  pictures. 

J 


CHAPTER    IV. 


Boirns  of  ^^  h&ve  now  to  consider  proper  Bonds  of  Caution. 

CAUTION.  gy  Q^p  ancient  law,  cautionary  obligations  were  subject  to  no  liBtt" 

tation  except  the  negative  prescription  of  forty  years,  applicable  to  il 
1695,  c.  5.        bonds ;  and  great  injury  and  loss  were  suffered,  as  the  Act  1695,  o^d 

I  Colebrooke  v.  Gibson-Craig,  14th  May  1835,  13  Sh.  756. 
s  WarburtoQ,  5th  June  1823,  2  Sh.  365. 

*  See  preceding  page,  note  \ 
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bj '  men's  facility  to  engage  as  cautioners  for  others,  who,  afterwards 
have  left  a  growing  burden  on  their  cautioners  without  relief/ 
tiie  professed  object  of  remedying  that  great  evil,  the  above  Act 
passed,  providing  that  no  person,  binding  himself  for  and  with 
conjunctly  and  severally,  in  any  bonds  or  contracts  for  sums  of 
%  dionld  be  bound  for  the  same  longer  than  for  seven  years  after 
idate  of  the  bond ;  but  that,  after  said  seven  years,  he  should  be  eo  ipso 
of  his  caution ;  and  the  Act  declares  that  whoever  is  bound  for 
either  as  express  cautioner,  or  as  principal  or  co-piincipal, 
be  understood  to  be  a  cautioner  to  have  the  benefit  of  the  Act, 
he  have  either  a  clause  of  relief  in  the  bond,  or  a  bond  of  relief 
intimated  personally  to  the  creditor  at  receiving  of  the  bond,  with- 
tfngudice  to  the  true  principals  being  bound  in  the  whole  contents  of 
[teod  or  contract ;  and  providing  that  what  legal  diligence  by  inhibi- 
homing,  arrestment,  adjudication,  or  any  other  way,  should  be  done 
the  seven  years  by  creditors  against  their  cautioners,  for  what  fell 
lin  that  time,  should  stand  good  and  have  its  course  and  efiect  after 
expiry  of  the  seven  years,  as  if  the  Act  had  not  been  made. 
^Ihis  Act  has  not  realised  the  object  which  it  had  in  view,  which  was 
lees  than  to  impose  a  legislative  limit  on  the  power  and  the  will 
to  assist  each  other  in  one  great  department  of  social  affairs. 
•Ifthough  the  Act  is  fully  operative  according  to  its  terms,  its  effect 
been  not  to  prevent  individuals — acting  upon  motives  which  lie 
the  reach  of  l^islation — ^from  being  cautioners  for  one  another ; 
itomake  parties  lending  sums  of  money,  on  the  security  of  a  principal 
jauitioner,  require  an  obligation  so  framed  as  not  to  be  exposed  to 
itation  introduced  by  the  Act ; — that  is  to  say,  to  require  that  the 
shall  bind  themselves  jointly  and  severally,  exactly  as  if  they 
oo-principals.    The  Act,  therefore,  has  made  the  situation  of  the 
in  many  instances  worse,  instead  of  better. 
proper  bond  of  caution,  after  an  introductory  clause  or  narrative,  Form  of  bond. 
form  of  the  ordinary  bond,  will  proceed  thus : — 'Which  sum  I, 
said  A.,  as  principal,  and  I,  C,  as  cautioner,  for  and  with  the  said 
bind  ourselves,  conjunctly  and  severally,  and  our  heirs,  executors, 
representatives  whomsoever,  without  the  necessity  of  discussing 
said  heirs  respectively  in  their  order  [I,  the  said  C,  and  my  fore- 
I,  being  bound  only  svJmdiarie,  and  after  discussion  of  the  said  A. 
his  foresaids],  to  repay  to  the  said  B.,'  etc.,  in  the  form  of  the 
bond,  down  to  the  clause  of  registration ;  immediately  before 
there  will  be  inserted  the  following  obligation  or  clause  of  relief; 
-'And  I,  the  said  A.  (that  is  the  principal),  bind  myself  and  my 
I,  to  free  and  relieve,  harmless  and  skaithless  keep,  the  said  C. 
is  the  cautioner),  and  his  foresaids,  of  and  from  payment  of  all, 
^§ny  part  of  the  foresaid  sums,  principal,  interest,  and  penalty,  and 
1  Ims,  damage,  and  expense  which  they  may  incur  by  his  becoming 
ationer  for  me  in  manner  foresaid  :  And  we  consent,'  etc. 
vo4u  h  8 
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This  bond  is  for  a  sum  of  money  instantly  advanced,  in  considerati 
of  the  bond  being  granted ;  the  cautioneT  is  expressly  described  in  t 
bond  as  such ;  he  is  bound  conjunctly  and  severally  with  the  princi| 
debtor,  and  there  is  an  express  clause  of  relie£  There  can  be  no  dod 
therefore,  of  the  application  of  the  Act  of  1695,  cap.  5,  to  such  a  ca 
assuming  always  that  the  term  of  payment  is  within  seven  yean  fin 
the  date  of  the  bond.  The  bond,  you  will  observe,  makes  the  cautan 
liable  only  suisidiarie,  and  after  discussion  of  the  principal  debfe 
This  clause  will  be  inserted,  or  not,  according  to  the  agreement ; 
parties.  Until  1856,  the  law  itself  gave  the  cautioner  the  rij^; 
require  discussion  of  the  principal  debtor.  The  operation  of  that  ii(j 
and  the  general  principles  applicable  to  discussion,  have  been  alieii 
considered  in  connection  with  the  order  of  the  liability  of  the  heiis  i| 
deceased  debtor's  estate  for  payment  of  a  personal  debt^  But^  byti 
Mercantile  Law  Amendment  Act,^  the  legal  right  to  discussion,  in  Ij 
case  of  cautioners  who  shall  become  bound  after  the  passing  of  that  ii 
is  taken  away ;  parties  having  still  right  to  make  such  discussion  malj 
of  express  stipulation,  if  they  think  fit  i 

HEFTKinnAL  The  Act  1695,  cap.  5,  is  liable  to  be  strictly  interpreted.'    TUi 

no  doubt,  because  it  introduces  a  limitation  of  the  liability  of  oh 
and  corresponding  rights  of  creditors ;  but  the  report  of  Blaii^s 
silent  as  to  the  grounds  of  the  decision.  But  where  two  persons 
bound  conjunctly  and  severally  in  a  bond,  the  one  as  principal  and 
other  as  cautioner,  the  cautioner  was  found  to  have  the  benefit  of 
septennial  limitation,  although  there  was  neither  clause  of  relief  in 
bond,  nor  a  separate  bond  of  relief  intimated  to  the  creditor  at  recei^ 
the  principal  bond.*  The  same  was  found  in  another  case,^  the 
of  which  does  not  bear  that  the  parties  were  bound  conjunctly 
severally ;  but  no  argument  was  founded  on  the  want  of  these  wi 
which,  it  may  therefore  be  concluded,  were  not  wanting.  This, 
other  points,  were  brought  before  the  House  of  Lords  by  appeal ; 
though  it  was  found  unnecessary  to  decide  upon  this  question, 
Eldon,  in  delivering  his  opinion,  said  it  was  now  too  late  to  go 
the  decision  in  Boss's  case.  In  accordance  with  that  view,  several 
cessive  decisions  to  the  same  effect  have  been  pronounced.  The 
of  law  may  therefore  be  held  as  conclusively  fixed ;  but  still  it  w 
not  be  good  practice  to  omit  the  clause  of  relief,  or  fail  to  taketi  se^ 
bond  of  relief,  and  intimate  it,  with  due  formality,  to  the  creditor  at  If 
receiving  the  bond  for  his  debt,  in  any  case  of  proper  cautionary  oUigi 
tion,  in  which  it  is  intended  to  take  the  benefit  of  the  Act 

Where  the  obligation  of  the  cautioner  is  undertaken  or  renewed  lij 
bond  of  corroboration,  the  cautioner,  though  clearly  and  expressly  safli 

^  Supra,  page  246,  et  seq.  *  Ross  r.  Craigie,   11th  Dec.  1725,1 

2  19  &  20  Vict.  c.  60,  s.  8.  11,014. 

3  Blair  v.   Dempster,   20th  Jan.  1747,           ^  Douglas,  Heron,  &  Co.  r.  Riddick,  2( 
M.  11,025.  Nov.  1792,  M.  11,032. 
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id  hj  law  entiiled  to  relief  from  the  principal  debtor,  is  not  within  the 
iL^    The  judgment  in  Scot's  case  is,  *  The  Lords  found  the  Act  did 
It  eomprehend  an  obligant  in  a  bond  of  corroboration.'    In  Gordon's 
m  the  Court  are  said  to  have  expressed  regret  that  the  Act  did  not 
jfend  to  conoboratiye  securities,  as  the  reason  of  the  thing  would  seem 
be  the  same.     But  they  thought  themselves  not  at  liberty  to  find 
it  did  extend  to  corroborations,  in  respect  of  the  words  of  the  Act 
the  limitation  to  run  from  the  date  of  the  bond.    The  principle 
to  be,  that  the  cautioner,  in  order  to  have  the  benefit  of  the  Act, 
be  bound  from  the  date  of  the  contract  for  the  advance,  which  the 
)Der  in  a  bond  of  corrobomtion  is  not.^    And  where  the  obligation, 
the  cautioner  joined,  was  one  by  the  partner  of  a  company  in 
of  copartners  retiring  from  the  concern,  to  relieve  them  generally 
the  debts  owing  by  the  company,  the  Act  was  found  not  to  apply, 
the  obligant  was  expressly  named  cautioner.'    Properly  speaking, 
is  not  a  bond  or  contract  for  a  sum  of  money  actually  due  at  its 
For  this  reason,  the  Act  would  apparently  not  apply  to  a  bond 
an  express  cautioner  for  sums  to  become  due  upon  a  cash-credit- 
»xander^s  case.  Lord  Fullerton  said  that  the  Act  had  been  found 
Ito  reach  the  cautioner  for  an  annuity,  even  as  to  that  portion  pay- 
before  the  seven  years  elapsed.    The  decision  is  not  cited,  but  the 
is  obviously  the  same  as  in  regard  to  a  cash-credit  obligation,  and 
even  stronger.    For  the  same  reason,  the  Act  does  not  reach 
keaiitioner  in  an  obligation  ad  factum  pr<r^ta7idum}    And  where  the 
bd  of  caution  is  executed  in  a  foreign  country,  between  paities  domi- 
Id  abroad,  and  with  reference  to  foreign  transactions,  the  Act  is 
ItDj  inapplicable,  though  the  parties  who  were  actually  pursued  under 
I  buid  were  under  the  jurisdiction  of  the  Scotch  Courts.^    The  Act 
H  not  introduce  a  mere  prescription,  and  so  affect  only  the  matter  of 
^  remedy  or  mode  of  recovery  available  to  the  creditor.     It  introduces 
lontive  limitation  of  the  contract  itself,  which  a  Scotch  Act  could 
ler  intend  to  have  effect  beyond  its  own  jurisdiction ;  nor  could  such 
Aety  however  intended,  have  effect  beyond  Scotland.     The  foreign 
ttact  must  be  construed  by  the  lex  lod  contractus,  and  is  not,  after 
bg  executed  in  one  place,  to  be  defeated  merely  by  the  residence  of 
I  parties  interested  happening  to  be  elsewhere. 
Hie  Act  does  not  apply  to  cautionry  for  the  faithful  discharge  of  an 
be,  such  as  that  of  a  tutor,^  or  factor  loco  ttUoris;'^  nor  to  judicial 
icb  of  caution  in  suspensions,  sequestrations,  confirmations,  and  the 

8eot  V.   Raiherfard,  Sth  Feb.  1715,  *  Stewart  v.  Campbell,  July  1726,  M. 

11,012;  Gordon  v,  Tyrie,  16th  Nov.       11,010. 

^T*f-  Jii^^i  Tf^  ""'  Campbell,  ,  Alexaoder'e  case  before  cited. 

I  Joly  1749,  M.  ll,02o. 

ypmkm  of  Lord  Pullerton  in  Alex-  a  Fleet  v.  Strang,  6th  Jan.  1707,  M. 

r  «.  Badenoch,  2dd  Deo.  1S43,  6  D.      ii,005. 

Urmrt  9,  Catler,  29th  July  1762,  M.  ^  Kerr  v.  Bremner,  5th  March  1839, 
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like  ;^  nor  to  the  cautioner  in  an  ordinary  bond  of  preBentatioa'  Bit 
if  the  bond  of  presentation  goes  beyond  the  form  usual  and  neoesao} 
for  its  proper  purpose,  and  contains  the  usual  clauses  in  an  ordimii 
bond  of  caution,  it  will  fall  under  the  operation  of  the  Act  It  wsbm 
found  in  a  case  where  the  bond  of  presentation  was  by  a  principal  ui 
express  cautioner;  and  the  obligation  was,  that  the  principal  shooli 
compear,  at  place  and  date  specified,  and  pay  the  debt.'  The  reason  a 
the  above  cases,  where  the  Act  does  not  apply,  apparently  is,  that  III 
bond  is  not  for  a  sum  of  money  instantly  advanced  in  respect  thentfj 
and,  indeed,  is  not  for  money  advanced  at  alL  But  that  has  not  bea 
invariably  the  rula  It  would  equally  hold  in  such  a  case  as  Mimio!!| 
where,  nevertheless,  the  Act  was  found  to  apply.  Neither  is  the  Afll 
applicable  to  the  case  of  co-obligants,  in  a  separate  bond  of  relief  ■ 
favour  of  one  of  the  parties  to  the  principal  bond, — although  the  bod 
of  relief  shows  plainly  who  was  the  real  debtor,  and  that  the  co-oUiguk 
were  only  his  cautioners.^  And,  although  parties  granting  guaianleai 
or  collateral  obligations  are  truly  cautioners,  they  are  not  entitled  toAi 
benefit  of  the  Act.  It  has  been  so  decided  in  the  case  of  one  giaiita| 
a  collateral  obligation  some  time  after  the  date  of  the  principal  bod^ 
in  which  collateral  obligation  the  party  was  not  bound  expresfllf  m 
cautioner,  nor  had  he  a  bond  of  relief  apart.^  Nor  is  a  collateral  oUi^ 
tion  of  guarantee,  granted  of  the  same  date  with  the  principal  bond,  bit 
not  referred  to  in  it,  within  the  Act^  The  Act,  moreover,  does  not  tt 
tend  to  co-obligants,  as  in  questions  inter  se,  although  each  of  them  Jl 
principal  debtor,  and  the  others  are  only  cautioners  as  to  moie  or  ktf 
of  the  sum  in  the  bond ;  and  although  the  bond  contains  a  mutual  cbM 
of  relief  to  the  extent  of  the  excess  beyond  their  own  proper  ddi' 
This  case  is  veiy  difiTerent  from  the  pure  and  gratuitous  cautiooHf 
obligation,  and  relative  clause  of  relief,  intended  to  bring  parties  witUi 
the  benefit  of  the  Act ;  and  the  words  of  the  Act  obviously  do  not  leiel 
the  case  of  such  co-obligants. 

Intimation  of  I  now  go  on  to  the  subject  of  the  intimation  of  the  bond  of  relief  ii 
favour  of  the  cautioner,  apart  from  the  bond  by  the  principal  9Mi 
cautioner  to  the  creditor.  When  there  is  a  bond  of  relief  in  favour  rf 
the  cautioner,  separate  from  the  bond  in  favour  of  the  creditor,  it  n* 
quires  to  be  intimated  to  the  creditor  at  the  time  of  settling  the  tiaoi- 
action.^    Mr.  Boss  and  some  other  writers  speak  of  the  intimation  of  tba 

separate  bond  of  relief,  when  given,  as  commencing  the  running  of  i 

* 

^  Hogg  V,  Law,  13th  June  1826,  4  Sh.  ^  Caves  v.  Spence,  4th  Dee.  174S;  ^ 

702;   GaUie  v.  Boaa,  4th   March   1836,  11,020. 
14  Sh.  647. 

^  Robertson  v.  M'lnlay,  3d  Dec.  1736,  <  Tait  v,  Wilson,  8th  Deo.  1836»  U  A. 

M.  11,010.  221  ;  affirmed  21at  Joly  1840;  1  S^^ 

*  Monro  v.  Bain,  22d  July  1741,  M.  8on*8  App.  137. 

11,017.  7  Creditors  of  Park  v.  Maxwell,  W^ 

«  Bruce  9.  Stein's  Representatives,  26th  Feb.  1785,  M.  11,031. 

June  1793,  M.  11,033.  ^  Bell's  Comm.  i.  358. 
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s'  limitation  from  the  date  of  the  intimation.  But  the  Act  of 
not  anihoTise  such  a  view ;  and  it  would  be  inexpedient  and 
lelay  the  intimation  till  after  delivery  of  the  principal  bond  in 
^here  the  application  of  the  Act  is  intended  to  be  secured. 
}  of  the  Act  are  '  intimated  personally  to  the  creditor  at  his 
Df  the  bond  /  and,  this  being  the  equivalent  to  a  clause  of  relief 
*nd,  it  appears  to  be  meant  that,  in  the  one  way  or  the  other, 
Ltion  of  relief  shall  be  communicated  unico  contextu  with  the 
>f  the  bond,  and  that  the  transaction,  as  a  whole,  as  affecting 
or,  the  debtor,  and  the  cautioner,  shall  be  one  only. 
been  decided  that  the  intimation  of  the  separate  bond  of  relief 
be  notarial  or  judicial^  At  all  events,  mere  private  knowledge 
stence  of  the  separate  bond  will  not  be  sufficient  It  was,  how- 
ained  as  enough,  that  the  creditor  was  both  writer  and  witness 
[id  of  relief,  which  was  subscribed  of  the  date  of  the  principal 
int  it  would  be  unsafe  to  rely  on  this.  In  the  case  of  Drysdale,' 
lies  expressed  doubt  as  to  the  soundness  of  the  decision  in 
I's  case,  which  the  Lord  President  Hope  said  went  as  far  as  the 
dd  ga  They  accordingly  found  it  not  equivalent  to  intimation 
ditor  of  a  separate  bond  of  relief,  that  the  same  agent  who  acted 
-editor  in  preparing  the  principal  bond,  acted  also  in  preparing 
of  relief.  The  safe  and  proper  course,  therefore,  for  securing 
it  of  the  Act  when  there  is  a  separate  bond  of  relief,  is  to  inti- 
t  bond  to  the  creditor,  notarially  or  judicially,  at  the  time  of 
;  the  principal  bond. 

e  the  parties  are  within  the  Act,  the  expiry  of  the  seven  years  Effect  op 
ipso  facto,  their  entire  liberation.  It  is  not  competent  to  prove 
ation  by  oath  or  otherwise,  as  in  cases  of  short  prescription ; 
1  a  cautioner,  whose  bond  gave  him  the  benefit  of  the  Act,  was 
to  pay,  and  actually  did  pay,  after  expiry  of  the  seven  years, 
norance  of  the  fact  of  expiry,  though  he  knew  the  law,  he  was 
titled  to  repetition.^  The  same  principle  was  given  effect  to 
where  certain  transactions  had  taken  place  on  the  part  of  the 
:  after  expiry  of  the  seven  years,  but  he  had  granted  no  renewal 
ligation,  and  he  was  held  free.^ 
8  been  questioned  whether  a  cautioner  can  renounce  the  benefit  RnruKoiATicm 

OF  BKNXFIT 

±,  In  the  case  of  Norie,^  it  was  decided  that  he  could  not, — on 
nd  that  the  law  was  a  public  one,  introduced  to  prevent  bad 
noes  from  men's  &cility  in  binding  themselves  as  cautioners, 
le  case  of  Douglas,  Heron,  and  Company,^  which  was  carried  to 

Herdman,  14t]i  Feb.  1727,  M.  ^  Yaille  v.  Scott,  27th  Nov.  1S27,  & 

9th  Feb.  1830,  6  Sh.  137,  &  8  Sh.  485 ; 

kin  V.  Schaw,  22d  June  1714,      affirmed  14th  Sept.  1831,  6  WH  k  Sh. 

436. 

ile  V.  Johoatone,  25th  January  <  None  v.  Porterfield,  19th  Feb.  1724, 

409.  M.  11,013. 

:  V.  Cane,  6th  Aug.  1778,  M.  ^  Doaglaa,  Heron,  &  Go.  v.  Riddick,  lit 

March  1793,  M.  11,045. 
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the  House  of  Lords  by  appeal,^  Lord  Eldon,  thongh  he  had  no  occaoot 
to  decide  that  point,  expressed  surprise  at  this  doctrine.     He  says^'H 
'  this  was  founded  in  public  justice,  no  bond  of  corroboration  oodi 
'  stand,  as  being  out  of  the  Statute ;  and,  if  it  be  matter  of  public  polkjt 
'  it  is  singular  that  a  cautioner,  paying  the  bond,  has  a  remedy  agsintf  i 
'  the  co-cautioner  for  forty  years.    In  this  country  he  would  onlyhaivj 
'  the  same  remedy  which  the  creditor  had  against  himsell'     This  yiatv. 
therefore,  must  be  considered  as  still  open.     But,  when  the  benefit rfj 
the  Act  is  to  be  waived,  the  simple  course  is  to  bind  the  cautioner  i 
co-principal,  without  clause  of  relief  in  his  bond,  and  without  intiDife^ 
ing  a  separate  bond  of  relief,  if  any.     The  l^al  question  is  thus  avoidflil 
and  the  object  of  the  creditor  fully  attained. 
Casks  nr  WHICH       The  obligation  of  the  cautioner,  even  when  strictly  of  the  chandwi 
oBuoATioNs      contemplated  by  the  Act,  does  not  always  fall  under  the  limitation  hh 
BXTBND  BBTOND  troduccd  bv  the  Act.    It  will  be  extended  beyond  the  seven  years  in  flu 
following  cases,  viz. : —  ' 

1 .  When  the  term  of  payment  of  the  sum  of  money  in  the  caatiotti^ 
obligation  is  distant  more  than  seven  years  from  the  date  of  the  oUqi^ 
tion.    The  parties  in  such  a  case  distinctly  and  expressly  show 
intention  of  being  bound  after  seven  years,  notwithstanding  the  Act* 

2.  Where  the  bond  has  been  renewed,  or  a  corroboration  gnnteilf 
the  cautioner.  This  point  has  been  already  explained  by  reference  tf; 
various  casea 

3.  The  cautioner's  obligation  will  also,  agreeably  to  the  provisions  tl 
the  Act  itself,  extend  beyond  the  seven  years,  where  the  creditor  dal 
have  raised  diligence  against  the  cautioner  within  the  seven  years.' 

4.  It  is  said  by  Erskine^  that  nothing  but  diligence  ought  to  problf 
the  obligation,  and  that  even  a  declaration  by  the  cautioner,  that  la 
stands  bound  for  the  debt,  will  not  prevent  the  obligation  from  expBB% 
with  the  seven  years.  But  it  is  decided  that  the  cautioner  maf  bl 
barred  from  pleading  the  Act,  persanali  excyptione,  by  n^otiationa  asJ  : 
otherwise,  without  diligence.* 

Erskine  further  says,  in  the  same  section,  that  diligence  raised  widDI 
the  seven  years  shall  have  no  effect  but  to  secure  tiie  special  sabjeeh 
affected  by  the  diligence ;  but  the  Court  have  deliberately  adjudged  tti 
construction  of  the  Act  not  to  be  so  limited.  It  was  found  that  am^ 
ment  used  against  the  cautioner,  within  the  seven  years,  preserve  to  tit 
creditor  all  manner  of  diligence  competent  against  the  cautioner  for  irU 
fell  due  within  the  seven  years.®  j 

5.  Mr.  Bell  says^  the  obligation  will  be  continued  when  the  ciedil*  1 
shall  have  obtained  decree  against  the  cautioner,  which  it  clearly  wiD,u  I 

^  See  4  PatoD,  133.  ^  Douglas,  Heron,  k  Ck>.  v.  Biddiek,  U 

s  Millers  V.  Short,  19th  February  1762,  March    1793,   M.    11,045;    affirmed  Si 

M.  11,027.  April  1800,  4  Paton,  133. 

3  Irving  V.  Copland,  7th  Jan.  1752,  M.  ^  Hunter  v,  Adair,  9th  Jan.  1728»  ^ 

11,043.  11,041. 

*  Erskine,  iu.  7.  24.  T  BeU*8  Gomm.  L  358. 
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lie  decree  be  in  faro.  But  Mr.  Bell  quotes  in  support  of  the  doctrine 
■djr  the  case  of  Douglas,  Heron,  and  Company,  1st  March  1793,  already 
■iezTed  to ;  and  from  what  passed  in  the  Court  of  Session  in  that  case, 
if  well  as  from  Lord  Eldon's  views  on  the  point  (which,  however,  he 
Sd  not  consider  it  necessary  to  decide),  it  seems  doubtful  whether  decree 
b  absence  would  be  allowed  the  effect  of  continuing  the  cautioner's  obli- 
ption.  Mere  citation  in  an  action,  at  all  events,  is  not  sufficient  to 
irnerve  the  obligation.  Such  citation  is  enough  to  interrupt  prescrip- 
Bbq  ;  but  this  is  not  the  case  of  prescription.^  The  execution  of  a  sum- 
BODS  is  said  to  have  been  found  sufficient  to  bar  the  statutory  limita- 
Kbq;'  but  Professor  Bell^  doubts  the  correctness  of  the  short  note  of 
Ghrk's  case  given  in  Morison,  and  certainly  citation  ought  not  to  be 
■Bed  on. 

6.  Diligence,  or  action,  however,  though  raised  within  the  seven 
fHOQi,  preserves  the  obligation  only  for  the  principal  sum,  with  such 
■terest  as  Cedls  due  before  the  expiration  of  the  seven  years ;  not  for 
Biy  interest  accruing  on  the  debt  after  expiry  of  the  seven  years.^  But 
idiafe  a  charge  of  horning  had  been  followed  by  denunciation,  and  duly 
^gisteied,  it  was  found  that  the  cautioner  was  liable  in  interest  after 
iie  seven  years,  both  on  the  principal  sum  and  on  the  interest  due  at 
ftedateof  registration,  in  virtue  of  the  Act  1621,  cap.  20  ;  and  the  same 
Act  ought  now  to  be  produced  by  recording  the  charge  in  terms  of  the 
hisonal  Diligence  Act.^ 

7.  The  Act  has  no  operation  against  one  of  two  or  more  cautioners 
mipelled  to  pay  the  whole  debt ;  and  one  of  several  cautioners,  paying 
Ik  whole  debt  within  the  seven  years,  has  been  found  entitled  to  his 
idief  against  co-cautioners  for  their  rateable  shares  during  forty  years  .^ 
Ifce  report  of  Forbes's  case,  which  is  very  short,  does  not  express  that 
fte  cautioner  had  paid  under  compulsion  ;  but  I  cannot  doubt  that  such 
im  the  fjEUst,  and  the  principle  of  the  liability  of  the  co-cautioner  may  be 
tqhmed  thus : — The  right  of  relief,  competent  to  one  of  two  or  more 
cntioners,  does  not  arise  in  virtue  of  an  assignation  from  the  original 
inditor;  such  assignation  would  merely  place  the  cautioner  paying  the 
debt  in  the  position  of  that  creditor.  The  right  of  relief  arises  in  virtue 
iffte  contract  between  the  co-cautioners  themselves,  under  which  each 
rfAem  is  liable  to  relieve  the  other  or  others  of  his  share  of  the  debt. 
Ae  claim  under  that  contract — this  legal  right  of  relief — is  not  touched 
IjrtheActof  1695. 

In  regard  to  the  extent  of  the  obligation  incurred  by  cautioners  under 
thdr  cautionary  obligations,  it  may  be  stated,  as  a  general  rule,  that  they 
tte  not  bound  beyond  the  express  terms  of  their  bond.    In  particular, 

^Stairt  ft.  Hill,  24th  Jan.  1712,  M.  11,041;    Reid    v.   Maxwell,    17th    Feb. 

1,039.  1780,  M.  11,043  ;  Bell,  ut  supra, 

*Clark  ff.  Stewart,  10th  March  1779,  &  1  &  2  Vict  o.  114, 88.  5  &  10  ;  M<RiU- 

L  11,043.  kin,  24th  Feb.  1714,  M.  11,040. 

'Bdl'aGoiiim.L  35S,  note  11.  <>  Forbes    v,  Dunbar,    Feb.    1776,    M. 

*  Bowand  v.  Laog,  13th  June  1738,  M.  11,014. 
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they  are  not  liable  for  the  expense  of  the  discussion  of  the  piii 
debtor,  unless  their  bond  is  specially  so  framed  as  to  subject  theml 
that  expensa^     But  the  guarantee  of  the  sufficiency  of  the  security, 
the  sums  contained  in  a  bond  and  disposition  in  security,  extends 
only  to  the  principal  sum  in  the  bond,  but  also  to  the  penalty  in 
failure,  with  the  interest  and  penalty  in  case  of  failure  applicable 
and  thus  may  sometimes  be  made  to  embrace  expenses.^ 


EFPBCTOr 
DISCUSSION. 


The  next  point  requiring  notice  is  the  benefit  of  discussion,  ai 
to  cautioners.    This  arises  ex  lege  under  all  cautionary  bonds  dated 
the  passing  of  the  Mercantile  Law  Amendment  Act  (21st  July  II 
and  may  be  stipulated  for  in  all  bonds  granted  after  the  date  of  the 
The  nature  of  this  right  we  have  already  considered  in  connection 
the  discussion  of  the  several  classes  of  heirs  in  heritable  estate,  and  ifci 
unnecessaiy  to  go  into  the  subject  again.^     But  in  cautionary 
granted  before  the  passing  of  the  Mercantile  Law  Amendment 
discussion  is  excluded,  when  the  principal  and  cautioners  have 
themselves  jointly  and  severally.    In  that  case,  each  being  liable 
solidum,  the  cautioners,  or  any  one  of  them,  can  be  sued,  without 
ously  discussing  the  principal  debtor.     Discussion,  moreover,  is 
available  to  one  who  has  accepted  a  bill,  or  joined  in  a  promissory-i 
as  cautioner.     These  are  commercial  documents,  involving  the  joint 
several  liability  of  all  concerned  to  the  holder. 

There  are  a  good  many  other  cases  of  extrajudicial  obligation 
which  discussion  is  excluded,  or  is  not  available  to  parties,  though 
are  truly  cautioners.     But,  as  such  matters  are  now  in  a  great  mc 
regulated  by  the  Mercantile  Law  Amendment  Act,  I  think  it  unnf 
sary  to  trouble  you  with  details  of  cases  arising  on  the  older  law, 
not  likely  to  occur,  as  the  law  is  now  altered.    In  general,  such  dii 
sion  is  excluded  also  in  judicial  cautionries.     In  the  suspension  of  • 
charge,  after  the  letters  are  found  orderly  proceeded,  the  cautioner 
be  charged  summarily  on  his  bond.     Such  cautioner  undertakes 
of  an  accessory  than  a  proper  cautionary  obligation.*     In  the  loosing 
an  arrestment,  the  caution  comes  in  place  of  the  arrestment,  and 
cautioner  is  liable  directly,  as  the  arrestee  would  be,  upon  a  d( 
obtained  in  a  process  of  furthcoming  against  him.*     In  a  process 
advocation,*  the  attester  of  a  cautioner  is  not  entitled  to  the  benefit 
discussion.®     And  the  necessity  for  actual  discussion  may  be  exclut 

1  Grant  v.  Fenton,  22d  Feb.  1853,  15  1714,  M.  8125  and  3583,  the  Utter 
D.  424.  recting  Houston  r.  Shaw,  27th  Feb.  T 

2  Stewart  v,  M*Can,  lat  June  1841,  13  M.  3580. 
Jurist  428.  ^  Dickie    v.   Thomson,   Dec    1743,  It 

3  Supra,  page  246,  et  seq.  2110,  and  3586. 

*  Hume  V.   Hume,  6th  January   1681,  •  Henderson  r.  Magistrates  of  Glaigoi'i 

M.  2142  ;  Strachan  r.  Forbes,  17th  June       12th  June  1824,  3  Sh.  133. 


*  Appeals  were  substituted  for  Advocation  by  the  Court  of  Session  Act,  ISfil 
(31  k  32  Vict.  cap.  100,  sect.  64),  and  the  Appellant  is  not  required  to  find  caution  fa 
expenses,  sect.  65. 
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gnmstances.  For  example^  the  bankruptcy  of  the  principal  debtor 
kdent  discussion  ;^  because  it  carries  away  his  whole  estate  to  his 
>i8y  and  leaves  nothing  which  the  holder  of  the  cautionary  obliga- 
in  discnsa  Again,  where  the  cautioner  was  bound  as  full  debtor, 
d  with  the  principal  debtor,  and  the  latter  had  died  insolvent, 
sion  of  the  debtoi^s  heirs  was  found  unnecessary.^  Moreover, 
the  principal  was  abroad,  and  had  no  estate  within  the  jurisdic- 
l  the  Scotch  Ck>urts,  it  was  found  not  necessary  to  discuss  him,  or 
«ign  estate,  if  he  had  any.'  In  Montgomery's  case,  the  benefit  of 
Bion  was  said  not  to  be  available  to  a  cautioner,  when  the  creditor 
not  have  parata  exeeutio  against  the  principal  debtor,  as,  for 
de,  in  consequence  of  his  death ;  but  it  is  now  fixed  that  the  death 
i  principal  debtor  does  not  of  itself  deprive  the  cautioner  of  the 
i  of  discussion  as  against  his  heirs.^ 

bave  next  to  notice  that  cautioners,  when  not  bound  jointly  and  Division. 
Uy,  have  further  the  benefit  of  division ;  unless  the  subject-matter 
ir  obligation  be  indivisible.  But  in  the  words  of  Lord  Stair,^  even 
obligation  is  not  joint  and  several,  and  the  matter  of  it  is  not  an 
able  fSsict,  each  cautioner  is  liable  for  what  is  wanting  by  the  prin- 
md  what  is  wanting  by  the  other  cautioners.  This  doctrine  is  other- 
ixpressed  by  one  of  the  commentators  on  Stair  in  these  words : 
sn  they '  (cautioners)  '  become  bound  all  at  one  time,  they  have  the 
fit  of  division,  and  are  liable  only  pro  ratd.  But  this  imports  no 
t  than  a  dilatory  defence,  for  they  are  further  liable  in  solidum  to 
8  good  the  shaiBS  of  the  other  cautioners,  if  found  insolvent.  If 
become  bound  as  principals,  i.e.  conjunctly  with  the  principal,  they 
once  the  benefit  of  discussion.  If  they  become  bound  conjunctly 
severally,  they  renounce  likewise  the  benefit  of  division.'^ 

^e  have  now  to  consider  the  Cautioner's  Sight  of  Selief.  Cau-  cautioner's 
s  have  the  right  of  relief,  in  toto,  as  against  the  principal  debtor,  on 
>  mandate  or  request  they  have  become  bound ;  and,  where  there  are 
r  more  cautioners,  they  have  the  right  of  rateable  relief,  inter  se ; 
I  rights  subsist  for  forty  years,  and  are  available  ex  lege  on  the 
qkles  already  explained.  But  it  is  usual  and  proper  for  cautioners, 
to  ts^e  a  bond  of  relief  from  the  principal  debtor.  Such 
now  in  use  to  be  framed,  proceeds  on  the  narrative  of  the  prin- 
obligation,  and  that  the  sum  therein  was,  or  was  to  be,  wholly 
red  by  the  principal  debtor,  and  applied  for  his  use,  and  that  he 
is  the  true  debtor  therein ;  the  cautioner  having  joined  in  the  bond 

Fi  Comm.  L  350.  13  Sh.  769 ;  reversed  12th  May  lSd7,  2 

vtgqmerj   v.  Brown,    18th    Jane  Sh.  h  M'L.  664. 

C.  3586.  ^  Stair,  i.  17.  12. 

BS  9^  Fisher,  7th  Dec.  1757,  M.  ^  See  also,  on  this  subject,  Bell's  Prin- 

Bd  3586.  ciples,    267,  and   the    authorities    there 

thari  9.  Wiahart,  16th  May  1835,  cited. 
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at  his  desire.    The  principal  debtor,  therefore^  binds  himself  and 
heirs,  etc.,  in  usual  form,  to  relieve  the  cautioner  &om  payment  of: 
sums  contained  in  the  bond,  and  of  the  bond  itself,  and  of  all  loss, 
or  expenses  which  the  cautioner  may  sustain  through  his  having 
an  obligant  in  the  bond.    For  which  effect,  if  the  bond  is  for  a 
sum  actually  advanced,  the  principal  debtor  binds  himself  either  toj 
the  debt,  when  it  falls  due,  to  the  creditor,  and  to  deliver  up  the  boodi 
charged  to  the  cautioner ;  or  otherwise,  in  the  cautioner's  option, 
the  debt  to  the  cautioner  himself,  so  that  he  may  discharge  it,  and 
operate  his  relief.     The  object  of  such  bonds  is  to  give  the  cai 
summary  means  of  enforcing  his  relief,  when  the  proper  time  for  pa] 
of  the  debt  arrives,  and  for  reimbursing  himself  of  all  loss  and 
arising  through  failure  to  relieve  him. 

In  earlier  times,  cautioners  with  simple  obligations  of  relief 
direct  right  to  sue  the  principal  debtor,  or  do  diligence  against  his 
for  relief,  until  they  were  exposed  to  distress  at  the  instance  d\ 
creditor.     Towards  remedying  that  evil,  and  placing  the  cautioner 
independent  position,  the  bond  of  relief  was  made  to  bind  the 
debtor  to  make  payment  to  the  creditor,  and  procure  the  principal  1 
discharged,  by  a  particular  term ;  and  a  bond  with  the  latter  ol 
was  found  to  authorise  a  charge  at  the  cautioner's  instance, 
principal  debtor,  ccd  factum  prcBstandum,  though  the  cautioner  had  i 
no  distress.^     But  the  remedies  were  still  imperfect ;  and  to  gii 
cautioner,  without  making  payment  to  the  creditor,  as  full  right 
had  actually  paid  the  debt,  there  was  devised  the  additional  and 
tive  clause,  binding  the  debtor,  in  the  cautioner's  option,  to  pay  the 
to  the  cautioner  himself,  and  thereby  enable  him  to  operate  his 
This  obligation,  Mr.  Eoss  says,^  with  some  professional  enthi 
*  gave  perfection  to  the  bond  of  relief.    It  put  it  in  the  power  of 
'  cautioner  to  secure  himself  at  any  time  when  he  thought  proper, 
'  out  being  distressed,  or  paying  up  the  debt  himself.'     You  will  ol 
however,  that  the  obligation  to  pay  to  the  cautioner  ought  not,  as  ini 
forms,  to  be  made  conditional  on  failure  to  pay  the  debt  to  the  ci 
In  that  case,  Mr.  Eoss  says,  two  charges  would  be  required  against  i 
principal  debtor  for  enabling  the  cautioner  effectually  to  operate 
lief; — one,  ad  factum  prcestandum,  for  establishing  that  the  condit 
paying  to  the  creditor  had  not  been  fulfilled ;  the  other,  for  paj 
to  the  cautioner,  as  the  result  of  such  failure.     Whether  such  woi 
the  result,  or  whether  it  would  not  be  enough  for  the  cautioner  to 
(if  consistent  with  the  fact)  that  the  debt  is  not  paid  to  the  creditor,! 
thereupon  to  charge  for  payment  to  himself,  it  is  not  necessary  to: 
quire.     In  preparing  such  bonds,  the  risk  of  question  on  that 
ought  to  be  excluded,  by  making  the  obligation  for  payment  to  the 
tioner  independent  of  any  condition,  and  a  direct  ground  of  cW 
for  payment  to  be  made  to  himself. 

1  Paton  V.  Paton,  7th  July  1668,  M.  2119.  »  Ross,  i.  170. 
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ie  rights  at  Common  Law,  to  sue  for  relief,  or  withdraw  from  a 
naiy  obligation,  is  a  practical  point  of  great  importance.  One  of 
mtioners  under  a  cash-credit  bond  to  a  bank,  which  had  been 
led  on  for  some  years,  was  found  entitled  to  sue  the  principal 
r  tut  total  relief,  without  having  made  payment  of  the  debt.^  And, 
I  two  cautioners  were  bound  jointly  and  severally,  one  of  them, 
paying  up  his  own  share,  was  found  entitled  to  sue  the  other  to  pay 
I  share,  so  that  the  bond  might  be  fully  discharged,  and  his  relief 
Ik  liability  for  his  co-cautioner's  share  secured.^  But  a  cautioner, 
lifc  making  payment^  has  no  right  of  action  against  his  co-cautioners.^ 
on  making  payment,  if  that  is  done  prematurely,  there  is  no  right 
nediate  recourse  against  the  principal  ;^  and,  when  the  cautioners 
li  bound  jointly  and  severally,  one  or  more  of  several,  liable  in  pay- 
of  a  sunoi  of  money,  has  no  interest,  when  called  on  to  pay  his  own 
de  share,  to  object  that  the  whole  cautioners  are  not  called.^ 
ke  cautioner  for  a  cash-credit  or  account-current  with  a  bank,  or 
oUigiee,  can,  by  giving  notice  to  the  obligee,  stop  further  advances 
I  responsibility.^  The  cautioner  for  the  fidelity  of  one  holding  the 
vS  agent  for  a  bank,  and  who  has  continued  bound  for  several 
i  may  insist  to  be  relieved  by  the  delivery  or  cancellation  of  his 
f  The  same  was  found  as  to  the  cautioner  for  a  collector  of  taxes, 
■t  whom  arrears  were  standing,  which  in  terms  of  his  bond  he 
k  to  have  paid  up.  The  decision  was  pronounced  in  an  action 
1^  some  years  after  the  bond  of  caution  was  granted,  and,  although 
■■d  contained  no  clause  of  relief,  the  cautioner's  right  to  withdraw 
kdd  good  at  Common  Law.^  The  cautioner  in  an  ordinary  suspen- 
l»wever,  is  not  entitled,  without  consent  of  parties,  to  withdraw 
Inninate  his  obligation,  even  so  as  to  be  freed  of  liability  for  future 
*  And  as  to  ordinary  cases  of  cautionry  for  the  discharge  of 
Baron  Hume  says,  in  the  report  of  Taylor's  case, — *  It  must 
k[fs  be  understood  that  the  cautioner  for  a  bank  agent,  when  he 
im  to  withdraw,  does  not  act  capriciously  or  precipitately,  but 
^  timeful  notice  of  his  purpose,  and  allows  a  reasonable  period  for 
'  tgent  to  find  another  cautioner,  or  the  bank  to  name  another 

Ihe  bond  of  caution  for  a  bank  agent,  or  other  person  appointed  to  bond  of 
Ike  of  trust  and  responsibility,  has  some  peculiarities  which  it  is  bank  agent. 
kto  notica    Such  bonds  recite  the  appointment  on  condition  of 
Wg  caution ;  and  therefore  the  agent,  as  principal,  and  his  cautioners, 


9.  I>eiiiiiBton  ftnd  Co.,  2d  Dec.  "  Bell's  Principles,  266. 

Vflh.  112.  ^  Taylor  v.  Adie,  3d  July  1818,  Hume 

|r  «.  Farqahftnon,  Stli  Feb.  1831,  114. 

411.  ^  Kinloch   r.    Mackintosh,    13fch    June 

hlon'i  emae.  1822,  1  Sh.  491. 

VHi  9.  BfyaoD,  26th  Dec.  1833,  12  'It  was  so  decided  by  the  Second  Divi- 

g^  sion,  on  a  motion  in  a  Jury  cause  brought 

'Arthur  v.  Scott,  15th  Deo.  1836,  forward  in  1841,  but  the  deliverance  of  the 

270.  Ck)urt  is  not  reported. 
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bind  themselves,  jointly  and  severally,  to  the  following  or  some 
effect : — 

1.  That  the  agent  shall  be  honesty  fiedthfol,  and  diligent  in  Ae 
charge  of  his  duties. 

2.  That  he  shall  observe  and  execute  all  instructions  and 
communicated  to  him,  from  time  to  time,  from  those  in 
over  him. 

3.  That  he  shall  account  for  all  money,  papers,  and  property,  ii 
to  him,  or  coming  into  his  hands,  in  the  execution  of  his  oflSoe; 
whenever  required,  pay  over  the  money  and  deliver  the  papers  to 
head  officers  of  the  concern,  or  others  having  their  authority. 

4.  The  agent  and  cautioners  bind  themselves  to  make  good  all 
arising  through  non-fulfilment  of  these  obligations,  or  otherwise  hj^ 
error,  fault,  or  fraud  of  the  agent,  immediately  on  the  loss  bemg 
tained,  with  the  usual  penalty  in  case  of  failure,  and  interest  at  five 
cent,  during  the  not-payment 

5.  The  bond  then  contains  (like  a  cash-credit  bond)  a  provisnij 
liquidating  and  ascertaining  the  amount  of  the  balance  due  by  the 
by  means  of  a  certificate  or  account  under  the  hand  of  one  of  the 
officers  of  the  concern ;  and  the  usual  stipulation  against 
a  chaige  for  such  balance,  except  on  consignation. 

6.  There  is  then  a  condition  that  the  cautioners  shall  be  bound 
for  a  limited  sum,  or,  it  may  be,  that  they  shall  be  respectively  liable : 
certain  specified  sums,  of  equal  or  different  amount,  and  no  more; 
proportional  penalty,  and. with  interest  from  the  date  of  demand 
them ;  the  agent's  own  obligation  being  without  limitation. 

7.  It  is  usual,  though  perhaps  not  absolutely  necessaiy,  to  ii 
declaration  that  the  holder  of  the  bond  shall,  as  creditor  on  the 
estate,  be  preferable  to  the  cautioners,  as  creditors  for  any  sum  thej] 
advance  under  the  bond. 

8.  It  is  also  usual,  in  bank  agents'  bonds,  to^^stipulate  that  in 
the  agent's  death,  or  removal  from  his  office,  none  of  the  bank-noCei^i 
in  his  custody  shall  be  subject  to  any  claim  by  him,  or  his 
tives  or  creditors ;  but  that  those  having  authority  from  the  bank 
be  entitled  summarily,  and  without  judicial  authority,  to  take 
of  the  whola 

9.  The  agent  then  binds  himself  in  usual  form  to  relieve  his 
tioners. 

All  these  obligations  are  undertaken  by  the  principal  and 
cautioner  (so  far  as  he  is  bound),  jointly  and  severally. 

When  we  come,  however,  to  consider  the  various  ways  in 
cautioners  are  liberated  in  consequence  of  laxity,  or  h 
part  of  those  to  whom,  by  the  terms  of  their  bonds,  they  are 
we  shall  see  that,  however  comprehensively  and  distinctly  such 
may  be  framed,  the  grantees  are  not  enabled  to  screen  themselvei»^ 
the  use  of  words,  from  the  necessity  of  due  and  reasonable 
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their  agents.  The  cautioners  are  entitled  to  expect,  and  the  law 
lecare  to  them,  notwithstanding  the  most  stringent  clauses  to  the 
in  any  bond,  a  fair  regard  to  their  interests ;  and  the  obligees, 
in  fulfilment  of  their  own  duties,  are  not  entitled  to  him  over 
ODfleqnences  on  the  cautioners.  The  cautioners  bind  themselves  to 
I  good  losses  arising  by  the  agent's  fault  or  fraud.  They  are  not 
iniers  for  the  remissness  of  the  constituent. 

!he  claiises  relative  to  ascertaining  the  balance  due,  by  certificate  or 
d  account,  and  suspending  a  charge  on  consignation  only,  are  open 
li  remarks  made  on  the  like  clauses  in  the  cash-credit  bond.  And 
■k  agenf  s  bond  as  usually  framed,  though  it  warrants  placing  to  the 
mt  bills  for  which  the  agent  was  liable,  so  as  to  authorise  summary 
■noe  therefor,  does  not  warrant  so  placing  untaxed  law  expenses,  in 
pon  to  such  biUs,  incurred  by  the  bank  after  the  agency  had  termi- 
p.^  The  agent's  bond  stipulates  for  the  right  of  those  in  authority 
\Van.  to  take  over  cash,  etc.,  summarily,  and  without  judicial  warrant. 
pocoper  that  there  should  be  power  to  take  instant  possession  of 
funds,  etc.,  may  happen  to  be  in  the  agent's  hands.  But  of 
a  most  exact  account  and  inventory  of  the  whole  ought  to  be 
up,  with  the  assistance,  if  possible,  of  the  agent,  or  some  one  on 
and  the  inventory  should  be  carefully  authenticated  and 

wre  now  to  notice  some  points  to  be  kept  in  view  by  cautioners  Paymknt  by 

CAUTIONSR 

Lce  to  i>aying  the  debt  for  which  they  have  bound  themselves, 
course  to  be  adopted  by  them  when  compelled  to  pay.    It  is  not 
the  cautioner  to  pay  the  debt  before  it  actually  becomes  due, 
the  principal  debtor  may  previously  acquire  some  good  defence 
payment ;  and,  at  all  events,  immediate  recourse  does  not  arise 
payment  by  the  cautioner.^     Neither  is  it  expedient  for  a 
to  pay  otherwise  than  upon  distress,  that  is,  after  the  creditor 
some  legal  step  against  him  for  enforcing  payment,  and  after 
of  the  distress  to  the  principal  debtor,  who  ought  also  to  be 
anj  action  brought  against  the  cautioner  for  recovery  of  the  debt, 
he  may  have  l^al  objections  to  payment    A  cautioner  pay- 
ly,  and  without  intimation  to  the  principal,  does  so  at  his 
One  having  so  paid,  and  thereafter  prosecuted  the  proper 
the  Court  assoilzied  the  debtor,  because  he  had  a  good  defence, 
would  have  liberated  both  himself  and  the  cautioner,  and  not  only 
the  proper  debtor,  not  been  cited,  but  the  distress  had  not  been 
to  him.'     When  a  cautioner  pays  a  debt  past  due,  and  against 
It  of  which  the  principal  debtor  had  no  defence,  his  right  of  relief 
and  immediate,  and  he  requires  no  assignation  from  the  cre- 
ate enabling  him  to  operate  his  relief.^    He  has  bound  himself  at 

Union  Bank  v.  Hamilton,  24th  '  Maxwel  v.  Nithsdale,  19th  Dec.  1632 

U;9  8Il488.  M.  2116. 

9.  Bryaon,  26th  Dec.  1833,  12  *  Craigie  v.  Graham,   2l8t    December 

1710,  M.  14,649. 


see 
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the  request  of  the  debtor,  against  whom  he  has  the  clUio 
right  to  raise  which  arises  by  law  to  him  as  cautioner,  not  as 
the  creditor/    A  discharge,  or  other  evidence  of  payment,  is^ 
sufficient  to  authorise  the  cautioner  to  sue  for  relief  whether 
principal  debtor  in  toto,  or  against  co-cautioners  for  their  shares, 
is  usual  and  proper  for  the  cautioner,  on  making  payment,  to  o1 
discharge  and  assignation,  exonering  him  individually  from  liability! 
debt,  and  assigning  the  debt  to  him.     By  virtue  of  this  deed,  he 
the  rights  and  privileges  both  of  the  cautioner  and  creditor  vested  u 
that  is,  as  against  the  proper  debtor.     Of  course,  as  against  co-cai 
he  has  no  claim  beyond  relief  of  their  rateable  shares  of  the  debt 

Assignation  TO       The  creditor  is  bound,  on  receiving  full  payment  &om  the 
to  grant  him  an  assignation,  if  desired,  as  well  as  a  discharge, 
can  establish  that  the  assignation  will  be  prejudicial  to  himself* 
cautioner's  right  to  such  assignation  (heneficium  cedendarum 
founded  on  equitable  considerations,  and  gives  him  right  (subjedi 
qualification  just  expressed)  to  a  transfer,  not  only  of  the  del^ 
of  the  securities  held  therefor,  and  diligence,  if  any,  used  for  pa] 
When  the  assignation  is  granted,  the  cautioner  can  use  the 
rights  of  realising  the  subjects  of  security,  by  sale  or  otherwise ; 
is  not  relevant  to  allege,  in  bar  of  these  rights,  that  he  had  obi 
assignation  without  ever  having  been  distressed.*     The  cautic 
paying  the  debt,  has  brought  the  cautioniy  to  an  end  eonfusiam, 
as  assignee,  become  creditor.     He  cannot  therefore  be  preventei^ 
selling,  '  now  that  he  is  full  creditor  under  the  bond.' 

Assignation  OP       The  cautioner  in  a  tack  is  entitled,  on  paying  rent  or  arrears 
the  tenant,  to  an  assignation  from  the  landlord  of  his  right  of  hj 
over  the  tenant's  crop  and  stocking  for  security  and  payment  of  tlial 
and  arrears  so  paid  ;^  and  such  cautioner  ought,  on  paying,  to  takei 
signation  to  the  hypothec,  otherwise  the  preferable  claim  founded' 
right  of  hypothec  will  be  gone,  and  a  creditor  of  the  tenant,  atl 
subjects  of  hypothec  by  arrestment,  will  be  preferred  to  the  cautioi 
such  subjects.^    The  case,  however,  seems  to  be  different  in  m( 
cautionries.     It  is  to  be  observed  also,  that  the  landlord,  if  his 
hypothec  covers  both  the  bygone  and  current  rents,  cannot  be  requii 
assign  his  right  absolutely  to  a  cautioner  paying  only  bygone  rents, 
landlord  will  assign  only  under  reservation  of  his  own  preferable  ^ 
in  security  of  current  rents*     Again,  in  the  case  of  an  ordinary 
when  the  same  is  not  paid  by  the  cautioner  out  and  out, — for 
when  the  cautioner  is  liable  for,  and  pays,  only  the  interest, — the 


Hyfothec. 


1  Ross,  i.  224. 

2  Erskine,  iii.  5.  11;  M'Gillivray  v. 
M»Arthur,  10th  June  1826,  4  Sh.  697; 
Gilmour  r.  Finnie,  Uth  Dec.  1832,  11  Sh. 
193. 

3  Lesly  V.  Gray,  10th  Jan.  1665,  M. 
2111  ;   Erskine  v.  Maaderson,   14tb  Jan. 


1780,  M.  1386  ;  Lowe  v.  Greig,  17*1 

1825,  3  Sh.  543. 

*  Gray  v.  Thomson,  24th  Nor. 

D.  145.  , 

5  Stewart  v.  Bell,  3l8t  May  1814,  | 
^  Garden   v.    Gregory,    Feb.    173^; 

3390. 


I?.]  BONDS  OF  CAUTION.  287 

•  is  tme,  is  bound  to  grant  him  an  assignation  of  the  security  for 
teiest^  but  the  creditor  himself  still  holds  such  security  as  in  right 
i  principal  sum  due,  the  penalty  if  incurred,  and  the  future  inter- 
In  these  circumstances,  the  creditor  will  assign  to  the  cautioner 
bo  gire  him  only  a  right  and  security  postponed  to  the  creditor's 
:^t  and  security.^  But  the  creditor  who  holds  a  cautionary  obli- 
I  cannot^  at  his  own  hand,  and  by  a  new  and  subsequent  transaction 
idi  the  cautioner  is  no  party,  injure  the  cautioner's  position  and 
I  in  regard  to  an  assignation  of  the  security  for  the  debt  affecting 
nfcioner.  A  party  lent  money  on  bond  and  disposition  in  security 
ptincipal  for  the  whole  debt,  and  collateral  obligation  by  a  cautioner 
ifment  of  the  interest ;  the  same  party  afterwards  made  a  further 
k>  the  same  debtor  on  a  second  bond  and  disposition  in  security. 
pabject  of  security  was  the  same  in  both  bonds.  The  second  loan 
pemity  were  transacted  without  consent  of  the  cautioner  liable  for 
Hnt  of  the  interest  on  the  first  loan,  who  was  no  party  to  the  second 
mcftian.  The  debtor  became  bankrupt,  and,  the  heritable  security 
tg;  pioved  inadequate  to  the  discharge  of  both  debts,  the  cautioner 
^  interest  of  the  first  debt  was  found  entitled,  on  paying  the  interest 
|i  first  bond,  to  an  assignation  of  the  first  security  to  the  extent  of 
|iteiest  he  might  pay,  and  to  be  ranked,  as  in  right  of  such  interest, 
tubjects  of  security,  preferably  to  the  creditor  to  whom  he  was 
r,  and  who  granted  him  the  assignation,  although  such  creditor, 
[uence,  lost  part  of  his  second  loan.^  The  report  of  this  case  is 
!flf  instmction,  containing  the  elaborate  opinions,  distinguished  by 
and  legal  subtlety,  of  Lord  Mackenzie  in  support  of  the  judg- 
and  Lord  Moncreiff  for  the  opposite  view/^ 

xi^ardfl  the  cautioners'  relief  tn^  se,  where  one  of  three  cautioners,  Cautiovebs' 

[jointly  and  severally,  paid  the  whole  debt  on  assignation,  he  was 

lantitled  to  recover  one-half  from  one  of  the  other  two  cautioners,  the 

dead,  and  (as  alleged)  insolvent,  on  granting  an  assignation  of 

of  the  debt  and  securities.^    If,  however,  the  cautioner  transacts 

or  obtains  any  abatement  at  settlement,  he  is  bound  to  com- 

the  benefit  to  the  principal  and  co- cautioners.^    And  if  one  of 

cautioners,  jointly  and  severally  bound  for  the  same  debt,  obtains 

proper  debtor  a  security  over  his  estate  for  relief  of  the  obliga- 

ia  bound  to  communicate  the  benefit  of  it  to  the  others.^    But  if 

ity  is  given  by  a  third  party,  and  does  not  affect  the  debtor's 

the  obligation  to  communicate  does  not  arise.^     A  further  excep- 

the  general  rule  was  allowed  in  a  case^  where  two  of  three 

m.  &  11.  *  2ifilligan  v.  Glen,  20th  May  1802,  Bi. 

ISth  July  1S40,  2      2140. 


pu  220.  '  Coventry  «.   Hutchison,    16th    June 

m  V.  Smith,  20th  December      1830,  8  8.  924. 
8h.264L 

«.  Keith,  27th  July  1672,  M.  "  Lawrie  v,  Stewart,  6th  June  1823,  2 

Sh.  368. 
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cautioners  for  separate  amounts  of  the  composition  to  the 
debtor's  creditors,  bound  by  the  same  deed,  but  not  jointly,  o 
with  one  another,  established  claims  of  compensation  upon  th( 
debtor^s  estate,  by  purchase  from  the  debtor,  and  other  oneroiu 
transactions.  The  two  cautioners  thereby  operated  full  reliei 
selves,  and  were  found  not  boand  to  communicate  the  benefii 
claims  of  compensation  to  the  third  cautioner.  But  you  wi 
that  the  relief  which  the  two  cautioners  obtained  was  ool 
through  a  security  over,  but  by  the  purchase  o^  part  of  th 
estate,  and  other  onerous  transactions.  The  case,  therefoi 
establishes  a  rule  in  reference  to  securities,  though  it  may 
warning  to  any  one  carrying  through  a  composition-contr 
there  are  several  cautioners, — suggesting  the  propriety  of 
clause  to  protect  each  of  the  cautioners  against  preferences 
tained  in  any  way  by  any  of  the  others  out  of  the  commo 
estate. 

When  the  cautioner  in  a  bond  is  bound  in  the  character  o 
pal,  and  the  bond  does  not  show  that  he  is  merely  a  cautionei 
not,  on  paying  up  the  debt,  to  take  a  mere  receipt  and  dischar 
would  extinguish  the  bond  as  a  document  of  debt  and  grou 
gence ;  nor  ought  he  to  take  a  discharge  and  assignation  h 
favour,  because,  ex  facie  of  the  bond,  he  is  one  of  the  joint  a] 
obligants,  and  he  could  not  do  summary  diligence  even  against 
cipal  debtor  for  the  whole  debt.  He  would  be  hanedpersonah 
from  doing  diligence  for  the  whole  sum  in  the  bond ;  he  coul 
gence  for  no  more  than  the  proportion  falling  on  the  princij 
ex  facie  of  the  bond.  In  the  case  supposed,  the  cautioner  oi 
the  bond  assigned  to  a  third  party,  ex  facte  absolutely,  but  truly 
him.  That  being  done,  the  assignee  can  proceed  with  sumniar 
for  the  whole  debt  against  the  principal  debtor,  who  has  no 
law,  and  will  in  this  way  be  excluded  from  any  defence  in  fo 
assignee  can  also  proceed  against  the  co-cautioners  for  recovei 
proportions. 

The  substantial  rights  of  parties  jointly  and  severally  bo 
ever,  cannot  be  affected  by  having  the  debt  assigned  to  a  thin 
here  proposed ;  and,  when  each  of  the  parties  so  bound  has  a  rat< 
of  relief  and  recourse  against  the  others,  it  is  not  competent  1 
them  who  pays  the  debt,  by  getting  the  debt  assigned  to  a  thir 
impose  on  the  others  a  different  rule  of  settlement  from  that  wl 
operate  if  he  had  himself  been  the  assignee,^ 

^  Gilmour*8  case,  before  referred  to.     In  a  friend,  and  require  an  assig 

a  previous  stage  of  the  same  case  (Gilmour  favour.     '  The   Lord   Ordinar 

V.  Finnie,  Sth  July  1S31,  9  Sh.  907),  Lord  *  well  that  the  parties  wiU  m 

Moncreiff  exposed  the  practical  futility  of  *  a  fair  settlement  in  this  wa^ 

an  attempt  of  the  nature  above  indicated,  '  ing.     They  must  meet  in 

by  showing  that  if  the  one  party  got  a  *  persons,  for  this  course  of  i 

friend  to  interpose,  and  pay  on  assignation,  *  friend,  as  a  third  party,  ma} 

the  other  might  equally  obtain  the  aid  of  '  ad  infinitum.^ 
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LLet  us  now  consider  the  right  of  relief  arising  when  additional  secu-  additional 
l^is  obtained  for  payment  of  a  debt  already  secured  by  a  cautionary  ^^^^^""^ 
l^ifcion. 

^  A  cnditoT  sometimes  obtains  additional  caution,  by  bond  of  corrobo- 
jhai  or  otherwise^  saving  to  him  all  the  effects  of  the  caution  originally 
This  firequently  happens  when  an  original  cautioner  dies  or 
insolvent;  or  when  a  demand  of  payment  is  made  which 
(JMi  be  satisfied ;  or  when  the  principal  debtor  is  charged  to  pay, 
paospends  on  caution,  or  in  other  circumstances. 
rlbe  roles  of  relief  in  these  cases  are : — 

i  L  That  if  the  additional  cautioner  has  become  bound  at  the  desire  of 
\  principal  debtor,  and  not  of  the  original  cautioners,  nor  in  order  to 
P^re  them  from  an  impending  demand,  then,  in  any  question  between 
taefw  and  original  cautioners,  the  new  cautioner  has  only  a  rateable 
m^ixk  the  same  way  as  if  he  had  been  one  of  the  cautioners  under  the 
l^nal  bond.^ 

fX  If  the  new  cautioner  has  interposed  on  account  or  at  the  request  of 
Iwrynal  cautioners,  or  if  he  has  become  cautioner  in  a  suspension  at 
k  instance,  or  even  if  they  have  been  apprised  of  the  application  to 
fmm  cautioner,  and  have  approved  of  it,  as  tending  to  relieve  them- 
frcnn  present  demand,  then  the  new  cautioner  is,  as  it  were,  cau- 
for  the  original  cautioners,  and  on  that  footing  is  entitled,  in  any 
among  the  cautioners,  to  total  relief  from  the  original  cautioners. 
principle,  the  cautioner  in  a  bond,  against  whom,  along  with  the 
decree  had  been  pronounced  in  a  suspension,  was  found  liable 
relief  to  the  cautioner  in  the  suspension  who  had  paid  the  debt 
ed  an  assignation.^ 
to  the  Mercantile  Law  Amendment  Act,  which  altered  the  rule 
discussion  in  the  case  of  cautioners,  the  legal  presumption  was  that 
cautioner  had  interposed  for  the  debtor  alone,  because  the  debtor 
liable  in  the  first  instance,  the  original  cautioners  only  after  he  was 
;  and  particular  indications  were  required  to  establish  the  right 
additional  cautioner  to  total  relief  from  the  original  cautioners.^ 
such  indications,  it  seemed  sufficient  that  a  demand  had  actually 
against  the  original  cautioners,^  and  that  the  creditor  had  for- 
to  urge  payment  on  receiving  new  cautioners ;  or  that,  the  debtor 
abroad,  and  having  no  funds  in  this  countiy,  a  state  of  circum- 
which  allowed  the  creditor  to  have  immediate  recourse  upon  the 
the  creditor  had  made  his  demand  upon  them ;  or  that  the 
cautionary  obligation  was  near  expiry,  and  recorded  for  diligence.^ 

Oomm.  L  351 ;  Ker  v.  Gordon,  ^  Loch  v,  Nairn,   18th  Dec.  1701,  M. 

M.  14,641 ;  Smiton  v.  MiUer,  14,644  ;    PoUock's    and  Smiton's    cases, 

r.  1792,  M.  2138.  above  cited. 

Ccnnin.    L    352  ;    Pollock    v.  &  Clarkson  v,  Edgar,  1st  Dec.  1703,  M. 

10th  July  1745 ;  Elchies,  voce  14,645 ;  M'Kenzie  v,  M*Kenzie,  30th  Nov. 

r.  No.  16.  1752,  M.  14,661. 

V.  Govan,  July  1687,  M.  ^  PoUock'H  case. 

VOL.  L  T 
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How  far  the  Act  will  alter  the  legal  presumption  in  eases  where  ft| 
benefit  of  discussion  is  not  stipulated  for  by  cautioners,  is  apointirij 
yet  settled.  Bat,  when  additional  cautionry  is  being  granted,  there 
be  no  difficulty  in  ascertaining  on  whose  account  it  is  inteiposed ; 
in  order  to  exclude  all  risk  of  question  on  that  point,  it  would  be 
able  that  evidence  should  be  preserved  for  instructing  how  the  fact 
stands.  The  evidence  should  of  course  be  in  probative  writings. 
3.  Where  a  party  has  paid  a  debt  for  which  he  made  himself 
svJmdiarie  ex  delicto  vel  quasi  'delicto,  he  is  not  entitled  to  any 
against  the  proper  cautioners.  Such  is  the  case  of  the  granter  of  a 
of  presentation,  who  has  faUed  to  present  the  debtor  in  tetms  of 
obligation.  He  is  not  entitled  to  relief  from  another  against 
to  fulfil  his  own  obligation^  And,  generally,  the  principal  debtor  if] 
liable  to  relieve  the  cautioner  of  damages  arising  by  the  cautioner's 
fault.* 

Bonds  of  oor-        We  now  pass  to  the  examination  of  ordinary  Bonds  of  Corro 
BOBORATioN.     g^^j^  bouds  arc  in  use  to  be  granted  under  a  variety  of  drc 
in  particular : — 

1.  By  the  original  obligant,  when  any  question  has  arisen 
him  and  the  creditor,  involving  the  possible  extinction  of  the 
bond,  and  when  such  question  is  compromised.    The  compronuse 
to  be  followed  by  a  bond  of  corroboration.     When  such  qui 
settled  by  decree,  there  is  no  need  of  a  corroborative  bond ;  the 
of  Court  being  equivalent  to  the  bond,  followed  by  registration. 

2.  By  the  original  obligant,  when  it  has  been  agreed  to  accuindi 
interest  in  arrear,  with  the  original  debt,  into  one  principal  simi,  bedjf 
interest.  The  arrears  of  interest  would  not  carry  interest  ex  lege;  H 
it  is  lawful  to  constitute  them  a  capital  sum,  bearing  interest,  by  nM 
of  a  bond  of  corroboration 

3.  When  a  debt  is  constituted  by  account,  or  acknowledgmen^f 
otherwise,  without  the  privilege  of  summary  diligence,  or  where  therf 
in  a  bill  is  likely  to  lie  over  for  more  than  six  years,  whereby  thsll 
may  prescribe,  a  bond,  or  bond  of  corroboration,  is  frequentiy  reqdv 
on  condition  of  postponing  the  term  of  payment.  This  is  impoitoif 
cases  where  debts  of  the  above  description  are  likely  to  subsist  fors 
long  or  indefinite  period. 

But,  as  to  such  cases,  you  will  remember  that,  as  the  Act  itf 
cap.  5,  strikes  against  corroborative  securities  granted  within  sixty  M 
of  bankruptcy,  care  has  to  be  taken  not  to  give  up  existing  vouchera,J 
specially,  not  to  part  with  direct  or  collateral  securities,  on  the  stren| 
of  the  bond  of  corroboration,  at  least  until  the  latter  is  unassailaH 
because,  as  before  observed,  it  does  not  always  follow  that,  on*  the  1m 
of  corroboration  being  set  aside  under  the  provisions  of  the  Act,  ihei 

1  Smith  V.  Ogle,  11th  Dec.  1811,  F.  C.         Mathieson  r.  Fisher,  Slat  Jan.  167B, 
'  Stewart's  Answers  to  Dirleton,  p.  24  ;      2120. 
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Toachers  and  securities  will  be  restored,  and  there  are  securities,  in 
Tarious  forms,  whicli  it  may  be  impossible  to  recover, — ^for  example, 
a  bill  or  promissoiy-note  by  several  parties.  Such  document,  if  de- 
lifered  up,  may  have  been  cancelled.^ 

4.  When  a  new  obligant  joins  in  the  liability  for  a  debt  already  due, 
a  bond  of  corroboration  is  taken  from  the  original  and  new  obligants, 
Unding  them,  jointly  and  severally,  for  payment  to  the  creditor.  And 
here  it  will  be  recollected  that  evidence  should  be  preserved  for  in- 
structing whether  the  new  obligant  has  interposed  his  credit  at  the 
request  of  the  whole  of  the  original  obliganta,  or  only  of  the  proper 
debtor.  Care  must  also  be  taken  in  such  a  case  to  bind  the  new 
obligant  by  the  use  of  the  proper  obligatory  words.  If  the  bond  of 
corroboration  omits  the  words  necessary  for  that  purpose,  he  will  be  free.^ 

5.  A  bond  of  corroboration  is  sometimes  granted  to  the  representa- 
tiYe  of  the  original  creditor,  with  the  object  of  saving  him  from  the 
expense  of  completing  a  title  to  the  debt  by  the  process  of  confirmation, 
fint  that  object  is  of  questionable  propriety ;  the  probate  and  succession 
duties  being  debts  due  to  Government,  which  it  is  not  optional  to  pay  or 
withhold. 

6.  When  a  debtor  dies,  his  heir  or  representative,  though  liable  to  be 
ned  for  payment,  caimot  be  charged  summarily  on  the  original  bond,  to 
vliich  he  was  no  party.  The  debt  requires  to  be  constituted  against  him 
in  the  first  place,  which  can  be  done  either  by  the  decree  of  a  competent 
Dourt,  or  by  his  granting  a  bond  of  corroboration ;  and,  when  he  is  of 
Ul  age,  and  subject  to  no  l^al  incapacity,  it  is  generally  expedient  to 
•ke  such  bond  from  him.  But,  even  if  the  debt  be  due  on  bond  and 
lispoaition  in  security,  the  bond  of  corroboration  to  be  granted  will  be 
orsonal  oidy,  as  a  personal  obligation  is  enough  to  obviate  any  objection 
r  difficulty  in  reference  to  the  creditor's  remedies.^ 

If  the  heir  of  the  original  debtor  is  liable  as  heir  of  entail  only,  it  is 
pedally  important  to  obtain  from  him  a  bond  of  corroboration,  in  order 
D  hind  his  heirs-general  as  well  as  his  heirs  of  taillie  for  the  whole  debt 
Qb  heirs-general  would  not  be  made  liable  by  his  mere  succession  as 
mt  of  taiUie,  except  for  the  interest  falling  due  during  his  possession  of 
he  estate,  and  unpaid  at  the  time  of  his  death. 

The  general  rules  for  framing  such  bonds  are  substantially  the  same 
1  all  these  cases.  The  bond  of  corroboration  ought  to  narrate  the  original 
ond,  or  other  voucher  of  debt,  the  title  of  the  assignee  or  executor,  if 
lie  bond  has  formed  the  subject  of  assignation  or  succession ;  and  then, 
le  special  reason  for  the  new  obligation,  which  in  all  cases  will  be 
Banted  '  without  prejudice  to  the  original  bond '  (or  other  voucher),  *  or 

1  BdTs  Comm.  ii.  232.  >  Coalt  v,  Angus,  I2tli  July  1749,  M.  17,040. 

*  A  bond  of  corroboration  need  not  now  be  required  in  this  case,  as  the  personal 
pSgmtian  traiismits  along  with  the  heritable  security  against  the  heir  of  the  debtor, 
il  also  Against  his  disponee,  if  the  conveyance  contains  an  agreement  to  that  effect ; 

j^  38  Vict  cap.  94,  sect  47. 
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'  to  any  diligence  or  execution  thereon^  but  in  corroboration  thereof,  d 
'  accumulando  jv/ra  jwrSma,* 

When  the  debt  corroborated  comprises  any  special  security,  the  bond 
of  corroboration  ought  to  contain  a  declaration  that,  on  payment,  the 
granter  shall  be  entitled  to  an  assignation  of  that  security.  And  whena 
representative,  liable  only  as  heir  of  entail,  grants  the  bond,  he  ought  to 
reserve  to  himself,  and  his  heirs-general,  their  right  of  relief  against  the 
succeeding  heirs  of  entail  and  the  entailed  estate,  and  to  stipulate  that 
on  payment  he  shall  be  entitled  to  an  assignation  from  the  creditor. 

Bonds  of  corroboration  presuppose,  and  must  necessarily  refer  to,  some 
existing  debt  But,  though  they  are  to  that  extent  accessory,  they  sub- 
sist of  themselves  when  granted,  and  are  the  proper  foundations  both  of 
actions  and  diligence  at  the  creditor's  suit,  independently  of  the  original 
bonds,  because  the  debtor's  corroboration  of  the  debt  constitutes,  of  itself 
a  proper  obligation  against  him.^  They  are,  however,  struck  at  by  the 
Acts  1696,  cap.  5,  and  1621,  cap.  18,  as  we  have  already  remarked ;' e\rai 
when  the  effect  is  simply  to  enable  a  creditor  to  proceed  with  diligence, 
and  obtain  a  jpan  passu  preference,  which  he  might  have  obtained  without 
the  corroborative  bond. 


^  Beg  V,  Brown,  Jaly  1663,  M.  16,091 ; 
Johnston  v,  Oroluudtown,  24th  Feb.  1676, 
M.  15,798. 


^Suprck,  page  180;  MackelWi  CM 
ton  V.  M'Math,  Ist  Biansh  1791,  M. 
1114  ;  Dnnbar'B  Croditon  v.  Qm^  VSk 
June  1793,  M.  1027. 
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ASSIGNATION  OF  PERSONAL  OBLIGATIONS. 


CHAPTER    L 

Havino  now  considered  the  more  usual  forms  in  which  ordinary 
penonal  obligations  (other  than  those  by  bills  and  promissory-notes) 

eonstitated,  I  proceed  to  the  consideration  of  the  assignations  and 
writings  by  which  bonds  and  debts,  and  other  moveable  property, 

transferred. 

Abbreviated  forms  for  such  assignations  were  authorised  by  the 
'Transmission  of  Moveable  Property  (Scotland)  Act,  1862  ;'^  but,  before 
considering  these  forms,  it  may  be  convenient  to  examine  the  forms  in 
we  before  that  Act  came  into  operation,  both  because  the  Act  does  not 
abolish  the  older  forms,  and  because  the  examination  of  the  older  will 
aid  yon  in  understanding  the  new  forms. 

Sefoie  the  above  Act  was  passed,  the  simplest  form  of  the  assigna-  Older  forms. 
tion  of  a  personal  bond,  and  a  form  which  has  been  extensively  in  use, 
eoDsiBted  of  the  following  parts  or  clauses,  viz. : — (1.)  The  narrative, 
wfaich  runs  as  follows  : — '  I,  A.,  in  consideration  of  the  sum  of  £ 

•  instantly  paid  to  me  by  B.,  whereof  I  hereby  acknowledge  the  receipt, 
'  and  discharge  him ;'  (2.)  the  clause  of  assignation,  which  is  in  these 

'  do  hereby  assign,  convey,  and  make  over  to  the  said  B.,  and  his 
executors,  or  assignees,  the  sum  of  £  of  principal,  with  a 

'  fifth  }Mirt  more  of  penalty  in  case  of  failure,  and  the  interest  of  the  said 
'  principal  sum  from  and  after  the  date  hereof,  during  the  not  payment, 

•  all  contained  in  and  due  by  a  bond  dated  granted  by 
'  C.  in  my  favour.'  Then  follows  the  assignation  of  the  bond  itself, '  with 
'  the  whole  clauses  and  obligations  therein  contained,  and  all  that  has 
'  followed,  or  is  competent  to  follow  thereon.'  To  this  is  subjoined  (3.) 
a  daase  '  surrogating  and  substituting  the  said  B.,  and  his  foresaids,  in 
'  my  fall  right  and  place  of  the  premises,  with  full  power  to  uplift  and 
'  receive,  and  to  discharge  or  assign  and  convey,  the  said  sums  of  money 

1  25  &  26  Vict,  c  85. 
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'  and  the  said  bond,  and  generally  to  do,  or  cause  to  be  done,  eveiyihiDg 
'  in  the  premises  which  I  could  have  done  before  granting  this  aasigoft- 
*  tion.'  Then  follows  (4.)  the  warrandice  clause, '  which '  (that  is,  the 
assignation)  '  I  bind  myself  to  warrant  from  my  own  facts  and  deeds 
'  only ;'  (5.)  clause  of  delivery  of  the  bond,  '  and  having  herewitli 
'  delivered  up  the  said  bond ;'  and  lastly,  the  registration  and  testing- 
clauses. 

This  form,  you  will  observe,  corresponds  exactly  with  its  professed 
object,  viz.,  to  make  over  the  debt  and  bond  from  the  holder  to  a  nev 
creditor.  But  an  older  form  of  the  assignation,  which,  before  the 
passing  of  the  Act  of  1862,  was  largely  in  use  on  the  conveyance  of  « 
personal  bond  from  the  first  holder  to  a  new  creditor,  requires  attentioa 
This  latter  form  usually  contains  a  recital  of  the  bond,  and  an  acknow- 
ledgment of  the  receipt  from  the  new  creditor  of  the  amount  of  the  debt 
But,  like  the  form  first  here  given,  it  may  at  once  proceed  to  the  ac- 
knowledgment of  receipt  of  the  money  from  the  new  creditor,  witibonft 
previously  reciting  the  bond. 

The  receipt  being  acknowledged,  the  deed,  in  the  form  under  con- 
sideration, proceeds,  not  as  in  the  style  already  given,  to  assign  thedeH 
but  to  constitute  and  appoint  the  new  creditor  and  his  heirs  and  dont- 
tors,  the  grantor's  cessioners  and  assignees,  in  and  to  tiie  sums  contained 
in  the  bond,  and  in  and  to  the  bond  itself,  and  all  that  has  followed  oa 
it,  etc.,  surrogating,  etc.,  as  in  the  form  already  givea, 
CH06BIN.  In  order  to  understand  the  peculiarities  of  this  latter  form,  it  is 

necessary  to  keep  in  view  the  nature  of  the  subject  or  right  which  ths 
deed  transfers.  It  is  moveable  or  personal,  but  not  corporeal ;  it  is  not| 
like  furniture,  live  stock,  etc.,  a  subject  of  which  the  ipsum  corpus  is  in 
the  owner's  possession,  or  which  he  is  to  hand  over  bodily  to  a  purchaser 
or  assignea  What  he  transfers  is  the  right  to  receive,  and,  if  necessaiji 
to  raise  action  or  suit  for  recovering,  from  a  third  party ,  a  sum  of  monef 
due  on  bond.  Corporeal  moveables,  which  are  in  one's  actual  poeses- 
sion,  are  transferred  by  mere  delivery  from  the  existing  owner  to  As 
new  owner.  But  as  to  incorporeal  moveables,  the  owner  can  only  givs 
a  right  to  enforce  payment  or  recovery.  For  this  reason,  rights  of  ths 
latter  class  have  been  technically  called  in  England  '  chases  in  adu$! 
that  is,  things  of  which  you  have  not  the  occupation,  but  a  right  to 
occupy,  things  of  which  the  possession  may  be  recovered  by  an  actioii 
or  suit,  and  which  have  no  separate  tangible  existence  in  themsetm 
This  term,  Mr.  Boss^  says,  was  brought  into  use  when  the  language  of 
the  law  of  England  came  to  be  Norman,  and  in  lieu  of  it,  I  observe^  oor 
legislators  are  now  substituting  in  plain  English  the  term  'things  in 
action,'  which  last  term  is  so  made  use  of  in  the  Joint-Stock  Companies' 
Act  of  1856.^  It  is  there  employed  along  with  the  general  terms  'pro- 
perty and  effects,'  and  as  obviously  distinguished  from  what  is  covered 
by  these  terms. 

1  Robs'b  Lectures,  L  177.  «  19  &  20  Vict.  c.  47. 
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We  naturally  ask  why,  nevertheless,  a  simple  transfer  was  not  made  Histobt  ov 

OIJ)BB  FORM  OF 

of  to  pass  the  right  to  a  '  thing  in  action '  from  one  owner  to  another ;  absionation. 
light  being  indefeasible,  and,  according  to  our  present  notions,  essen- 
j  tzanaferable  in  its  nature  ?    In  explanation,  we  find  from  Lord 
r  and  Erskine/  that,  in  old  times,  it  was  as  much  contrary  to  law 
me  creditor  to  substitute  another  without  consent  of  his  debtor,  as 
one  debtor  to  substitute  another  without  consent  of  his  creditor ; 
that^  when  the  transfer  of  a  bond  was  to  take  place,  it  was  necessary 
the  creditor,  in  order  to  evade  the  law,  to  resort  to  the  device  of 
(anting  the  new  creditor  his  attorney  or  mandatory  for  the  express 
pose  of  receiving  and  discharging  the  debt    In  the  ordinary  case  of 
idate^  the  attorney  is  liable  to  account  to  his  constituent     But  that 
lid  have  been  inconsistent  with  the  purpose  of  such  an  appointment 
re  are  considering ;  and,  accordingly,  the  mandatory  in  this  case  was 
pply  the  money,  when  received,  to  his  own  use,  without  liability  to 
Hint     The  old  style  of  bonds,  also,  we  are  told,  had  this  in  view, 
ig  taken  payable  to  the  creditor  or  his  attorney;  and  it  wUl  be 
erved  that  the  term '  assignation,'  in  its  strict  sense,  is  not  equivalent  to 
laference,  it  means  nothing  more  than  an  appointment  or  deputing,  and 
sense  in  which  we  now  imderstand  it,  as  connected  with  legal  writings, 
Itogether  acquired  from  its  use  as  coming  in  place  of  a  transfer. 
We  appear  to  have  been  first  led  to  make  a  change  in  the  old  form 
account  of  our  intimate  connection  with  France,  and  the  desire,  which 
me  period  of  the  history  of  Scotland  was  very  prevalent,  of  adopting 
nch  models.     The  French,  in  the  transfer  of  their  debts,  had  adopted 
egations  from  the  Boman  system,  that  is,  the  substitution,  with  con- 
i  of  the  debtor,  of  a  new  creditor  for  the  old.     But  in  addition  to 
se,  and  in  order  to  avoid  the  necessity  of  procuring  the  debtoi^s  con- 
il^  they  introduced  a  writing  called  by  them  a '  transport,'  strictly 
uvalent  to  our  word  '  transfer.'     The  maker  of  this  deed  was  called 
iani,*  and  the  receiver  '  cemonaire!     For  a  time  the  new  creditor  was 
Bribed  in  Scotch  practice  as  the  lawful,  undoubted,  and  irrevocable 
■ioner  and  assignee  of  the  old.     These  terms  bear  strong  marks  of  the 
idation  from  attorney  to  principal,  and  at  length  we  came  to  describe 
I  new  creditor  simply  by  the  terms  cessionary  and  assignee ;  the 
DgDEtion,  however,  stiU  retaining  the  form  of  appointment,  and  not 
opting  words  of  simple  transfer. 

Mr.  Boss  considers  the  necessity,  very  early  introduced  in  our  law, 
intimating  to  debtors  the  assignations  of  their  bonds,  as  instructing 
\  substantial  nature  of  the  change  adopted  in  our  forms  as  above 
;>Iained ;  that  is,  the  change  from  the  appointment  of  an  attorney  to 
it  of  a  cessionary  on  the  transfer  of  a  debt.  It  is  obviously  unneces- 
J  in  principle  to  make  intimation  of  the  mere  appointment  of  an 
imey,  which,  in  strict  law,  infers  no  divesting  of  the  party,  but  leaves 
I  in  the  full  legal  right    Accordingly  in  England,  where  the  form  of 

1  Stair,  iiL  L  2;  Enkiue,  iu.  5.  2 ;  and  Rosa,  L  179. 
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deed  was  not  altered,  and  the  appointment  of  attorney  remained  as 

form  in  which  transfers  were  made,  not  only  intimation  was  not 

sary,  but  the  attorney  could  not  prosecnte  in  his  own  name, 

undoubtedly  the  debt  was  his.    He  required  to  use  the  name  of 

original  creditor  in  suing  for  payment ;  and  the  English  assignment] 

provision  for  this  by  binding  the  granter  to  allow  his  name  to  be 

use  of,  and  not  to  receive  payment  &om  the  original  debtor.    In  the 

of  Tayler,^  an  opinion  was  obtained  from  English  counsel  as  to  the 

of  a  document  executed  in  England,  and  purporting  to  be  the 

a  debt  due  on  account,  a  *  chose  in  action/  and  it  was  stated  that  *{ 

in  action '  are  incapable,  at  law,  of  being  made  the  subject  of  any 

fer  or  assignment,  though,  in  equity,  they  can  be  assigned.    I 

that,  at  law,  they  can  only  be  transferred  by  the  appointment  di 

attorney.    With  us  it  was  difiTerent,  at  least  after  the  assignation 

to  constitute  the  new  creditor  cessionary  as  well  as  assignee,    ft' 

necessary  to  intimate  the  right  of  the  new  creditor  to  the  debtor; 

only  in  order  to  certify  him  that  the  original  creditor  was  divested,' 

also  to  complete  the  right  of  the  cessionary  in  competition  with 

assignees.^ 

25  &  26  Vict.  The  Act  of  1862  introduces  new  and  short  forms  for  the 

°*  ^*  tion  of  personal  bonds  or  conveyances  of  moveable  estate.     These 

*  Bond '  and  '  Convejrance,'  are  declared  by  the  interpretation 

sect  4  (where  there  is  nothing  in  the  subject  or  context 

to  such  construction),  to   extend  to  and  include  'personal  bondi 

'  payment  or  performance,  bonds  of  caution,  bonds  of  guarantee, 

'  of  relief,  bonds  and   assignations   in  security  of  every  kind,  d( 

'  of  any  Court,  policies  of  assurance   of   any  Assurance   Com] 

'  or  Association  in  Scotland,  protests  of  bills  or  of  promissoiy-i 

'  dispositions,  assignations,  or  other  conveyances  of  moveable  or 

'  property  or  effects,  assignations,  translations,  and  retrocessions/ 

the  same  clause,  the  words  '  Moveable  Estate  *  extend  to  and  indi 

'  all  personal  debts  and  obligations,  and  moveable  or  personal  propen 

'  or  efifects  of  every  kind/  ^ 

The  object  of  the  Act  is   to  abbreviate  and  simplify  the  foo^ 

ordinarily  made  use  of  in  the  transmission  of  such  documents  or  estall( 

For  this  purpose  it  is,  by  sect.  1,  declared  competent  to  any  party  Ij 

right  of  a  '  personal  bond '  or  '  conveyance  of  moveable  estate,'  to  asi^ 

such  bond  or  conveyance  by  assignation,  apart  from,  or  on  the  bond  i 

conveyance  in,  or  as  nearly  as  may  be  in,  the  forms  set  forth  in  schednh 

(A.)  and  (B.)  annexed  to  the  Act    Such  assignation  is  declared  registaraUj 

in  the  books  of  any  Court,  in  terms  of  any  clause  of  registration  con 

tained  in  the  bond  or  conveyance  assigned,  *  and  such  assignation,  upa 

'  being  duly  stamped  and  duly  intimated,  shall  have  the  same  force  anl 

'  effect  as  a  duly  stamped  and  duly  intimated  assignation,  according  t 

^  Tayler  v.  Scott,  IGth  July  1847,  9  D.  2  Dnimmond    r.     Muschet,    22d   Jui 

1504.  1492,  M.  S43. 
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j0  fanns  at  present  in  use.'  By  sect  2,  and  Schedule  (C),  short  forms 
gp»  notarial  intimation  of  an  assignation  are  authorised  The  clauses 
new  forms  will  now  be  examined  in  their  order. 

The  first  clause  in  both  forms  simply  states  the  name  and  desig-  clauses  in 
of  the  granter,  and  the  cause  of  granting.    It  is  in  each  form  in  ^o^^oSf 
words  :  *  I,  A.  R,  in  consideration  of,  etc.  (or  otherwise  as  the  case 
lie)/     This»  you  will  observe,  is  similar  to  the  narrative  or  induc- 
idaose  in  the  form  of  assignation  heretofore  in  use,  and  first  before 

The  dause  of  assignation  follows,  and  in  Schedule  (A.),  applicable 

assignation  apart  fi*om  the  bond  or  conveyance,  is  in  these  words, 

^by  assign  to  C.  D.,  and  his  heirs  or  assignees  (or  otherwise  as 

may  be),  the  bond  (or  other  deed,  describing  it)  granted  by 

dated,  eta,  by  which  (here  specify  the  nature  of  the  deed,  and 

also  any  connecting  title,  and  any  circumstances  requiring  to 

in  regard  to  the  nature  and  extent  of  the  right  assigned)/ 

words  of  the  corresponding  clause  in  Schedule  (B.),  applicable  to 

nation  written  on  the  bond  or  conveyance,  are,  as  nearly  as  the 

admits  of,  the  same  with  the  above.    This  clause  in  each  form,  you 

tobeerye,  is  substantially  the  same  as  the  clause  of  assignation  in  the 

fiist  before  examined. 

We  have  lastly,  in  both  schedules,  the  testing- clause,  which  will 
usual  form, 
statutory  forms  omit  the  clauses  surrogating  and  substituting  Clauses 
ee  in  the  fidl  place,  and  with  the  full  powers,  of  the  cedent ;  ^ew  form. 
tiie  clause  of  warrandice,  clause  of  delivery  of  the  bond,  or  other 
! assigned,  and  the  clause  of  registration;  but  (1.)  The  surrogation 
itation  is  clearly  a  legal  consequence  of  the  leading  clause  of 
ion,  and  no  case  has  suggested  itself  in  which,  upon  the  full 
of  such  rights  as  fall  within  the  operation  of  the  Act,  the  clause 
ion  and  substitution  can  be  required.  (2.)  The  warrandice 
can  only  be  necessary  where  there  is  some  specialty  in  the  case, 
szample,  where  the  warrandice  is  not  to  be  from  facts  and  deeds, 
usually  ia  (3.)  With  regard  to  the  delivery  of  writs,  there  are 
cases^  particularly  where  the  bond  or  conveyance  assigned  is  to  be 
by  the  cedent,  or  delivered  to  the  assignee  subject  to  conditions, 
it  will  be  necessary  to  introduce  a  clause,  binding  the  Cedent 
the  bond  or  conveyance  forthcoming  to  the  assignee  upon  all 
occasions ;  or,  as  the  case  may  be,  expressing  the  conditions 
which  the  bond  or  conveyance  is  delivered  to  the  assignee. 
With  r^ard  to  registration,  the  Act  merely  gives  the  assignation  reoistratiok. 
lefit  of  any  clause  of  registration  contained  in  the  bond  or  con- 
assigned.  If,  therefore,  the  bond  or  conveyance  does  not  con- 
dause  of  registration,  such  clause  ought  to  be  inserted  in  the 
fpmtion,  if  written  apart  from  the  bond  or  conveyance.  If  written 
n  a  bond  or  conveyance  containing  no  clause  of  registration,  it  would 
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seem  to  be  of  no  use  to  introduce  a  clause  of  r^istration  in  the 
tion,  because  registration  in  the  record  of  probative  writs  can  take; 
without  such  clause,  and  registration  cannot  competently  take 
any  other  record  applicable  to  the  registration  of  ordinary  deeds^ 
in  all  such  other  records,  the  principal  deed  recorded  is  retained 
warrant  of  the  extract,  and,  in  the  case  here  supposed,  the  prindpdi 
being  written  upon  the  bond  or  conveyance  assigned,  cannot  beleft^ 
the  registrar.^ 

The  case  of  the  assignation  of  the  instrument  of  protest  of  a 
promissory-note,  seems  to  require  notice  in  reference  to  this 
the  Statute.    Such  instruments  are  registrable,  not  in  terms  of  vaji 
of  registration  contained  therein,  but  in  virtue  of  special  e] 
Parliament     In  framing  the  assignation  of  such  an  instrument^ 
ought  always  to  be  inserted  the  ordinary  clause,  and  procuratoiy  of] 
tration  for  preservation  and  execution,  or  its  equivalent  under  the 
to  Land  Act  of  1860.b    This  being  done,  the  instrument  of  pi 
assignation  can  be  registered,  if  necessary,  in  the  same  Court 
instrument  in  virtue  of  the  Acts  allowing  such  registration, 
assignation  in  virtue  of  its  own  clause  of  r^istration.     But,  in 
there  is  no  need  to  roister  the  assignation  of  a  protest. 

It  seems  also  worthy  of  notice,  that  the  Act  immediately  unc 
sideration  does  not  extend  to  the  conveyance  of  the  unconstituted 
due  upon  an  open  account,  at  least  until  such  balance  has  alreadyj 
the  subject  of  a  conveyance  or  assignation.    Alter  having  been 
by  a  conveyance  or  assignation  in  any  competent  form,  it  is  deiri 
such  balance  can  be  again  transferred  by  an  assignation  in  either 
forms  authorised  by  the  Act    The  words  of  the  Act  appear  suffidi 
broad  to  include  in  their  operation  the  transfer  of  ships;  but  it  will < 
be  advisable,  in  general,  to  adopt  for  such  transfer  the  forms  aul 
by  the  Merchant  Shipping  Act  of  1854.     These  will  be  more 
ferred  to  in  their  proper  place. 

As  in  the  case  of  the  other  Conveyancing  Acts  which  have 
passed  in  and  since  the  year  1845,  the  Act  of  1862  does  not  piei 
employment  of  the  forms  of  deeds  of  transmission  in  use  at  its  data, 
is  thus,  strictly  speaking,  optional  to  take  advantage  of  the  Act  or: 
but  it  is  clear  that  one  or  other  of  the  new  forms  ought  to  be  em] 
wherever  it  is  suitable. 

I  will  now  offer  some  remarks  on  the  clauses  of  assignatil 
generally. 

1.  The  Narrative, — This  may  consist  simply  of  an  acknowledge 
of  the  receipt  of  a  sum  of  money  by  the  cedent  from  the  assignee 
specification  of  the  cause  of  granting,  whatever  that  may  be;  or. 


*  Writs  regiatered  in  the  Register  of   probative  writa   are   now  retained  by 
Registrar.     See  supra^  page  226,  note  \ 
b  See  aujrra,  page  258,  note  *. 
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place,  there  may  be  recited  the  bond  or  other  writing  to  be  as- 

ittud  then  the  cause  of  granting  the  new  deed.    The  former  is  best 

where  there  is  nothing  very  complex  in  the  nature  of  the 

be  assigned,  or  of  the  cedent's  title    On  some  few  occasions  it 

neoessaiy  to  introduce  a  narrative  or  recital  of  the  grounds  of 

the  cedent's  title,  in  order  to  prepare  the  way  for  a  distinct 

assignation.     But  as  a  general  rule,  and  more  especially  keep- 

the  object  of  the  late  Act,  the  form  seems  preferable  which 

the  introductery  clause  to  its  proper  purpose,  viz.,  the  cause  of 

When  that  is  done,  the  subject-matter  of  the  deed  is  kept  all 

in  the  clause  of  assignation,  which  is  its  proper  place ;  whereas, 

the  vouchers  of  debt  and  cedent's  title  in  the  introductory 

the  proper  assignation  is  made  to  refer  to  the  narrative,  as 

many  important  particulars  of  designations,  dates,  etc. ;  and, 

leference,  the  subject-matter  is  thrown  into  two  clauses,  and 

trouble  given  in  adjusting  and  examining  the  deed.      Of 

is  also  additional  risk  of  error.     As  to  this  point,  however, 

itioner  must  use  his  best  discretion  ;  keeping  in  view  that  next 

comes  perspicuity,  which  requires  judicious  arrangement, 

general,  wiU  be  greatly  promoted  by  conciseness. 

a  debt  affecting  an  entailed  estate  is  paid  up  by  the  heir  of  Orbt  atfrct- 
possession,  out  of  his  own  proper  money,  and  is  to  be  assigned  ^r^vAm^ 
it  will  be  advisable  that  the  narrative  clause  of  the  assimiation  ?L°™  ®' 

O  SNTAIL. 

LCtly  show  that  the  consideration-money  is  advanced  by  the 

his  own  proper  means,  and  in  no  respect  from  entailed  moneys. 

! advisable  in  order  to  exclude  any  plea  of  extinction  of  the  debt, 

id  of  confusion,  or  eancu/rsus  debiti  et  crediti. 
T1i€  douse  of  Assignation. — ^The  new  statutory  forms,  as  well 
^Imo  older  forms  previously  in  use,  have  been  already  given. 
older  forms,  the  first,  containing  simple,  direct  words  of  assig- 
uppears  preferable  to  the  second,  which  consists  of  the  ap- 
it  of  a  cessioner  and  assignee.  Words  importing  assignation 
be  employed,  but  they  do  not  appear  to  be  indispensable.  On 
I  refer  you  to  the  opinion  of  the  Lord  Justice-Clerk  Inglis,  in 
of  Carter.^  His  Lordship  was  here  speaking  of  an  agreement 
the  parties  entitled  to  one-half  of  a  fund,  consisting  of  money 
testamentaiy  trustees,  and  creditors  of  said  parties,  by  which  it 
that  the  sum  due  to  the  creditors  should  be  paid  by  the 
oat  of  said  half  of  said  fmid ;  and  the  parties  entitled  to  said 
»Tise  and  direct  the  trustees  to  pay  over  the  said  principal 
[$aid  interest  accordingly,  and  declare  that  a  receipt  to  the  said 
by  the  said  payees  for  the  same  shall  be  as  valid  and  effectual, 
tn  intents  and  purposes,  as  if  granted  by  the  said  whole  parties,' 
r  This  document  was  intimated  to  the  trustees  as  an  assignation,  so 
fhe  right  was  then  complete,  if  the  assignation  itself  was  valid. 

1  Carter  v.  Mlntosh,  20tli  March  1862,  24  D.  933. 
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It  was  pleaded  that  this  clause  of  the  deed  did  not  constitute 
nation.     His  Lordship  sajrs, '  I  cannot  understand  that  plea, 
'  intended  to  mean  that  by  the  law  of  Scotland  nothing  but 
'  conveyance  can  operate  an  assignation.    But,  if  anything  is 

*  the  law  of  Scotland,  it  is  that  no  words  directly  importiDg 

*  are  necessary  to  constitute  an  assignation,  but  that  any  wordi 

*  authority  or  directions  which  if  fairly  carried  out  will  operate  a^ 
'  ference,  are  sufficient  to  make  an  assignation ;   and,  therefin^j 

*  is  no  doubt  that  we  have  hei'e  an  assignation/  etc 

If  the  bond  excludes  executors,  so  will  the  assignatioD,  i 
simply  in  favour  of  the  assignee  and  his  heirs,  or  of  his  heiis 
nees,  or  heirs  and  donators ;  but  otherwise  if  taken  to  the 
lus  heirs  and  executors. 

Where  an  entail  debt,  paid  by  the  heir  in  possession  out  rfl 
proper  money,  is  assigned  to  such  heir,  care  should  be  taken 
the  destination  clearly  distinct  from  that  of  the  entailed  estate. 

In  both  of  the  older  forms  of  the  clause  of  assignation, 
framed,  the  vouchers  of  debt,  and  all  that  had  followed,  or  wu 
tent  to  follow  thereon,  were  in  use  to  be  specially  assigned,  as 
the  debt  itself;  and,  where  the  cedent  was  not  the  original 
was  in  use  to  assign  the  titles  by  which  he  had  acquired  ri^i 
the  debt  be  assigned,  the  right  to  the  writs  whereby  it  is  const 
vested  in  the  cedent,  and  all  following  or  competent  to  follow 
will  go  with  the  debt,  and  belong  to  the  assignee,  although  not 
conveyed  to  him ;  and  where  the  charge  on  a  bond  was  si 
caution,  and  the  letters  found  orderly  proceeded,  a  special  assi| 
the  bond,  with  all  action  and  execution  that  had  already  foll( 
was  competent  to  follow  thereon,  was  found  to  carry  the  bond 
tion  in  the  suspension,  as  part  of  what  had  followed  on  the  piid 
bond.^     In  an  early  case,  the  heir  of  the  original  debtor  had 
bond  of  corroboration,  and  the  creditor  had  thereafter  assigned 
with  the  original  bond,  but  without  either  specifying  the  bond  of 
boration,  or  saying  '  with  all  that  had  followed  on  the  original 
The  bond  of  corroboration,  however,  had  been  delivered  to  the 
In  these  circumstances,  the  assignation  was  found  to  reach  to 
of  corroboration  as  being  delivered  to  the  assignee.^ 

The  assignee  will  also  be  in  the  full  right  and  place  of  the  dlj 
whether  the  words  'surrogating  and  substituting,*  etc.,  are  introj 
into  the  deed  or  not.  And  the  right  to  the  debt,  under  the  dj 
assignation  thereof,  will  give  power  to  uplift,  assign,  and  diadj 
without  the  special  clause  to  that  effect  It  was  so  found  in  a  caaei 
by  Lord  Stair.^  But,  though  these  clauses  are  not  legally  necessi 
is  expedient  to   insert  them  when  not  taking  advantage  of  the 


1  Lyell  V,  Chrystie,  1 1th  March  1823,  2 

Sh.  288. 


2  Cultie  r.  Earl  of  Airly,  3d  Feb. 
2  Br.  Sup.  197. 

3  Stair,  iii.  1.  4. 
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Dnns,  and  to  adhere  in  sucli  cases  to  the  approved  style  in 
the  passing  of  the  late  Act  When  the  forms  authorised  by 
:e  competently  employed,  of  course  they  carry  with  them  the 
he  best-framed  clauses  in  use  in  the  older  form. 

ay  here  notice  the  Act  of  1861,  relative  to  the  transfer  of 
irtgages  and  bonds  in  Scotland :  ^ — 

Lny  person  or  company,  entitled  to  any  mortgage  or  bond,  Tbaksfkr  op 
»•  a  Scotch  railway  company,  imder  its  statutory  powers,  may  mobtoaobs. 
eir  right  and  interest  therein, '  by  signing  on  the  back  of  such 

or  bond  an  indorsement  in  the  form  prescribed  by  the 
to  this  Act^  or  to  the  like  effect :'  provided  that  the  said 
or  bond,  'on  the  original  making  and  issuing  thereof,  and 
y  transfer  or  assignment  thereof,  have  been  stamped  with  an 
f  stamp-duty  equal  to  three  times  the  amount  of  the  ad  valorem 
ity  chargeable  thereon  by  law,  and  over  and  above  the  said 
m  duty,  and  have  been  duly  registered  in  the  books  of  such 
,  in  terms  of  the  Companies'  Clauses  Consolidation  (Scotland) 
5/ 
Every  such  indorsement  shall  be  exempt  from  stamp-duty, 

haye  the  same  force  and  effect  in  all  respects  as  the  transfer 
lort^age  or  bond,  by  deed  executed  according  to  the  form,  and 
i  in  terms  of  the  provisions,  prescribed  by  the  said  Companies 
Consolidation  (Scotland)  Act,  1845/ 

HTLEL — Form  of  Indorsement. — '  I,  A.  R,  of  ,  transfer 

of  • — In  witness  whereof,  I  have  subscribed  this 

lent  at  on  the  day  of  , 

ese  witnesses,  E.  F.,  of  ,  and  G.  H.,  of 

jnaiures  of  Witnesses.)  {Signature  of  Indorser.) ' 

signations  of  ordinary  debts,  the  cedent  can  only  convey  the  Riohtb  ov 
stands  in  his  own  person,  and  subject,  as  against  the  assignee,  ^^^^*^ 
xception  pleadable  by  the  debtor  against  the  cedent,  who  can- 
jiting  an  assignation,  place  a  new  creditor  in  a  better  condition 
lelf.^  The  assignee  can  pursue  in  the  cedent's  name ;  and,  in 
le,  it  was  found  he  could  do  so  even  though  the  cedent  prohi- 
yrocurators,  whom  he  appointed,  to  compear  in  his  name.^  Such 
^hen  not  excluded,  is  clearly  consistent  with  the  old  principle 
assignees  were  constituted  procurators  or  mandatories  of  the 
reditor,  with  power  to  uplift  the  debt  for  their  own  behoof. 
Lg,  it  was  the  original  creditor  who  prosecuted,  and  it  was 


Viet  c.  50.^  3  Grier  v.  Maxwell,  20th  Nov.  1621,  M. 

V.  JjeyiB,  3d  July  1533,  M.      S2S. 
r.  Campbell,  Irt  May  1S18,  6 
239. 


*  Thia  Act  waa  repealed  by  33  &  34  Vict.  cap.  99. 
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the  same  thing  to  him  whether  his  own  name,  or  the  name  of 
nee,  as  his  procurator,  was  made  use  of.      Apparently,  the 
ought  not  to  subsist  in  cases  where  debts  have  been  convejoi: 
form  of  simple  transferences ;  but,  in  practice,  it  is  still 
where  a  cedent  wishes  to  exclude  the  right,  he  ought  to  do 
express  prohibition  in  the  assignation  which  he  grants, 
assigning  debts,  usually  insert  such  a  clause  immediately  after  tlMij 
power  to  do  everything  which  the  cedent  could  have  done, 
ing  the  assignation ;  and,  though  there  is  no  such  practice, 
equally  good  reason  for  the  exclusion  on  the  part  of  private 
the  new  statutory  forms,  the  clause  of  exclusion  would  be 
immediately  after  the  clause  of  assignation.     But  the  assignee' 
even  when  no  such  clause  is  in  the  assignation,  execute 
poinding  or  other  diligence  in  his  own  name,  in  virtue  of  a 
cedent's  name ;  ^  because  the  messenger,  who  executes  the 
not  considered  qualified  to  judge  of  the  import  or  validity  of 
nation  or  other  title.    The  assignee  ought  to  apply  by  bill  or 
the  Lord  Ordinary  on  the  Bills  for  diligence,  of  new,  in  his  < 
which  will  be  autiiorised  as  matter  of  course  by  the  Bill-Chaml 
Wabeandiob  iffQ  have  next  in  the  older  forms  the  warrandice  clause, 

CLAUSE.  ^ 

cedent  to  warrant  the  debt  from  all  facts  and  deeds  done,  or  to 
by  him ;  or,  if  the  assignation  be  gratuitous,  from  facts  and 
done  by  him.    The  appropriate  clause  of  warrandice  is  cleaily 
hended  in  the  new  forms  authorised  by  the  Act  of  1862. 

As  already  explained,  the  warrandice  from  fieu^ts  and  deeds 
be  done  imports  that  the  cedent  has  not  done,  and  shall  not  do, 
prejudicial  to  the  right  assigned ;  and,  in  ordinary  cases  of  one 
nations,  it  is  implied  that  the  debt  is  due  to  the  cedent.     The 
from  facts  and  deeds  to  be  done  imports  only  that  the  cedent 
voluntary  act  in  prejudice  of  the  right  assigned. 

The  implied  warrandice,  applicable  to  the  assignation  of  a  debk^ 
no  warrandice  is  expressed,  as  well  as  the  obligation  of  wj 
ported  by  the  force  of  the  late  Act  into  the  forms  of  assignation 
authorised,  will  be  to  the  same  effect  as  above,  in  the  respective 
the  assignation  being  onerous  and  gratuitous.  And  so  also 
clause  of  general  warrandice.  But  in  assignations  of  debts,  n( 
express,  implied,  or  general  warrandice,  nor  the  warrandice  compiclU 
in  the  statutory  forms,  imports  the  solvency  of  the  debtor ;  nor  m 
implied  even  by  absolute  warrandice,  which,  in  such  assignations,! 
no  more  than  that  the  debt  is  due,  that  the  bond  or  other  deed  aari 
cannot  be  reduced,  and  that  the  cedent,  and  no  other,  has  right  to  i 
that  the  debtor  cannot  successfully  defend  in  law  when  sued  for  payi 
This,  however,  I  am  inclined  to  think,  falls  under  the  implied  warn 
in  the  transaction  when  it  is  onerous.  If  the  cedent,  in  place  of  t 
acting  with  a  new  creditor,  obtains  payment  from  the  debtor,  and  ( 

»  Stewart  v.  Hay,  5th  June  1745,  M.  834 ;  Kyle  v,  Thomson,  12th  June  1813. 
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absolute  warrandice  of  his  title  is  given  as  matter  of  course, 
iplied ;  and  the  cedent,  in  an  assignation,  ought  to  be  in  no  better 
regards  his  own  title.    He  holds  himself  out  as  the  creditor, 
into  an  onerous  transaction  on  that  footing,  and  ought  to  be  liable 

>rt  his  own  title, 
ereditor  whose  debt  is  to  be  paid  is  not  bound  to  grant  an  assig- 
in  place  of  a  discharge,  when  his  granting  the  assignation  may  be 
to  himself^    In  Bussell's  case,  a  security  had  been  granted  in 
[lonn  over  lands  belonging  to  a  liferenter  and  fiar ;  questions  were 
as  to  the  capacity  of  the  fiar  to  grant  the  deed,  which  was  con- 
exposed  to  the  risk  of  objection  as  far  as  it  affected  the  fee  of 
of  security ;  the  creditor  entered  into  possession,  and  was  in 
of  recovering  his  debt  out  of  the  rents  belonging  to  the  liferenter, 
ity  and  preference  over  which  were  clear  and  unexceptionable. 
the  lands  were  sold  by  a  postponed  creditor,  who  offered  pay- 
^to  the  first  creditor,  on  his  granting  an  assignation,  with  the  usual 
of  warrandice    The  first  creditor,  however,  was  found  not  bound 
warrandice  importing  generally  that  the  debt  was  due  by  the 
of  the  bond.     That  would  have  implied  that  the  fiar  as  well  as 
iter  had  validly  granted  the  bond.    The  creditor  was  held  bound 
place  the  purchaser  in  his  own  exact  position,  and  to  warrant 
amount  of  the  debt  had  been  truly  advanced  by  him  at  the 
the  bond,  and  remained  due  to  him  at  the  date  of  the  assignation. 
ivonld  just  have  been  the  extent  of  his  warrandice,  if  he  had  granted 
to  the  debtor  on  payment 
result  of  the  obligation  of  warrandice  is  different  when  the 
18  not  onerous ;  but,  though  a  debt  is  assigned  in  considera- 
^of  less  than  its  nominal  amount,  the  warrandice,  if  not  qualified, 
to  the  full  amount  of  the  debt,  not  merely  the  sum  paid  for 
ion.    I^  therefore,  limitation  of  the  warrandice  is  intended, 
QQfjtkt  to  be  a  special  clause  in  such  assignation,  whether  the 
or  any  other  form  be  employed,  expressing  the  particular 
of  the  parties.     This  point  was  noticed  when  considering 
subject  of  warrandice.'    In  a  case  where  a  debt  had  been 
in  consideration  of  a  sum  less  than  its  nominal  amount,  and 
was  granted  against  the  facts  and  deeds  not  only  of  the 
tmt  of  his  author,  the  cedent's  liability  was  held  not  limited  to 
paid  him  for  the  assignation,  but  to  extend  to  the  fall  amount 
debt  assigned.'    The  subject  assigned,  with  reference  to  which 
ion  of  warrandice  is  undertaken,  is  the  debt,  and  not  the  sum 
for  it.    The  special  clause  of  limitation  is  therefore  necessary  in 
to  qualify  the  claim  of  recourse  upon  eviction. 
If  it  18  intended  to  guarantee  the  solvency  of  the  debtor,  a 

«.  Madie,  2Sth  Nov.  1857,  20  '  HonBton  v.  Corbet,  22d  Feb.  1717,  M. 

16,619. 
page  215. 
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special  obligation  to  that  effect  is  necessary.  But  the  granter  d 
special  guarantee  ought,  for  his  own  protection,  to  reserve  to 
power  to  take  measures  at  any  time  for  obtaining  security  fo 
relief,  or  for  enforcing  payment  to  the  assignee ;  otherwise  he  is 
cautioner  without  the  benefit  of  the  septennial  limitation, 
bond  of  relief,  and  without  any  means  of  freeing  himself  of  his  ol 
of  guarantee. 

We  have  next  to  notice  the  clause  of  delivery  of  writs,  the 
of  which,  when  the  writs  relate  only  to  the  debt  assigned,  is  to 
a  receipt  to  the  cedent  for  these  writs,  which,  in  that  case,  wiU  ill 
delivered  up  by  him  to  the  assignee.    If  the  whole  writs  are 
the  clause  will  say,  simply,  that  the  bond  and  whole  other  writs 
specified  have  been  delivered ;  as  all  the  writs  are  usually  del 
the  preceding  clauses.    If,  however,  the  whole  cannot  be  deliveidtj 
if  any  of  those  delivered  contain  matter  beyond  the  debt 
the  clause  will   show  with  whom,  respectively,  the  custody  of 
writs  common  to  both  parties  is  to  remain,  and  will  contain  an  ol 
tion  on  the  cedent,  or  on  the  assignee,  as  the  case  may  be,  to  mabi 
writs  not  delivered,  or  those  delivered  and  which  relate  to  mm 
the  subject  of  the  assignation,  furthcoming  when  required  by  ihi 
party  or  the  other.     In  such  case,  there  must  be  a  correct 
tion  of  the   writs   to  which   the   obligation   for  exhibition 
In  general,  it  will  be  advisable,  when  the  separate  interests  ii 
deeds  are  of  importance,  to  raster  such  deeds  for  preservation, 
writs,  however,  relating  exclusively  to  the  debt  assigned  belong  to 
assignee,  who  is  entitled  to  possession  of  them,  without  any 
obligation  to  deliver  them  up  to  him  ;^  and,  so  far  as  the  writs 
contain  other  matter,  the  cedent  (or  assignee,  as  the  case  may 
clearly  entitled  to  exhibition  on  necessary  occasions,  without 
obligation  to  that  effect.^ 

The  clause  of  registration  is  for  preservation,  or,  if  necessary, 
tion ;  and  if  the  short  form  of  this  clause,  authorised  by  the  Titles 
I860,*  be  used,  the  execution  will  be  on  six  days'  charge.    Wheiei 
old  and  longer  form  of  clause  was  employed,  it  was  not  usual  to 
to  a  six  days'  charge,  because  the  registration  of  assignations  is  vdk\ 
tended  to  authorise  summary  diligence  as  for  a  liquid  sum.    The 
can  proceed  only  by  an  ordinary  action  on  the  warrandice,  for 
good  loss  or  damage  in  case  of  eviction,  and  for  that  purpose 
is  not  necessary. 

1  FinUw  V.  Earl  of  Northesk,  25th  Jane  1670,  lA.  6544. 
s  Reid  V.  Reid,  24th  Nov.  1857,  20  D.  83. 


^  See  supra,  page  258,  note 
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assigiiatioii,  when  executed,  requires  of  course  to  be  delivered  intimation  of 
assignee ;  and  the  rules  with  respect  to  the  delivery  of  deeds  in  ^^®^^"°^- 
as  formerly  explained,  and  likewise  on  the  subject  of  equivalents 
%  may  be  here  simply  referred  to.^    There  is  nothing  excep- 
[or  peculiar  on  these  points  in  connection  with  assignations  of  debts 

personal  or  moveable  estate. 
will  presently  notice  certain  subjects  besides  debts  which  may  be 
by  assignation,  or  as  to  the  assignation  of  which  cautions  seem 
;  likewise  the  form  of  assignations  in  security.    But,  before 
on  these  departments  of  this  subject,  it  will  be  convenient  to 
what  is  necessary,  besides  delivery  of  the  assignation,  to  corn- 
Hie  title  of  the  assignee  to  a  debt,  and  to  divest  the  cedent.     I 
to  the  Intimation  of  the  assignation,  which  requires  to  be  given  to 
or  obligant  in  the  debt  assigned. 
principles  on  which  intimation  completes,  and  is  necessary  for 
ipletion  of,  the  assignee's  title,  are  instructively  discussed  by 
Menzies,'  who  shows  that,  agreeably  to  the  ordinary  rules 
require  possession,  actual  or  constructive,  in  order  to  perfect  the 
of  property  from  one  to  another,  intimation,  in  the  case  of 
m  aeUan,'  is  considered  tantamount  to  obtaining  delivery  or  pos- 
This  doctrine  was  held  by  Craig,  who  says,  '  CivUis  cpicedam 
per  ifUimcUionem  corunirrit'^     To  the  same  effect  the  Court  of 
speak  of  the  necessity  of  an  assignee  intimating  his  assignation 
debtor,  and  so  constituting  him  the  assignee's  debtor  ;^  and  the 
Judges  say  (as  speaking  to  the  assignee),  'You  must  place 
person  who  has  an  equitable  or  l^al  interest  in  the  matter  under 
^cUigation  to  treat  it  as  your  property.    For  this  purpose  you  must 
notice  to  the  l^al  holder  of  the  fund.     In  the  case  of  debt,  for 
notice  to  the  debtor  is  tantamount  to  possession.'^ 
assignee  then,  you  will  observe,  must  constitute  the  debtor  as 
He  must  place  all  concerned  under  an  obligation  to  treat 
his  property.    The  cedent  personally  is  under  such  obliga- 
by  having  grant^  the  assignation.     The  debtor,^  however,  does 
-Becessarily  know  anything  of  that  document  or  transaction.     It 
to  a  debt  due  by  him,  but  he  is  not  a  party  to  it ;  and  there  is 
[ngister  for  publication  of  the  transfers  of  mere  personal  obligations, 
it  intimation,  therefore,  to  him,  matters  remain,  as  far  as  he  is 
I,  just  as  before.    He  stood  bound  to  the  cedent,  and  knows  of 
dianga     But,  by  the  conception  of  his  obligation,  he  is  expressly 

Stpra^  page  102,  et  seq.  *  WaUace  v,  Edgar,  22d  January  1663, 

M.  S37. 
p.  248,  et  9eq,  *  Ryall  v.  Rowles,  1  Vesey  Senior,  484, 

I  referred  to  in  Jarman  and  Bythewood's 

\^Cnig,  iL  6.  6.  Conveyancing,  vol.  v.  461. 
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iNTDCATioN  ov  bouiid  to  pay  to  the  cedent,  or  his  assignees ;  or,  if  the  bond  or  debt 
AS8IQNATI0N.     j^q^  exprcsslj  payable  to  assignees,  the  law  (in  the  case  of  an  assignal 

debt)  will  supply  the  words,  and  the  debt  is  equally  payable  to  11 
cedent  or  his  assignees.  The  new  cr^tor,  as  the  assignee,  is  thus  || 
proper  payee ;  and  all  that  is  wanted  is  to  certiorate  the  debtor  of  ti 
fact  in  due  form.  This  is  done  by  making  intimation  to  the  debtor 
the  assignation.  The  assignee  exhibits  that  document,  and  says  to  ^ 
'  You  were  bound  to  pay  to  the  cedent  or  his  assignees.  I  am  | 
'  assignee,  and  am  now  the  payee,  as  much  as  if  the  bond  or  debt  I 
'  been  originaUy  payable  to  me.' 

The  intimation  is  thus,  on  ordinary  legal  principles,  enough  to  ph 
the  debtor  under  obligation  to  pay  to  the  assignee,  and  to  r^ard  l| 
and  no  other  as  the  payee.  It  is  just  like  the  draft  or  order  to 
creditor  on  his  debtor  in  a  cash-balaiice.  Such  balance  being  pajH 
to  the  creditor  or  his  order,  the  debtor  is  bound  by  law,  after  tl^  oij 
is  presented  to  him,  to  pay  to,  or  hold  for,  the  payee  in  the  order,  taii 
one  else.* 

Then,  as  to  third  parties,  they  can  claim   through  the 
only.     But  what  he  has  is  only  the  debtor's  obligation  to  pay  to 
So  long  as  the  debtor^s  obligation  to  pay  to  him  subsists,  his  (tiie 
creditors,  or  others  deriving  right  through  him,  can  attach,  or  be 
assignees  of,  that  obligation.    But,  as  soon  as  the  obligation  to  pay  to 
(the  cedent)  is  terminated,  there  is  nothing  remaining  which 
taken  or  obtained  from  him.    We  have  seen  that  the  intimation  of 
assignation  to  the  debtor  substitutes  the  assignee  as  the  creditor  in 
full  right  and  place  of  the  cedent,  and  terminates  aU  obligation  to  pay 
the  cedent ;   and,  supposing  any  creditor  of  the  cedent  afterwaids 
attach  the  debt  in  the  hands  of  the  debtor,  as  if  still  due  to  the  ceda 
the  answer  would  be, — the  cedent  is  divested,  and  I,  the  debtor,  am 
bound  to  pay,  not  to  him,  but  to  the  new  creditor,  the  assignee.    In 
manner,  a  second  assignation  in  the  circumstances  would  transfer  no 

These  views   may   be  illustrated  by  reference  to  cases  :— 
where  an  assignation  had  been  granted,  but  not  intimated,  and 
debtor  in  good  faith  paid  the  debt  to  the  original  creditor,  snch 
ment  operated  a  good  and  effectual  discharge  to  the  debtor.^    Mo 
where  two  parties,  respectively,  have  claims  against  each  other,  the 
party  can  plead  his  claim  by  way  of  compensation  or  set-off  against 
claim  of  the  other ;  but  the  plea  of  compensation  does  not  arise  if 
claim  founded  on  by  the  one  party  consists  of  a  debt  which  has 
merely  assigned  to  him,  and  the  assignation  not  yet  intimated, 
assignee's  title  to  the  debt  in  such  circumstances  is  imperfect,  and, 
the  assignation  is  intimated  to  the  debtor,  the  assignee  is  not  the  crefi 

1  M*Gm  V.  Laurestoun,  4th  July  1558,  M.  843  ;  M'Dowal  v.  Fullertoun,  8th  J« 
1714,  M.  840  and  576. 


"  See  Waterston  v.  City  of  Glasgow  Bank,  6th  Feb.  1874,  1  R.  470,  as  to  therij 
of  tlie  drawer  of  a  bank  cheque  to  stop  payment  of  it  before  it  is  presented  at  the  Bn 
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3  debt,  to  the  effect  of  compensating  the  counter  debt  due  by 

i  such  assignee,  if  he  does  not  intimate  the  assignation  in  his 

{fore  the  debt  due  by  him  is  assigned  to  a  third  party,  and  the 

3n  thereof  intimated  to  him,  cannot  thereafter  plead  compensa- 

1* 

s  cases  show  that  the  intimation  is  necessary,  not  merely  for  Intimation 

1TRCSB8ARY  TO 

he  debtor  in  mala  fide,  but  for  completing  the  assignee's  title ;  divsst  cedent. 

3oyer,  as  no  one  can  be  fully  divested  of  a  debt  until  another 

ed,  we  shall  find  that  intimation  is  necessary  for  divesting 

nt,  and  has  long  been  so  regarded  by  the  law  of  Scotland. 

"s  that,  if  a  right  of  reversion  has  been  assigned  to  two  different 

bhat  one  who  has  first  intimated  his  right  shall  be  preferred  ;^ 

a  been  so  found  in  many  cases.' 

ler,  when  the  cedent  has  died,  an  unintimated  assignation 

>y  him  is  preferable  to  the  right  of  his  ordhiary  executor,  sup- 

lat  no  creditors  are  competing.^     But  confirmation  of  a  debt,  as 

part  of  the  estate  of  the  deceased  cedent,  expede  by  an  executor- 

)f  such  cedent,  is  preferable  to  the  right  of  the  cedent's  assignee 

unintimated  assignation.^  The  reason  is,  that  the  ordinary 
of  the  deceased  cedent  is  just  the  representative  of  the  deceased, 

take  nothing  in  preference  to  a  third  party  to  whom  such 
id  assigned  the  debt  But  the  executor-creditor  is  also  a  third 
us  confirmation  is  equivalent  to  completed  diligence  in  his 
ut  yet  even  such  diligence  could  take  nothing  from  the  cedent, 
Qg  part  of  the  cedent's  estate,  if  the  cedent  had  been  divested  by 

assignation. 

her  case  may  be  cited  as  showing  strongly  the  necessity  of  mti- 
rhatever  is  necessary  to  perfect  the  assignee's  right.  An  '  assig- 
revocable,  though  duly  intimated,  and  the  power  of  revocation 
rds  renounced,  was  postponed  to  a  posterior  assignation,  for 
i  causes,  also  intimated,  in  respect  the  discharge  of  the  power  of 
ion  was  not  intimated.*^     But,  upon  intimation  of  the  deed  or 

which  the  assignee  is  substituted  in  the  place  of  the  cedent, 
nee  makes  the  debtor  bound  to  pay  to  him.  The  assignee  has 
he  creditor,  and  fully  vested  in  the  debt ;  the  cedent  is  thereby 

and  his  creditors  or  subsequent  assignees,  having  claims  only 
him,  are  excluded. 

lave  seen  that  a  second  assignation,  duly  intimated,  is  preferable 
rat  assignation,  not  intimated ;  on  the  other  hand,  the  debtor,  if 
mation  he  pays  to  the  original  creditor,  is  liable  to  pay  a  second 

•e  V.  Edgar,  before  cited,  22d  1492,  M.  843;   Lord   Rollo  v.  Laird  of 

M.  a37 ;  aee  also  Ferguson  v.  Niddrie,  4th  Feb.  1665,  1  Br.  Sup.  510. 

h    I>ec    1665,    M.   2652 ;   and  *  Thome  v,  Thome,  Dec.    1683,    2   Br. 

Lord    Mordannt,   29th   Nov.  Sup.  49. 

tiies,  voce  Compensation,  Na  2.  ^  Sinclair  v.  Sinclair,  5th  July  1726,  M. 

^  ^'  '-  6  Crockat  v.   Brown,   22d   Jan.    1743, 

lond    r.    MoBchct,    22d    Jane      Elchies,  voce  Assignation,  Na  5. 
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iNTmATioN  OF  tune  to  the  assignee.  Payment,  in  such  circtunstances,  is  made  to  fl 
AawoNATioN.  ^j^jQjjg  party,  and  is  no  payment  of  the  debt  which  has  been  assign) 
To  delay  intimation,  therefore,  might  lead  to  a  claim  of  damages  on  ^ 
assignee's  part  against  the  party  whose  duty  it  was  to  intimata  I 
claim  by  the  assignee  of  a  bond  was  sustained  against  the  heir  of  ak| 
agent,  for  the  loss  upon  a  loan  of  £1000,  n^otiated  twenty-fiye  ysii 
previously,  on  the  ground  that  such  loss  arose  from  the  omissiofti 
intimation  which  was  necessary  to  complete  an  assignation.^  In 
cases  there  may  be  no  risk  of  double  assignations ;  but,  in 
business  connected  with  loans,  the  only  rule  consistent  with  safetj 
comfort  is  to  see  the  security  at  once,  and  without  delay,  comp 
all  particulars.  This  is  the  more  important  from  the  terms  of  the 
rupt  Act  of  1856,^  which,  in  conformity  with  some  earlier  Acte 
superseded,  declares  that  the  act  and  warrant  of  confirmation  in 
of  the  trustee  shall  ipso  jure  transfer  to,  and  vest  in,  him  for  the 
tors  of  the  bankrupt,  as  at  the  date  of  the  sequestration,  the  m* 
estate  of  the  bankrupt,  so  far  as  attachable  for  debt^  to  the  same 
as  if  actual  delivery  or  possession  had  been  obtained,  or  intimation 
at  that  date.  In  case  of  the  cedent's  bankruptcy,  therefore,  there 
no  opportunity  allowed  for  remedying  a  previous  omission.  If  the 
signation  has  not  been  intimated  before  the  act  and  warrant  of 
tration  is  issued,  the  trustee's  right  being  by  the  force  of  the 
first  completed,  the  previous  assignee  will  be  excluded.  lillie'i 
also  shows  the  necessity  of  preserving  evidence  for  instructing  the 
of  intimation. 

Lord  Kames  says*  that  the  *  intimation  must  be  in  the 
'  name,  as  the  assignee  has  nothing  to  say  to  the  debtor,  but  qua 
'  rator  ;'  and,  in  an  anonymous  case,*  it  was  found  enough  that  the 
himself,  and  not  the  assignee,  gave  the  intimation.     But  the  deed 
intimated  is  the  assignee's.     He  is  the  party  interested  in  com 
his  own  title ;  and  though,  no  doubt,  intimation  given  in  due  foim 
the  cedent,  and  proved  in  writing,  would  be  good  and  effectual, 
proceedings  heretofore  in  use  to  be  adopted  in  intimations  have 
always,  and  in  strictly  correct  principle,  in  name  or  on  behalf  of 
assignee. 
MoDK  OP  The  intimation  may  be  made  notarially ;  and,  if  so,  either  in  viiK 

INTIMATION.      Qf  ^  gjjQj^  ^^^  simple  form  authorised  by  the  Act  of  1862,*  or  in 4 

form  previously  in  use  ;  or  without  the  intervention  of  a  notary,  by  pM 
ducing  the  assignation  to  the  proper  party,  delivering  a  copy  to  lui 
and  obtaining  from  him  a  probative  acknowledgment  that  the  assigtf 
tion  has  been  intimated  ;  or,  in  virtue  of  the  Act,  by  sending  to  the  pii 
per  party  a  certified  copy  of  the  assignation  through  the  post-office, 

1  Hope  and  M«Caa  v,  Wauch,  12th  June  '  19  &  20  Vict.  c.  79,  s,  102. 
1816,  F.  C.  *  Karnes'  Elucidations,  p.  319. 

2  Lillie  V.  Macdonald,  13th  Dec.   1816,  ^  A.  v.  B.,  25th  Jan.  1540,  M.  843, 
F.  C.  «  26  &  26  Vict,  c  85. 
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from  him  a  written  acknowledgment  of  the  receipt     Indeed, 

I  intimation  may  be  made  in  any  way  which  brings  the  knowledge  of 

assignation  home  to  the  debtor,  provided  always  that  proof  of  the  fact 

be  addnced.    When  given  notarially,  the  proceeding  in  use  before 

passing  of  the  Act  of  1862  was  as  follows : — 

A  procurator  for  the  assignee  (whose  power  of  procuratory  was  duly  Old  fobhs. 
ited  by  the  lawful  possession  of  the  assignation),  together  with  a 
r-public  and  two  witnesses^  attended  the  debtor,  the  procurator 
in  his  hands  the  assignation.  The  procurator,  in  presence  of  the 
and  witnesses^  exhibited  to  the  debtor  the  principal  assignation, 
its  terms,  and  delivered  to  him  a  full  and  complete  copy,  attested 
f fte  notaiy  as  correct ;  stated  that,  as  procurator,  he  intimated  the 
Lon  to  the  debtor;  and  protested  that  he  (the  debtor)  should 
the  same  duly  and  legally  intimated,  should  not  pretend  igno- 
thereof,  or  of  the  intimation,  and  should  not  make  payment  to  any 
than  the  assignee,  or  those  in  his  right,  and  that,  if  the  debtor 
do  in  the  contrary,  he  should  be  liable  to  pay  to  the  assignee  not 
the  amount  of  the  debt,  but  also  damages  and  expenses.  There- 
the  procurator  took  instruments  in  the  notary's  hands,  by  present- 
a piece  of  money  to  him;  in  other  words,  he  asked  the  notaiy  to 
out  a  formal  notarial  instrument  recording  what  had  been  done, 
statements  were  all  inserted  in  a  schedule,  running  in  name  of 
procurator,  and  which  specified  the  place  and  date  of  the  intimation. 
schedule,  of  which  a  form  is  given  in  the  Style  Book,^  was  signed 
file  procurator  and  notary-public  on  each  page,  and  was  delivered 
find  left  with,  the  debtor ;  or  if  he  could  not  be  found  personally,  it 
left  at  his  dwelling-place.  The  notary  thereupon  made  out  a  nota- 
instrument  of  intimation,  containing  a  record  of  all  that  had  taken 
agreeably  to  the  words  of  the  schedule.  This  instrument  was 
by  the  notaiy  on  each  page ;  the  witnesses  also  signed  each  page, 
they  attested  the  facts  set  forth,  and  they  added  the  word 
to  each  subscription.  The  instrument  so  completed,  of 
a  form  is  given  in  the  Style  Book,^  was  legal  evidence  of  the 
ion. 
If  the  notarial  form  was  not  adopted,  the  ordinary  mode  of  proceeding 
to  produce  to  the  debtor  the  principal  assignation,  deliver  to  him  a 
r,  and  take  from  him  an  acknowledgment  of  intimation ;  this  was 
ly  written  at  the  end  of  the  principal  assignation,  and,  in  such  case, 
it  be  in  these  words : — '  I,  A.,  designed  in  the  foregoing  assignation, 
^by  acknowledge  that  the  said  assignation  was  this  day  duly  inti- 
jauited  to  me ;  and  I  dispense  with  all  other  or  more  formal  intimation.' 
BTthe  acknowledgment  was  holograph,  the  debtor  would  add  his  sub- 
eoption,  with  the  place  and  date  of  subscribing,  and,  in  such  case,  no 
itnesses  were  required ;  the  holograph  acknowledgment  of  intimation 

1  Juridical  Styles  (3d  Edition),  iL  351.  >  Ibid,  u.  352. 
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iirrncATioN  op  of  an  assignation  having  been  found  (unlike  other  holograph  writingE^ 
A8MQNATI0N.     ppQyg  i|jg  q^^h  dato.^     Thcro  had  been  a  previous  decision  dt 

House  of  Lords,  sustaining  intimation,  instructed  by  holograph 
exchanged  between  the  assignee  and  debtor.^    And  in  Newton  and  Co.' 
case  the  decision  proceeded  on  the  ground  of  universal  usage.    If 
writing  was  not  holograph,  it  required  to  be  authenticated  in  all 
like  a  formal  deed.    This  would  be  the  case  when  two  or  more 
signed  the  same  acknowledgment.      It  is  advisable  that  the 
formality  should  now  be  observed  with  reference  to  the 
acknowledgment'  required  by  the  Act  of  1862,  when  intimatioai 
made  by  sending  a  copy  of  the  assignation  through  the  post-office. 
Nbw  F0BM8.  The  Act  of  1862,  by  sect.  2,  authorises  new  forms  and  procedure 

notarial  and  private  intimation,  but  without  abolishing  the  older 
which  still  remain  available  in  the  option  of  parties.  With  referanoe 
notarial  intimation,  the  Act  declares  that  an  assignation  shall  be 
intimated  by  a  notary-public  delivering  a  copy  thereof,  or,  if  the 
containing  the  assignation  shall  likewise  contain  other  conveyanoei 
declarations  of  trust  purposes,  a  copy  of  such  part  thereof  as  respects 
subject  matter  of  such  assignation,  certified  as  correct,  to  the  penoa 
persons  to  whom  intimation  may  be  requisite ;  and  that  a  certificate 
such  notary-public,  in  the  form  set  forth  in  schedule  (C),  shall  be  suffii 
evidence  of  such  intimation  having  been  duly  made.  By  the  ce: 
the  notaiy  attests  and  declares  that,  upon  a  specified  day,  and 
specified  hours,  he  duly  intimated  the  assignation  to  the  party,  by 
ering  to  him  personally,  or  (as  the  case  may  be)  by  leaving  for 
within  his  dwelling-house,  the  situation  of  which  is  to  be  specified,! 
the  hands  of  a  party  to  be  specified,  a  fall  copy  of  the  assignation;  or,iF 
a  partial  copy,  he  will  quote  the  portion  of  the  deed  which  has  been  d»-^ 
livered,  to  be  given  to  the  party.  The  notary  will  further  certify  thaitte 
whole  of  the  above  procedure  was  done  in  presence  of  two  witnesBMk 
whom  he  will  name  and  describe,  and  who  mil  subscribe  the  ceitificiAl 
along  with  him.  The  certificate,  which  closes  with  a  testing-daiuefli 
the  form  applicable  to  probative  deeds,  will  be  subscribed  by  the  notnf 
and  witnesses. 

The  certificate  can  be  written  upon  the  assignation,  or  apart  firom  '% 
as  may  be  most  convenient.  By  the  direction,  that,  if  a  partial  oc^ii 
delivered,  the  notaiy  is  to  '  quote '  the  portion  delivered,  it  does  not  sees 
intended  that  a  full  copy  of  such  portion  is  to  be  embodied  in  the  eerti* 
ficate,  but  only  that  such  portion  should  be  described  and  pointed  oulso 
as  to  show  plainly  and  fully  what  it  consists  of.  What  is  wanled 
appears  to  be  such  a  specification  as  is  required  by  the  lities  to  LiBd 

1  Newton  &  Co.  v.  Collogan  &  Co.,  23d  >  Gray  v.  Earl  of  Selkirk,  lOth  Uinl 

Nov.  1786,  M.  850.  1708-9;  Robertson's  App.  1. 


^  See  supra,  page  81,  note  ^,  ^  to  holograph  testamentary  writings  proviog  tbctf 
own  date. 
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of  1858,  sect  3,  and  1860,  sect.  5,  in  making  use  of  a  clause  of 

ion.    The  witnesses,  it  will  be  observed,  attest  the  whole  facts  set 

in  the  certificate,  as  well  as  the  notaiy's  subscription. 

I  the  case  of  private  intimation,  the  holder  of  the  assignation,  or  any 

a  authorised  by  him,  is  to  transmit  a  copy  of  the  assignation,  or  a 

1  copy  of  the  deed  containing  it  (as  in  the  case  of  the  notarial 

ation),  certified  as  correct,  by  post,  to  the  person  or  persons  to 

L  intimation  may  be  requisite,  and  a  written  acknowledgment  by 

person  or  persons  of  the  receipt  of  such  copy  is  declared  sufficient 

Qce  of  such  intimation  having  been  duly  made.    The  Act  gives  no 

tion  as  to  the  party  who  is  to  certify  the  correctness  of  the  copy,  or 

^  copy,  of  the  assignation  or  other  deed,  to  be  delivered  or  trans- 

d  as  above.    It  may,  in  general,  be  as  well  for  the  person  who 

era  or  transmits  the  copy  to  certify  its  accuracy,  but  this  does  not 

to  be  indispensable.    It  would  seem  to  be  enough  that  the  person 

certifies  should  be  one  competent  to  attest  the  fact  of  the  accuracy 

3  copy. 

Hiere  the  debt  assigned  is  due  by  two  or  more  persons,  the  assigna-  Dbbt  dub  bt 

night  to  be  intimated,  in  one  or  other  of  the  ways  above  pointed  debtobs. 

to  each  of  such  persons,  just  as  if  he  was  the  sole  debtor.     Such 

iition  would  be  absolutely  necessary  for  the  assignee's  own  safety, 

aes  where  the  debtors  were  not  bound  jointly  and  severally.    But, 

where  they  are  so  bound,  the  separate  intimations  should  be  given, 

to  place  the  new  creditor  in  the  fall  right  of  the  debt  as  against 

of  them,  and  prevent  any  of  them  in  hondjide  paying  to  the  wrong 

r.    Where  the  debt  is  due  by  a  principal  debtor  and  his  cautioners, 

lafcion  to  the  principal  debtor  has  been  found  a  sufficient  intimation 

e  cautioners  likewise.^    But  the  case  of  principal  and  cautioner  is 

liar,  the  cautioner's  being  only  an  accessory  obligation ;  moreover,  no 

oner  ought  to  pay  without  distress  and  intimation  thereof  to  the 

apal  debtor,  or  seeing  the  principal  called  for  his  interest ;  when 

oonrse  is  adopted,  the  practical  sufficiency  of  the  intimation  to  the 

ipal,  as  for  all  concerned,  is  manifest.    But  even  in  the  case  of  prin- 

and  cautioner,  it  would  be  imprudent  to  omit  giving  full  notice  to 

party.    Where  the  intimation  was  given  to  the  cautioner  only,  and 

0  the  principal  debtor,  the  latter  was  found  in  hondjide,  notwith- 

JDg,  to  make  payment  to  the  cedent,  and  such  payment  liberated 

himself  and  the  cautioner.^ 

Hiere  a  married  woman  is  the  debtor,  intimation  ought  to  be  made  '^^  hubbakd. 

U>  her  and  to  her  husband.     A  question  on  this  point  was  raised, 

ot  decided,  in  the  case  of  Lord  Boss.^    But  there  can  be  no  doubt 

e  subject,  as  by  the  marriage  the  husband  has  become  debtor,  or, 

st  during  the  subsistence  of  the  marriage,  he  is  liable  to  be  called 

wman  v.  Bells,   Feb.   1670,  2  Br.  ^  Xx)rd  Boss  v.  Ker,  20tli  Dec.  1682,  2 

J7  Br.  Sup.  28. 

m  r.  Law,  23d  Feb.  1610,  M.  1786. 
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iHTDfATiov  OF  Oil  foF  payment    The  case  is  different  where  the  assignation  is  ii 
AaaioHATioN.     laated  prior  to  the  marriage.     The  husband's  liability  arises  only  by  I 

marriage,  and,  the  assignee's  right  having  been  completed  prei 
such  liability  is  from  the  first  to  the  assignee  alone. 
Dbbtobfurth        The  Act  of  1862  makes  no  special  provision  for  cases  whevft^ 
ofSootland.    ^3btor  is  furth  of  Scotland ;  and  it  may  be  the  safest  and  most 

able  course,  that  in  such  cases  the  intimation  should  be  given 
at  the  Office  of  the  Keeper  of  Edictal  Citations,  in  the  form  pi 
in  use,  and  in  the  mode  established  by  the  Act  6  Greo.  IV.  capi 
sect.  51,  and  relative  Act  of  Sederunt,  24th  December  1838.     The; 
of  1862,  however,  is  expressed  in  broad  terms,  and  it  can 
doubted,  that  if  a  qualified  notary-public  actually  delivers  to  the 
per  party,  wherever  he  may  be,  a  copy  of  the  assignation 
correct,  or  leaves  such  copy  for  the  proper  party  at  his  dwelling-] 
wherever  that  is,  and  otherwise  observes  all  the  forms  prescribed 
Act  of  1862,  as  applicable  to  notarial  intimation,  the  assignation 
held  as  duly  and  sufficiently  intimated.     And  it  is  thought  to  be 
more  clear  that  the  provisions  of  the  Act  of  1862,  applicable  to  ii 
tion  without  the  intervention  of  a  notaiy-public,  can  be  made  ai 
wherever  the  person  to  whom  the  intimation  ought  to  be  made 
reside,  by  adopting  the  procedure  authorised  by  the  Act  with 
to  intimation  in  this  latter  mode. 
PuPTL  AND  In  the  case  of  pupil  or  minor  debtors,  the  intimation  ought 

MiNOBDKBTORs.  ^^^  ^  ^q  pupils  or  miuors  themselves  personally,  or  at  their  d^ 
places.  This  ought  to  be  done  notarially.  If  there  are  any  known 
or  curators,  the  like  intimation  ought  to  be  given  to  each  of  them,  infli 
or  other  of  the  forms  before  referred  to.  There  ought,  further,  to  1 
edictal  intimation  to  the  tutors  and  curators  generally,  at  the  Office  ^ 
the  Keeper  of  Edictal  Citations;  and  this  last-mentioned  intimatil 
must  clearly  be  in  the  old  form,  the  Act  of  1862  having  no  clause  whi 
can  embrace  it.  Intimation  to  tutors  and  curators  used  formerly  to  1 
given  at  the  head  burgh  of  the  county  of  the  pupil's  or  minor's  resideof 
but  that  proceeding  is  now  abolished  by  the  Act  13  &  14  Vict  cap.! 
sect.  22.  When  the  pupil  or  minor  is  furth  of  Scotland,  the  intimatiii 
both  to  him  and  to  his  tutors  and  curators  generally,  should  be 
edictally  in  the  old  form.  If  any  known  tutor  or  curator  is  fuitln 
Scotland,  he  likewise  ought  to  receive  intimation ;  and  what  has 
already  said,  in  reference  to  intimations  to  debtors  furth  of  Scotland, 
be  kept  in  view  in  regard  to  this  case  also. 
Edictal  inti-  In  all  cases  of  edictal  intimation  of  assignation,  the  procedure  nw 

be  gone  through  notarially  ;  and,  where  the  parties  are  furth  of  Scot 
letters  of  supplement  under  the  Signet  are  required.  A  form  of  these  il 
be  found  in  the  Style  Book.^  The  letters,  as  there  given,  appoint  servifl 
to  be  at  the  Record  Office  of  the  Keeper  of  the  Eecords  of  the  Couitc 
Session,  being  in  conformity  with  the  Act  of  George  IV.,  before  citei 

1  Juridical  Styles  (3d  Edition),  iii.  280, 
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it  office  has  been  abolished,  and  the  service  now  takes  place  at  iNTuunoir. 

See  of  the  Keeper  of  Edictal  Citations,  as  provided  by  the  Act  of 

inty  also  before  cited.     In  the  case  of  intimation  given  edictally 

letters  of  supplement,  a  messenger-at-arms  takes  the  place  of  the 

ator;  the  Queen's  letters  being  directed  to  messengers-at-anns 

siiffs   in  that  part    The  notary  and  witnesses  accompany  the 

nfgsr,  as  in  an  ordinary  case  they  accompany  the  procurator. 

ere  are  still  several  other  cases  as  to  the  mode  of  intimation  re- 

g  to  be  noticed.     Where  an  incorporated  hospital  is  the  debtor, 

tion  of  an  assignation  ought  to  be  given  to  the  treasurer  of  the 

oration.^     This  decision  is  said  to  have  been  pronounced  after  in- 

made  into  the  mode  followed  in  practice  of  using  arrestments,  and 

ling  assignations  of  corporation  debta   When  a  corporation  has  no 

ler,  and,  it  may  be,  for  other  reasons,  intimation  may  sometimes 

0  be  given  to  other  officers.  As  a  general  rule,  more  than  enough 
[  be  done,  in  order  to  make  the  assignation  secure,  rather  than  that 
ik  should  be  run  of  what  is  done  being  insufficient.  In  the  case 
(nporated  and  joint-stock  banks  not  registered  in  terms  of  the  To  banks. 
Stock  Companies  Act  1856,  Banking  Companies  Act  1857,  or 
yompanies  Act,  1862,'  the  principal  officer  at  the  head  office  appears 

lie  {Murty  to  whom  intimation  ought  to  be  given ;  because  arrest- 
of  money  in  the  charge  of  such  banks,  even  though  in  the  hands 
^^g^nts;  require  to  be  used  in  the  hands  of  the  principal  officer  at 
id  office.  But^  where  the  money  is  actually  lying  at  the  sub-office, 
Ad  seem  advisable  that  the  intimation  should  be  given  to  the  agent 
oager  there,  as  well  as  to  the  principal  officer  at  the  head  offica 
lease  of  companies  registered  under  'The  Companies  Act,  1862,' 
timation  may  be  given  by  leaving  the  same,  or  sending  it  through 
ist  in  a  prepaid  letter,  addressed  to  the  company  at  their  r^stered 
The  provisions  in  this  respect  of  the  Joint-Stock  Companies  Act 
f6'  were  slightly  different,  but  this  last-mentioned  Act  is  now  re- 
L  In  the  case  of  ordinary  trading  companies,  the  intimation  should  To  trading 
de  to  the  company  socio  7wm7i«,  at  their  principal  place  of  business,  ^^^^*^ 
kewise  to  each  of  the  individual  partners,  as  far  as  they  are  known 
tally,  or  at  their  respective  dwelling-places ;  or  to  a  manager,  acting 
a  regular  appointment  for  the  company,  if  there  is  one.  It  is  not 
li  to  supersede  the  necessity  of  intimation  to  the  partners,  that  the 
ee  is  himself  the  managing  partner.^  An  intimation  to  two  clerks, 
ere  also  managers  of  a  trading  company,  a  minute  whereof  was 

1  in  the  company's  books,  was  found  fully  to  divest  the  cedent* 
e  circnmstances  of  the  case  are  not  stated  in  the  report;  and,  where- 
16  partners  are  known,  intimation  should  be  made  to  each  of  them. 

V,  MenzieB'  Creditora,  lOtb  Jan.  '  HUl  v,  Lindsay,  7th  Feb.  1846,  8  D. 

738  ft  850.  472. 

^  WatBon  V,  Murdoch,  19th  Nov.  1755, 
20  Vict.  c.  47,  8.  53.  M.  850. 
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ivTDunoii  or  I  ^^  i^o^  advert  to  one  or  two  dedaums  comiected  wit 
AMuaussoK.  ^{^jQ3  in  the  old  fonn  which  seem  to  xeqnixe  notice.  It  has  b 
that  the  aasigpatjon  most  he  produced  at  the  intiination ;  and  1 
ment^  or  execation,  will  he  ineflfootoal,  if  it  do  not  hear  that : 
It  has  been  found  a  nnllily  that  the  same  penon  who  was  ] 
was  also  notary.*  Hie  proomatOT  is^  in  law,  the  same  as  thi 
and  it  is  plain  that  the  oflbsial  duties  of  the  notary,  as  called 
what  the  assignee  or  his  prooorator  does,  make  it  impossible  i 
repiesent  the  assignee.  In  competitions,  more  strictness  in 
intimation  is  requisite  than  whero  the  debtor  only  is  conceme 
in  a  competition  between  two  assignees,  the  intimation  fiist 
defective^  as  not  containing  predsely  the  sum  assigned,  no 
mention  of  the  cedent^  nor  of  the  assignation,  nor  eauua  debend 
might  have  been  applied  to  any  other  rig^t  as  well  as  to  the  deb 
The  Court  found  (^at,  whatever  the  intimation  might  operate  a 
cedent^  yet  in  a  competition  with  another  onerous  assignee  : 
general  and  uncertain,  and  they  prefened  the  competitor  whoi 
tion,  tiiough  latest  in  date,  was  distincdy  applicable  to  the  debl 
No  such  objections  as  those  which  have  just  been  noticed 
when  one  or  other  of  the  forms  of  procedure  authonsed  by  t 
1862  is  competently  adopted. 

Income  cases  of  competition,  it  has  been  found  importani 
instrument  should  state  the  hour  at  which  the  intimation  v 
The  notarial  intimation  authorised  by  the  Act  of  1 86  8,  it  will  be 
specifies  the  hours  between  which  the  intimation  is  mada  In 
notices  to  individuals^  intimation  left  for  a  merchant  at  his  sho] 
self  not  being  there  at  the  time,  is  not  sufficient^  In  Cleland* 
ference  was  made  to  a  decision  pronounced  about  twelve  moni 
ously  (but  not  quoted  by  name),  in  which  the  execution  of  a 
against  a  Writer  to  the  Signet  was  found  null,  because  only  1 
writing-chamber.  The  nullity  in  the  case  of  the  summons  f 
have  been  founded  on  the  Act  of  Parliament,^  which  requires  tl 
on  a  summons  to  be  given  to  the  defender  either  personally 
dwelling-housa  Though  there  is  no  Act  to  the  same  effect,  in 
the  intimation  of  an  assignation,  it  seems  reasonable  to  hold  tl 
the  one  applicable  to  the  other  case ;  as  in  both  the  object  is 
in  the  best  way,  the  personal  knowledge  of  the  party  interests 
On  the  subject  of  these  intimations  generally,  I  have  to  rei 
the  utmost  care  should  be  employed  actuaUy  to  reach  the  prop 
and  to  preserve  evidence  of  the  fact  of  intimation  to  them, 
therefore,  following  out  the  r^ular  fonns  notariaUy  when  as 

^  Watson   V.    Monro,    9th   Dec.    1714,  *  Spottiswoode's    Prac.    p. 

M.  3687.  V,    Jarbet   k  Co.,  8th   Maicl 

*Scot  V.    Lord  Drumlanrig,   3d    July  2795. 
1623,  M.  846,  and  1  Br.  Sup.  262.  «  aeland  p.  Irvine,  29th  J 

3  Lawrie  v.  Hay,   17th  June  1696,  M.  Br.  Sup.  579. 
849.  6  1555^  c.  33. 
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it  of  intimation  cannot  be  obtaiQed,  it  would  be  well,  as  an  addi- 
^recaution,  where  parties  are  furth  of  Scotland,  or  there  is  any 
f  the  formal  intimation  having  actually  reached  them,  to  send 
k>  them  containing  notice  of  the  assignation  and  intimation ;  and 
notices  in  like  manner  to  any  parties  in  this  country  known  to 
or  represent  the  persons  who  are  abroad.  In  the  case  of  incorpo- 
joint-stock  companies,  or  private  companies,  an  endeavour  should 
8  to  get  the  intimation  entered  in  the  minute-book  or  other 
f  tiie  concern,  and  a  certificate  of  the  fact  of  such  entry  officially 
licated. 

ce  are  noticed  in  our  books  a  variety  of  equivalents  to  formal  Equiyalknts 
on,  and  cases  in  which  formal  intimation  has  been  found  unne-  ^  ^^"^'^o^- 
for  completing  the  assignee's  title.    To  some  of  these  I  will  now 
Iraw  your  attention. 

le  first  place,  action  raised  and  executed  at  the  instance  of  the 
against  the  debtor,  for  payment  of  the  debt  assigned,  is  sufficient!, 
m  of  the  assignation  of  such  debt.^  The  production  by  the  assig- 
is  assignation,  in  a  process  of  multiplepoinding  raised  by  the 
-that  is,  an  action  raised  by  the  debtor  against  several  parties, 
ming  the  same  fund  or  subject, — is  also  equivalent  to  formal 
m  of  the  assignation  to  the  debtor.^  The  execution  of  an  inhi- 
;ainst  the  debtor,  though  founded  on  the  debt  assigned,  has  been 
it  to  amount  to  intimation  of  the  assignation  ;^  the  reason  stated 
at '  the  inhibition,  not  being  specifics  execute  and  intimated  to 
ors,  could  not  be  reputed  an  intimation  to  them.'  Probably, 
x,  if  the  inhibition  fully  narrated  the  assignation,  and  was  served 
L  copy  upon  the  debtor  personally,  it  would  be  held  as  a  good 
)n ;  but  that  should  not  be  trusted  to.  The  debtor's  private  debtor's 
ge  has  different  effects  as  r^ards  himself,  and  where  third  par-  ^wledok. 
ix>nceTned.  He  himself  may  be  committed  by  such  knowledge, 
oold  be  wrong  in  principle  to  allow  the  rights  of  third  parties  to 
by  affected.  In  a  case  where,  there  being  no  competing  creditor 
eld,  the  assignee  had,  first  by  letter  to  the  debtor,  signified  his 
id  thereafter  shown  the  assignation  to  the  debtor,  without  any 
ntimation, — the  debtor,  though  he  had  subsequently  paid  to  the 
Rras  held  liable  to  the  assignee.^  But,  notwithstanding  a  verbal 
iiTig  between  the  assignee  and  the  debtor,  yet,  no  promise  of  pay- 
ing allied,  it  was  found  that  the  debtor  was  not  even  in  maid 
ay  to  the  cedent*  And,  where  third  parties  are  concerned,  pri- 
)wledge,  however  it  may  affect  the  debtor  personally,  will  not 
without  intimation,  to  give  the  assignee  a  preference  in  competi- 

5  r.  Neish,  22d  March  1622,  M.  *  Leith  v.  Garden,  16th  Feb.  1703,  M. 

865. 
D  r.  Gordon,  17th  Not.  1795, 

^  Faculty  of  Advocates  v.  Dixon,  25th 
iw  V.  WilUamson,  14th  March      July  1718,  M.  866. 
59. 
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tion  with  subsequent  arrestments  duly  used,  or  with  assignationi 
mated.^    The  debtor's  mere  subscription  as  witness  to  the  deed 
the  assignation  is  not  equivalent  to  intimation.     The  witness  to  t 
you  wiU  recollect,  attests  no  more  than  the  subscription  of  the 
and,  as  a  general  rule,  knows  notlung  of  the  contents  of  the 
There  are  numerous  cases  to  that  effect    But^  when  the  assij 
contained  in  a  deed  to  which  the  debtor  was  a  party,  it  was  foimdi 
ciently  intimated  to  him.    As  a  party,  he  knew,  or  was 
know,  the  contents  of  the  deed.'    Payment  of  interest  by  the 
the  assignee  is  an  acknowledgment  by  the  debtor  that  the 
right  of  the  debt.     In  other  words,  such  payment  proves  that  ij 
has  been  made.^ 

As  a  general  rule,  it  is  not  sufficient  to  give  the  intimatuMi 
debtor's  factor.    But  in  a  somewhat  special  case  such  inl 
held  sufficient    Certain  parties  purchased  one  of  the  estates  in 
forfeited  on  account  of  the  owner^s  accession  to  the  Bebellion  d\ 
the  purchasers  holding  the  estate  for  behoof  of  the  former  oi 
and  heir.    They  appointed  a  gentleman  to  the  general  charge  of  i 
perty,  who  carried  on  the  whole  management^  and  kept  a  lecoidi 
transactions,  which  was  patent  both  to  tiie  trustees  and  to  the 
The  trustees  borrowed  money  on  bond,  which  was  called  up  by 
tor  and  advanced  by  a  new  creditor.    Notice  of  this  was  given 
agent  of  the  cedent  to  the  factor  for  the  trustees,  who  was  leqi 
pay  the  past  due  interest  to  the  cedent,  which  he  did.    He 
payment  in  his  cash  book,  with  a  memorandum  that  the  debt 
thenceforward  conveyed  to  the  assignee ;  and  he  afterwards  gave 
of  this  memorandum  to  the  beneficiaiy.    Creditors  of  the  cedent  i 
quently  arrested  the  debt  in  the  hands  of  the  trustees,  and  the  He 
Lords  (reversing  the  ultimate  judgment  of  the  Court  of  Session)  pi 
the  assignee  to  the  arresting  creditors  of  the  cedent ;  that  is,  ihef  j 
that  the  assignation  had  been  sufficiently  intimated.*    A  letter, 
by  an  assignee  to  the  debtor,  with  his  answer,  craving  delay  for  paj 
was  sustained  as  sufficient  intimation.^     It  is  also  enough  if  1( 
the  above  effect  pass  between  the  agents  of  the  parties  duly  aut 
In  a  case  where  personal  estate  situated  in  Scotland,  but  belongiflgi 
party  domiciled  in  England,  was  validly  conveyed  by  a  deed  exe 
according  to  the  law  of  England,  the  execution  of  the  deed  was  int 
on  behalf  of  the  assignee  by  letter  from  his  law-agents  to  the 

and  its  terms  were  set  forth  with  sufficient  distinctness  in  their 

j 

*  Livingstone.  Lindsay,  IGthNofti 
1626,  M.  860. 

^  Earl  of  Aberdeen  v.  Merdiiil 
Creditors,  9th  April  1730,  1  Cnipi 
Stewart's  App.  44. 

«  M*GU1  V.  Hutchison,  22d  Jan.  1 
M.  860 ;  Gray  r.  Earl  of  Selkirk, 
March  1708-9,  Kobertson's  App.  1. 


^  Adamson  v.  Macmitchell,  15th  June 
1624,  M.  859. 

2  Murray  v.  Durham,    Nov.   1622,   M. 


3  Creditors  of  Lord  Ballenden,  28th 
March  1707,  M.  865  ;  Turnbullr.  Stewart, 
12th  June  1751,  M.  868. 
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geots  of  the  debtor  replied,  acknowledging  the  letter,  which  con-  equtvauqitb 
I  ihe  terms  of  Uie  assignation,  and  said  there  would  be  no  need  of  ^  ^^'^^ 
■Intor  to  obtain  payment  to  those  having  a  good  title.  The  assig- 
I  was  held  duly  intimated.^  Here  the  agents  were  duly  authorised, 
tfted  under  the  immediate  instaructions  of  their  constituents,  who 
on  the  spot.  In  that  case,  the  parties  judicially  admitted  that,  by 
m  of  England,  where  the  cedent  and  assignee  were  domiciled,  the 
ntion  was  a  valid  deed,  and  sufficient  to  convey  the  fund  in  dis- 
and  further,  that  intimation  was  not  necessary  to  complete  the 
gjhren  by  said  deed,  so  as  to  render  it  effectual  within  England  in 
fltition  with  any  other  right.  In  these  circumstances.  Lord  Buther- 
beld  that  the  assignation  ought  to  carry  even  Scotch  personal 
■t^  without  being  intimated  in  Scotland.  The  Court  found  it  un-> 
mnj  there  to  decide  that  point,  but  they  have  since  found  that  a 
ion  of  competition  of  diligence  for  a  Scotch  fund,  even  where  one  of 
claims  upon  an  assignation  in  the  English  form,  entered  into 
domiciled  in  England,  is  to  be  determiaed  by  the  law  of  Scot- 
j  which  requires  intimation  of  the  assignation  to  the  debtor  or  holder 
ifimd  assigned.' 

ke  question,  whether  it  is  sufficient  to  intimate  an  assignation  to 
Hmfidential  man  of  business  of  Ihe  debtor,  when  the  debtor  himself 
Imdy  was  raised,  but  not  decided,  in  the  case  of  Dougall,  already 
|ad  ta  The  man  of  business  in  that  case  held  no  commission  from 
Irtitor,  but  was  employed  by  him  in  the  management  of  all  his  affairs 
lb  country,  and,  about  three  months  after  receiving  the  intimation, 
Ifriaed  the  debtor  by  letter,  that  the  debt  had  been  assigned.  It 
pn  that  Ihe  Court  were  in  favour  of  the  sufficiency  of  the  intima- 
flmt  they  had  no  occasion  to  determine  that  point.^  Such  a  mode 
iiiination  onght  not  to  be  relied  on,  unless  the  agent  has  special  ' 

IT  to  receive  it  In  an  early  case,  where  there  was  only  a  letter 
jkBU  to  the  debtor,  it  was  found  there  was  not  sufficient  intimation.^ 
pTaUace's  case,  the  Lord  President  Boyle  speaks  of  this  as  not  a 
|nl  rule.  But  the  mere  writing  of  a  letter  to  the  debtor  ought  not 
leielied  on  in  any  case.  A  probative  acknowledgment  of  receipt  of 
Mtice  should  always  be  got  from  him. 

I7e  have  a  familiar  case  of  another  equivalent  to  intimation  in  the  PRESRimiKNt 
(■ifcinent  for  acceptance  of  a  bill  drawn  by  a  creditor  on  his  debtor,  ^^  ®"*^ 
kh  when  duly  proved,  operates  both  assignation  and  intimation  in 
MDT  of  the  payee,  even  if  the  bill  is  not  accepted.    And  the  fact  that 
Ml  notice,  competently  proved,  is  enough  to  complete  the  assignee's 
^  is  strongly  brought  out  by  a  case,*  where  it  was  found  that  the 

rallace  v.  Daviei,  27t1i  May  1853,  ^  Bain  v.  Macmillan,  29ih  Nov.  1679, 

.  ass.  M.  863. 

V.  Ord,  5th  July  1855,  17 

*  HiU  V,  Lindsay,  12th  Nov.  1847,  10 
V,  Gordon,  Bell's  Folio  Cases,      D.  78. 
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production  and  reading  of  the  assignation  of  a  share  in  a  nei 
a  meeting  of  the  proprietors  of  the  paper,  when  the  assignee 
and  voted  in  virtue  of  his  assignation,  being  duly  proved,  was  eqi 
to  intimation  of  the  assignation  to  the  other  proprietor& 

We  have  a  further  class  of  equivalents  to  intimation,  in  cases 
sasine  follows  on  the  deed  containing  the  assignation,  andwhm' 
sasine  is  recorded ;  the  registration  being  held  sufficient  to  give 
all  concerned.     A  party  who  was  one  of  two  trustees  in  a  testai 
trust  of  lands,  and  who  likewise  had  a  jtis  tredUi  as  beneficiaiy 
the  trust,  conceived  that  he  was  absolute  feudal  proprietor  of  tiie 
lands.    In  that  character  he  granted  a  heritable  bond  over  the 
with  all  right,  title,  and  interest  which  he  had  in  them,  on  whid 
creditor  was  infeft.     It  turned  out  that  the  granter  of  the  heritabk 
had  no  title  except  in  virtue  of  his  jvs  crediti  as  beneficiaiy  ODder 
trust ;  but  the  heritable  bond  was  held  to  contain  an  assignaticmofi 
right.     This  assignation  required  no  intimation  to  the  granter, 
he  was  himself  one  of  the  trustees,  and  the  registered  sasine 
sidered  equivalent  to  intimation  to  his  co-trustee  ;  so  the  creditoi; 
the  heritable  bond,  was  preferred  to  the  trustee  of  the  granter  rf^ 
bond  in  a  sequestration.^    A  decision  on  the  same  principle  imi 
sequently  pronounced  in  the  House  of  Lords.** 

There  are  certain  circumstances  in  which  any  form  of  inl 
unnecessary.  These  are — (1.)  Where  the  assignee  is  himself  the  d( 
party  to  whom,  if  the  assignation  had  been  granted  in  favour  of  a 
party,  intimation  thereof  would  have  had  to  be  given.     There  are 
mini  hcbbUes  for  formal  intimation  by  a  man  to  himself ;  and,  the 
intimation  in  an  ordinary  case  being  to  make  those  interested  tieail 
subject  assigned  as  the  property  of  the  assignee,  it  is  plain  that^  ^bHmI 
assignee  himself  is  the  debtor,  delivery  of  the  assignation  necessaiilj^ 
rates  all  the  intimation  of  which  the  case  is  susceptible.    Upon 
he  is  in  the  same  situation  as  a  third  party  is,  when  exhibition  is 
to  him  of  the  assignation  with  a  view  to  acknowledgment  by  liflll 
debtor.    And,  exhibition  and  acknowledgment  being  admitted  as 
to  instruct  intimation  when  third  parties  are  concerned,  it  is 
able  to  allow  equal  effect  to  delivery  when  the  receiver  is  himself 
debtor.     Had  the  intervention  of  a  notary  and  witnesses  been  nc 
as  a  solemnity  in  connection  with  title  (as  in  the  case  of  sasine  of 
the  case  would  have  been  different.    But,  as  regards  intimatimii» 
notarial  proceedings  are  a  mere  mode  of  proof.    Decisions  on  the 
ciple  above  stated  were  pronoimced  in  reference  to  the  com] 
assignations  of  tacks  of  teinds  granted  to  the  proprietors  of  the 

2  Edmond  v.  Magiatrates  of  Al 
16th  Nov.  1855,  18  D.  47;  affinnad 
Fob.  1858,  3  Macq.  App.  116. 


UDai 


ipl^kiai 


*  Paul  V.   Boyd's    Trustee,   22d    May 
1835,  13  Sh.  818. 


^  Registration  in  the  Books  of  Session  was  held  not  equivalent  to  intimitiifi 
Tod's  Trustees  v.  Wilson,  20th  July  1869,  7  Macph.  1100. 
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iich  the  teinds  were  leviabl&^    The  teinds  of  lands  are  that  Formal 
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of  the  produce,  or  of  the  rent,  which  belongs  to  the  Church,  or  ^'"^^'^'^^ 


L  her  right.  Tacks  of  teinds  were,  until  lately,  in  use  to  be 
by  those  in  right  of  the  Church.  The  tacksmen  levied  from  the 
ois  ;  and,  when  a  tacksman  assigned  to  a  proprietor  the  right  of 
firom  himself,  delivery  of  the  assignation  was  found  to  complete 
jnee's  title.  A  judgment  on  the  same  principle  was  pronounced 
.er  case,'  where  two  partners  carried  on  a  marble  and  slate  work 
rate  trading  company.    The  marble  and  slate  work  was  held  by 

a  company,  as  tenants,  from  one  of  the  individual  partners  as 
y  tindeT  a  lease  which  formed  the  principal  part  of  the  company 
' ;  and  the  landlord  took  an  assignation  from  his  copartner  of  his 
in  the  lease,  in  security  of  trade  advances  made  by  the  landlord 
opartner.  The  business  of  the  concern  was  carried  on  by  an 
' ;  but  the  landlord,  to  whom  the  assignation  was  granted,  was 
f  person  to  whom  intimation  would,  on  strict  principles,  in 
r  circmnstances,  have  been  given.  Possession  of  the  subjects  of 
B  continued  to  be  enjoyed  by  the  company  long  after  the  date  of 
jination,  just  as  before.  At  length  the  granter  of  the  assignation 
bankrapt.  In  the  meantime,  but  within  sbcty  days  of  the  bank- 
intimation  of  the  assignation  had  been  made  to  the  company's 
1  In  these  circumstances,  the  Court  here,  at  first,  held  that, 
Bct  the  granter  of  the  assignation  was  allowed  to  continue  in 
on  of  the  subject  conveyed,  and  no  intimation  of  the  assignation 
de  till  within  sixty  days  of  bankruptcy,  the  assignation  was  not 
ed  to  Uie  effect  of  giving  a  preference  to  the  assignee  in  a 
I  with  the  creditors  of  the  cedent.^  This  interlocutor  was  carried 
al  to  the  House  of  Lords,  who  remitted  the  cause  to  the  Court 
on  with  directions  especially  to  consider  how,  and  to  whom, 
ton  ought  to  have  been  given  in  this  case,  in  order  to  secure 
it  of  the  assignee.*  The  Second  Division  of  the  Court  having, 
rdance  with  the  instructions  of  the  House  of  Lords,  taken  the 

of  the  other  Judges,  it  was  held  that  the  assignation  in  this 
1  not  require  formal  intimation  to  complete  it.  This  judgment 
irmed.^  Cases  of  this  last  description,  however,  will  always  be 
1  with  suspicion.  The  Lord  Justice-Clerk  Boyle,  in  delivering 
Dion,  said,  '  I  have  the  greatest  repugnance  to  the  transference 
i  share  of  a  partner  kept  concealed  from  the  world,  the  partner 
allowed  to  go  on  with  the  management' 

aj  here  notice,  in  order  to  prevent  misunderstanding,  the  import  Compant 
decision  as  affecting  the  mode  of  transferring  leases  of  heritable  ^^^^'^* 
L     The  subject  assigned  was  the  lease  of  a  marble  and  slate 
ad  the  general  rule  of  law  then  was,  that  the  assignation  of 

gomery    v.    Montgomery,    27tli  5  Sh.  827. 

3,   M.  841 ;    Earl  of  Argyle  v.  '  3d  Dec.  1822,  2  Sh.  62. 

d,  14th  Dec.  1676,  M.  842.  «  28th  June  1825,  1  Wil.  k  SK  620. 

II  V.  Breaaalbane,  3d  July  1827,  ^  4th  Apnl  1831,  5  Wil.  &  Sh.  256. 
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a  lease  could  not  be  made  effectual  without  possession  following. 
rule  is  the  same  now,  except  as  to  leases  entitled, to  the  benefit oCi 
Begistration  of  Leases  Act  of  1857.^  In  Eussell's  case,  possessum 
follow  in  favour  of  the  assignee,  and  yet  the  assignation  was 
The  reason  is,  that  the  assignation  of  the  lease  was  in  that 
assignation  of  part  of  the  stock-in-trade  of  the  company.    As  a 
could  not  have  been  validly  assigned  by  a  mere  deed  of 
But,  viewed  as  part  of  the  company's  stock,  its  character  was 
and  it  became  transferable,  just  as  the  other  stock-in-trade  of  a 
pany  is.    Accordingly,  in  pronouncing  judgment,  the  Court  stated 
the  question  as  to  the  mode  of  transferring  a  lease  did  not  arisen 
that  of  completing  the  transfer,  by  one  of  the  two  partners  of  a 
pany  to  the  only  other  partner,  of  his  share  of  the  company 
Although,  however,  there  can  be  no  formal  intimation  in  such  a 
Bussell's,  it  would  seem  expedient,  in  order  to  obviate  the  all( 
fraud,  to  enter  the  assignation  in  the  books  of  the  company,  and  do 
with  the  latent  character  of  the  transaction  as  far  as  possible. 

2.  We  have  another  case  in  which  there  can  be  no  formal  i] 
tion,  viz.,  when  an  heir  of  entail  acquires  a  debt  affecting  the 
estate.     His  title  is  completed  by  delivery  of  the  deed  of  transfer; 
being  no  one,  besides  himself,  to  whom  intimation  of  the  transfer  cal 
given. 

3.  When  the  debt  is  due  to  an  unmarried  lady,  formal  intimatkij 
the  assignation  arising  to  her  husband  by  law  upon  her  marriage  ^ 
not  require  to  be  given  to  the  debtor;  the  marriage  being  a  puUiBI 
which  is  held  to  operate  intimation.  If,  however,  the  debtor 
bond  fide  pay  to  the  wife,  in  ignorance  of  the  marriage,  he  will 
liable  in  second  payment  to  the  husband.  Moreover,  though  the 
riage  is  equivcdent  to  intimation,  the  husband  takes,  subject  to 
the  burdens  attaching  to  the  right  in  his  wife's  person.  The 
of  the  wife,  under  an  assignation  granted  before  her  marriage,  but 
intimated  till  after,  is  preferable  to  the  trustee  for  the  hi 
creditors.* 

4.  The  trustee  on  a  sequestrated  estate  has  a  complete  i^g^j 
8BQUR8TRATI0N.  f^^^  ^f  ^^^  Baukrupt  Act.     The  act  and  warrant  of  oonfirmatki] 

his  favour  ipso  jure  vests  in  him,  for  behoof  of  the  creditors  al 
inter  alia,  the  moveable  estate  of  the  bankrupt,  to  the  same  effect 
intimation  had  been  made  at  the  date  of  the  sequestration.'    Effect* 
given  to  a  similar  provision  in  a  former  Bankrupt  Act^  in  a  case 
the  bankrupt  had  a  sum  of  money  lying  in  bank  in  his  name  at  the 
of  the  sequestration.    The  trustee  acquired  right  to  that  sum  by  tfaei 
of  confirmation  in  his  favour,  but  never  got  it  transferred  to  his 
name  in  the  bank  books.    The  money  remained  in  the  name  of 
bankrupt,  who  got  his  discharge  without  composition,  and  Uierefoie 


Trustkb  in 


»  20  &  21  Vict.  0.  26. 


s  Till  V.  Jamieson,  27th  July  1763,  U. 
»  19  &  20  Vict.  0.  79,  s.  102. 
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Wttiwtated  in  any  of  his  property.  He  again  became  bankrupt, 
lereditois  arrested  the  money  in  bank,  as  if  belonging  to  him.  In 
jMntiimr,  the  trustee  in  Ihe  first  sequestration  had  granted  to  third 
Im  a  general  assignation  of  the  bankrupt's  funds,  which  included  the 
^  in  bank,  but  which  had  not  been  intimated  to  the  bank.  In 
k  cncnmstances,  a  competition  arose  between  the  assignees  under 
■Beral  assignation,  as  in  right  of  the  trustee  in  the  first  sequestra- 
imd  the  azrestang  creditors  of  the  bankrupt  The  assignees  of  the 
In  were  preferred,  on  the  ground  that  the  first  sequestration  had 
pad  the  bankrupt,  and  given  the  full  right  to  the  trustee,  even 
the  sum  of  money  in  question  had  never  been  entered  in  the 
's  name.     His  assignees  were,  of  course,  in  as  good  a  position 

right  of  the  assignee  under  an  English  conmiission  of  bankruptcy 
equally  good  and  complete  in  virtue  of  the  English  Bankrupt 
So  also  is  the  right  of  the  assignee  under  an  Irish  commission.^ 


\ 


CHAPTER  III. 

request  your  attention  to  certain  other  subjects  which,  in 
to  debts  due  by  bonds,  accounts,  etc.,  can  be  transferred  by 
tion.    The  most  usual,  and  one  of  the  most  important  of 
the  Policy  of  life  Assurance,  being  an  instrument  by  a  life  assionationof' 
company,  whereby, — in  consideration  of  a  present  payment,  "'^  «>uot. 
irithout  a  sum  or  premium  to  be  paid  to  them  yearly,  or  at 
intervals  thereafter,  during  the  life  of  an  individual  named,  or  for 
number  of  years  during  such  life,  and  on  the  understanding 
specified  particulars,  connected  with  Ihe  probabilities  of  that 
l's  life,  have  been  correctly  stated,  and  that  certain  relative 
shall  thereafter  be  observed, — the  company  become  boimd  to 
tlie  assored,  or  to  his  executors  or  assignees  (according  as  the 
is  on  the  life  of  a  third  party,  or  of  the  assured  himself), 
imited  time  after  Ihe  death  of  the  individual  on  whose  life  the 
is  effected,  a  specified  sum,  with  or  without  profits  (or  bonus 
as  they  are  technically  termed),  as  may  be  arranged. 
above  are  the  usual  terms  of  the  instrument  when  granted  by  a  lifr  policy, 

company,  that  is  by  a  company  consisting  of  a  number  of 

who  make  up  a  capital  stock  towards  meeting  the  engagements 

oompcmy.    In  another  class  of  cases,  the  instrument,  or  policy, 

eertifies  and  declares  the  assured,  or  his  executors  or  assignees,  to 

_  ICBobbie,  17ib  Jan.  *  12  &  13  Vict.  c.  106,  8  141. 

flja.  3  20  &  21  Vict,  c  60,  8.  267. 
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LiFi  poucT.     i^  entitled  to  receive,  out  of  the  funds  of  the  association  on 
behalf  it  is  granted,  a  specified  sum,  with  or  without  bonus  additu 
in  the  other  case.    Policies  of  this  last-mentioned  class  are 
what  are  called  Mutual  Offices.    In  such  cases  there  is  no  companj;] 
no  capital  stock,  and  consequently  there  are  no  proprietors.    The 
out  of  which  the  assured  sum  and  bonus  additions  are  to  be  paid,! 
from  the  contributions  made  by  the  holders  of  policies.    In  a 
ancing  point  of  view,  the  two  instruments  are  much  the  same.    Of  < 
in  assigning  the  one  or  the  other,  care  must  be  taken  to  d( 
obligation  or  certificate  accurately,  according  to  its  peculiar  tenia. 
Act  of  1862  ^  is  expressly  applicable  to  policies  of  assurance  by  aoji 
ance  company  or  association  in  Scotland;  and  the  forms  therein 
duced  will,  in  general,  be  found  very  suitable  to  the  assignation  of; 
policies,  and  ought  therefore  to  be  employed.    Where,  fix)m  any 
cause,  these  forms  will  not  suit,  the  assignation  ought  to  make 
words  of  direct  transfer, — ^that  is,  *  I  hereby  assign,  convey,  and  mab( 
The  policy  may  be  narrated,  but  in  general  any  recital  of  it  will 
tend  to  lengthen  the  deed  unnecessarily.    It  will  be  described,  ii] 
assignation  under  the  Act  (unless  such  assignation  be  written  n] 
policy),  and  likewise  in  the  assignation  under  the  old  form,  by 
its  date,  the  name  of  the  association  or  company,  Uie  parties  who  ^j 
— in  most  cases  two  or  three  directors  and  the  manager  or  somai 
office-bearer, — the  class,  and  number  in  the  class,  and  then  the 
ment  or  declaration  in  favour  of  the  assured.    But  the  conditions 
to  the  assurance  should  not  be  recited  in  the  assignation.     It  is 
to  refer  to  them  as  set  forth  in  the  policy.     When  the  assigi 
written  upon  the  policy,  it  will  simply  say,  *  the  within  policy,*  or 
to  the  same  eflfect 

The  assignation,  if  by  a  Scotch  party,  and  of  a  Scotch  coi 
policy,  will  be  executed  in  the  Scotch  form.    Where  the  policy  i( 
an  English  office,  in  which  case  the  forms  authorised  by  the  Act  of! 
are  not  available,  or  at  least  have  no  statutory  effect,  I  apprehend 
assignation  may  be  validly  executed  by  a  Scotchman  in  the  Scotch: 
But  having  regard  to  the  decision  in  a  recent  case,*  in  reference  toal 
in  the  English  form  granted  by  Scotchmen  to  an  English  assurancei 
pany,  the  safe  and  expedient  course  in  such  cases  appear  to  be  to  i 
the  English  and  Scotch  forms  in  authenticating  the  assignation. 
The  right  to  an  assurance  policy  requires  an  assignation 
transference,  and  is  not  passed  by  mere  delivery  of  the  carpus 
policy.    The  right  constituted  by  the  policy  is  a '  chose  in  action ;' 
to  a  Scotch  policy,  intimation  of  the  assignation  is  necessary  to 
the  assignee's  right.^  In  Strachan's  case,  an  arrestment  of  the  cont 
a  policy  granted  by  a  Scotch  office  in  favour  of  a  Scotchman,  used 

1  25  &  26  Vict.  c.  85.  3  United  Kingdom  Life  AasnniiW^ 

*  Church  of  England  Fire  and  Life  As-  pany   v.   Dixon,  7tli    July  183S,  M 

surance  Company  v.  Wink,  12th  February  1277  ;  Strachan  v.  M'Dougal,  19A 

1867,  19  D.  414.  1838,  13  Sh.  954. 
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ihe  life  of  the  assured,  who,  however,  died  before  any  future  premium  Lifb  fouct. 
)ecame  payable,  was  found  preferable  to  an  assignation  in  favour  of  an 
English  assignee,  not  intimated,  though  accompanied  by  delivery  of  the 
policy.  The  intimation  can  be  given,  in  the  case  of  a  policy  by  a  Scotch 
office,  in  either  of  the  modes  authorised  by  the  Act  of  1862 ;  or  in  the 
dder  form,  if  the  Act  of  1862  is  unsuitabla  The  forms  of  that  Act  are 
sot  available,  or  at  least  have  no  statutory  efifect,  where  the  policy  is  by 
«i  English  office.  All  the  Scotch  offices  receive  notices  of  assignations, 
'ttler  them  on  their  books,  and  give  certificates  of  having  done  so ;  some 
fifthe  English  offices  refuse  to  make  any  similar  entry,  or  to  take  notice 
-ft  the  intimation  of  an  assignation.  In  these  cases,  sometimes  a  formal 
;|i^,  somewhat  after  the  style  of  our  schedule  of  notarial  intimation, 
!^  served  on  the  company  at  their  head  office  in  England,  agreeably  to 
sbglish  forms.  Sometimes  the  parties  give  notice,  notarially  of  course, 
^  the  head  office.  The  result  I  believe  to  be  the  same,  whichever  of 
jBese  modes  is  adopted.  What  is  wanted  is  evidence  of  the  intimation 
3b  probative  form  * 

I  In  connection  with  assurance  policies,  it  is  necessary  to  keep  in 
iiew  that  no  assurance  can  be  made  by  any  one  on  the  life  of  another, 
Uo  has  not  himself  an  interest  in  such  life, — by  14  Geo.  III.  cap.  48, — 
pi  Act  passed  to  prevent  gambling  in  assurances.  By  sect.  3,  assurances 
^  lestrictable  to  the  amount  of  the  interest  when  effected  in  excess 
jkreof.    Professor  Menzies  ^  notices  the  case  of  an  assurance  on  the  life 

Eiam  Pitt,  effected  by  a  creditor,  who,  having  got  payment  of  his 
om  Mr.  Pitt's  executors,  was  found  not  entitled  to  levy  from  the 
ce  company.b  In  transacting  with  policies  on  the  lives  of  third 
^nties,  tiie  company  should  be  asked  to  admit  the  interest  of  the  assured 
in  the  life  of  the  party  on  whose  life  the  assurance  is  effected,  and  in  all 
bies  to  admit  the  age  of  that  party.    On  proof  shown,  the  Scotch  com- 

F'es  will  make  markings  to  the  above  effect  on  the  policy.    If  possible, 
company  should  be  got  to  declare  the  policy  indisputable,  which 

I  ^  Menzies,  p.  265. 

[  •Hie  PdliciM  of  Aflsnnuice  Act  1867  (30  &  31  Vict  cap.  144),  which  appbes  to  the  80  &  31  Vict. 
Wild  Kingdom,  by  sect  1,  enables  assignees  of  Life  Policies  to  sue  thereon  in  their  ^^^*  ^^^- 
■n  Bunea.  Sect  3  proyides  for  written  notice  of  assignment  being  given  to  the 
tW|mij  at  their  principal  place  of  business,  or  at  one  of  their  principal  places  of 
I,  if  they  have  more  than  one,  in  order  to  entitle  the  assignee  to  sue  for  the 
of  the  Policy ;  the  date  on  which  the  notice  shaU  be  received  is  declared  to 
»  the  prioxity  of  all  claims  under  an  assignment,  and  a  payment  bond  fide  made 
'Iha  Company  before  receiving  notice  shaU  be  valid  against  the  assignee.  Sect.  4 
iiet  that  every  Assurance  Company  shall,  on  every  Policy  issued  by  them  after 
September  1867,  specify  their  principal  place  or  places  of  business  at  which  notices 
idjgiiment  may  be  given.  Sect.  5  relates  to  the  form  in  which  assignments  may 
ide,  being  either  by  indorsement  on  the  Policy  or  by  separate  instrument  in  the 
of  the  Schedule  annexed  to  the  Act,  the  assignment  being  in  either  case  duly 
and  sect.  6  provides  for  an  acknowledgment  of  the  notice  being  given  by  the 
\j  when  required. 
h'Tha  eaee  here  referred  to  is  that  of  Oodsall  v.  Boldero,  1803,  9  East  72,  which 
■H  oremled  by  that  of  Dalby  v.  Justice  and  London  Assurance  Company,  1855,  15 
DnMiwrn  BoDdi  Reports,  365. 
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Bank  stock, 

KTC. 


some  of  the  Scotch  companies  will  do  in  ordinary  circumstanoes  if  the 
policies  are  of  five  years'  standing  or  upwards. 

The  stock  of  banks  and  public  companies  is  generally  dedaiedii 
the  acts  or  charters  of  incorporation^  or  deeds  of  constitutioii,  to  1i 
transferable  only  in  a  particular  form,  which  the  bank  or  company  ca 
require  to  be  observed,  in  the  case  of  absolute  and  voluntary  traosfan 
inter  vivos.  In  these  cases,  words  of  direct  transfer  are  usoal]^,! 
believe  invcuiably,  employed.  The  Act  of  1862  is  clearly  not  intendal 
to  apply  to  assignations  and  transfers  of  which  the  form  is  regolitri 
as  in  these  cases.  But  the  peculiarities  of  form  prescribed  by  soA 
acts,  charters,  or  deeds  are  intended  only  for  the  benefit  or  con- 
venience of  the  bank  or  company,  which  can  dispense  with  tiiemcr: 
not  as  they  think  fit.  These  peculiarities  are  not  pleadable  by  tliibi  j 
parties  as  grounds  of  objection  to  transfers  in  which  the  pecaliantiflij 
have  not  been  observed,  but  which  have  been  accepted  by  tbe 
or  company.^  The  non-completion  of  the  transfer,  in  accordance 
these  forms,  affords  no  ground  on  which  the  seller  can  resile  fionl] 
sale  which  he  has  actually  agreed  on.^  And  an  arrester  of  oam] 
stock  is  not  entitled  to  plead  non-compliance  with  statutory  forms 
the  sufficiency  of  a  previous  assignation  in  security  duly  intimatei' 

The  contract  of  copartnery  of  a  joint-stock  company  very  often  gn 
the  company  a  right  of  pre-emption  upon  the  sale  of  a  partners 
and,  when  it  does  so,  the  provision  to  that  effect  must  be  fairly  h 
mented ;  and,  if  the  contract  requires  a  written  offer  to  be  made,  a 
communing  is  not  enough  to  supply  its  place.^    But  it  is  for  the  oon^ 
pany  to  plead  this,  as  well  as  their  own  forms,  or  not,  as  Uiey  think 
And  if  the  company  have,  in  the  first  place,  clearly  dispensed  with 
forms,  they  cannot  afterwards  go  back  on  their  own  act^  and  say 
the  transfer  is  invalid  for  want  of  them.^ 


liEOACnS  AND 
aBVBRSIONABT 
INTERESTS. 


The  next  subject  I  notice  is  that  of  legacies  and  reversioDHfj 
interests  in  trust  estates,  not  yet  payable  or  available.  The  Act  of  U 
clearly  embraces  such  rights  and  interests,  and  its  forms  will  in 
be  found  very  suitable  to  their  transmission.  Previously,  conveyM**] 
had  been  gitmted  more  frequently  by  the  form  of  constituting  procoii'j 
tors  than  by  words  of  direct  transfer.  Whatever  form  be  emplflj4j 
the  legacy,  or  the  interest,  or  share  of  interest,  will  be  described  is 
assignation  with  reference  to  the  testator,  and  the  deed  of  beqneA'j 
other  deed,  under  which  the  right  or  interest  assigned  arises.  Aij 
assignation  ought  likewise  to  show  at  what  term,  or  under  what  iSff^\ 


^  East  Lothian  Bank  v.  Tumbnll,  3d 
June  1824,  3  Sh.  95. 

«  Weatherly  v,  Turnbull,  3d  June  1824, 
3  Sh.  92. 

«  Thomson  v.  Fullarton,  23d  Dec.  1842, 
6  D.  379. 


«  Craig  V.  Edinbux^  ft  LettliCai«<^| 
2d  Feb.  1848,  10  D.  676.  ^j 

ft  Turnbull  v.  East  LolliiaB  Btfk,  V 
March  1833,  11  Sh.  487.  ^1 

«  Drummond  «(.  first  Fifo  BaoldigONi 
22d  May  1834,  12  Sh.  620. 
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linces,  the  l^acj  will  become  payable,  or  the  reversionary  interest  wiL  Leoacibb  and 
«  available ;  and,  in  general^  it  will  be  convenient  that  the  assigna-  ^^^.^^^ 
km  shall  specify  who  are  the  trustees  and  executors,  or  others  liable 
D  pay  the  legacy  when  due,  or  to  make  over  the  reversionary  fund 
rlien  the  proper  time  comea  The  deed,  when  so  drawn,  will  fully 
q^Iain  its  subject-matter,  and  will  show  to  whom  the  intimation  of  the 
■ignation  ought  to  be  made,  that  is,  the  trustees  and  executors,  or 
Ombxs  holding  the  fund,  or  liable  to  pay  or  make  over  the  subject 
■igned.  When  the  subject  assigned  is  the  reversionary  interest  under 
tnist,  the  assignation  may  be  generally  of '  all  right,  interest,  claim,  and 
benefit,  now  belonging  or  competent,  or  that  shall  belong  or  be  com- 
petent to  me,  under  and  in  virtue  of  a  trust-disposition  and  settiement, 
itted  and  registered '  (as  the  case  may  be),  'granted,'  and 

>  fintii ;  and  in  the  clause  of  assignation  so  much  of  the  deed  may  be 
Kited  as  is  necessary  to  show  that,  after  fulfilling  the  other  purposes, 
he  trustees  are  bound  to  make  over  the  residue  to  the  cedent,  and  his 
iin  or  assignees.  But,  in  cases  of  this  last  description,  it  will  often  be 
told  convenient  and  advisable  to  recite  the  trust,  or  other  deed  of 
ittlement,  in  the  narrative  of  the  assignation,  and  to  make  the  clause  of 
Wgnation  refer  to  the  deed  of  settlement  as  previously  narrated 

With  reference  to  the  assignation  of  legacies  or  reversionary  interests, 
luKve  to  notice  that  important  questions  may  arise  as  to  the  vesting  of 
Is  legacy  or  estate ;  that  is,  whether  the  right  of  the  legatee  or  beneficiary 
^contingent  and  possibly  defeasible,  or  absolute,  though  not  yet  payable 
I  capable  of  being  realised.  In  either  case,  the  legacy  or  reversionary 
ll^  can  be  validly  and  effectually  assigned ;  but,  if  the  right  has  not 
leome  vested,  the  assignation  wiU  be  subject  to  the  contingency  affecting 
U  cedent's  right.  This  point,  therefore,  will  require  the  Conveyancer's 
bedal  consideration.  I  shall  have  occasion  to  explain  the  general 
miciples  applicable  to  the  vesting  of  legacies  and  reversions  when 
Beating  of  testamentary  deeds.  Where  the  legacy  or  estate  has  not 
e  vested  in  the  cedent,  the  defect  in  his  right  may  be  supplied  by 
of  an  assurance  on  his  life,  with  security  for  payment  of  the 
,  or  by  guarantees.    But,  in  every  case  of  assignation  of  legacy, 

whether  vesting  has  taken  place  or  not,  it  is  further  necessary  to  in- 

specially  as  to  the  particulars  and  value  of  the  estate,  to  make  sure 

there  is  at  least  enough  available  to  pay  the  legacy  when  due. 

the  reversionary  interest  is  made  over,  such  valuation  will  be  the 

of  the  transaction.     It  must  be  kept  in  view,  also,  that,  as  regards 

administration  of  the  estate,  the  reversionary  is  in  a  great  measure, 
^  the  l^atee  still  more,  in  the  hands  of  the  trustees  or  executors,  who 
ive  generally  extensive  powers  as  to  the  manner  of  laying  out  or  in- 
Irting  the  trust-funds.  Unless,  therefore,  the  trustees  or  executors  are 
orthy  of  confidence,  the  assignee  runs  the  risk  of  the  legacy  or  re-  * 
nionary  right  being  dissipated.  And,  even  if  those  acting  at  the  time 
B  famstworthy,  there  is  still  the  contingency  that  their  successors,  if 
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they  themselves  all  die  before  the  close  of  the  trust,  may  not  be  eqinl^ 
so ;  and  it  must  not  be  foigotten  that  testamentary  trustees  and  execntcn 
find  no  caution. 

As  regards  legacies,  an  expected  bequest  from  a  person  still  livi 
cannot  be  validly  assigned  before  the  death  of  the  testator;  an  assignft- 
tion  of  such  a  subject  granted  before  the  testator^s  death,  though  inth 
mated  to  the  person  named  executor  in  the  will,  is  inept  in  competatkii 
with  an  arrestment  used  in  the  hands  of  the  executor,  after  the  testaftoA 
death.^     A  will  confers  no  right  until  the  testator^s  deatL     An  assigna- 
tion in  such  a  case  as  the  above  is  an  absolute  nullity. 
Rkvebsion  of         And,  in  connection  with  the  reversions  of  trust  estates,  it  is  im- 
portant to  keep  in  view  the  essential  distinction  between  the 
existing  in  the  beneficiary,  when,  on  the  one  hand,  the  trust  is  made 
himself  for  payment  of  his  debts ;  and  when,  on  the  other  hand, 
trust  is  made  by  a  third  party,  with  directions,  after  fulfilling  prior  pll^ 
poses,  to  convey  the  residue  to  him.    In  the  former  case,  where  the 
is  made  by  the  beneficiary  himself,  the  trust  only  creates  a  buidai 
the  right  of  the  truster,  in  whom  the  radical  right  to  the  estate 
Notwithstanding  that  he  has  granted  the  conveyance  to  trustees,  and 
they  may  be  infeft,  or  their  title  registered,  and  that  the  truster  is  for 
time,  and  may  by  their  selling  be  permanently,  dispossessed  of  the 
the  truster  is  still  the  heritable  proprietor  in  virtue  of  the  title 
stood  in  his  person  before  the  execution  of  the  trust    The  trust-deed,! 
such  case,  is  very  much  like  a  heritable  bond  with  power  of  sale^ 
other  extensive  powers.     In  a  case  where  a  trust-right  was  so 
an  adjudication  of  the  estate  was  led  by  a  creditor  of  the  truster  afta 
truster's  death,  on  the  footing  of  his  having  been  heritable  proprieK' 
and  undivested.    An  adjudication  was  led  by  another  creditor  d  ^ 
truster,  on  the  footing  of  the  truster  having  been  divested  of  the 
and  having  only  a  jus  crediti,  or  personal  claim  against  the  trustee 
reconveyance  of  the  residue  after  fulfilment  of  the  proper  purposes 
the  trust.     In  a  competiton  between  the  two  adjudging  creditors^ 
Court  preferred  the  creditor  who  had  adjudged  the  estate  on  the  f( 
of  the  truster  having  been  heritable  proprietor  and  undivested.** 

The  converse  of  this  case  is  that  of  MacdowalL*  Here,  there  wiS 
general  trust-disposition  and  settlement  by  a  father,  under  which 
eldest  son  was  residuary  legatee.  On  the  father's  death,  the  troste* 
completed  titles  to  the  lands  in  their  persons  for  the  purposes  of  4i 
trust.  Subsequently,  the  son  granted  an  assignation  of  his  rij^tsi 
residuary  legatee  under  the  trust,  which  the  assignee  duly  intimated  tl 
the  trustees.    The  son  then  became  bankrupt,  and,  his  trustee  haTiit 

I 

1  BedweDs  v.  Tod,  2d  Dec.  1819,  F.  C.  v.  Campbell,  4ih  March  1831, 9  Sh.  5llt^ 

2  Campbell  of  Edderline,  14th  JaiE  1801,  a  most  instractive  note. 
M.  App.,  Adjadication  11,  referred  to  in  ^  Macdowall  v.  Roasell,  6ih  Fdv»9 
Lord  MoucreifTs  note  in  case  of  M*Millan  1824,  2  Sh.  682. 


a 


See  also  Gihnour  v,  Gilmoura,  3d  July  1873,  1 1  Macph.  853. 
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he  lands  on  the  footing  of  the  son  being  heritable  proprietor, 
ion  arose  between  the  son's  assignee  and  the  trustee  on  his 
d  estate.  The  Court  preferred  the  assignee.  A  decision  on 
)rinciple  was  pronounced  in  the  case  of  Gordon's  Trustees  ;^ 
can  be  no  doubt  that,  in  the  case  of  the  fiis  crediti,  assigna- 
proper  form  in  which  to  acquire  the  right ;  whereas,  in  the 
Ration  wiU  not  stand  in  competition  with  adjudication  or 
^nd. 

for  inventions,  that  is,  letters-patent,  now  passing  under  the  Patents. 
of  the  United  Kingdom,  giving  to  any  one  in  possession  of  an 
in  exclusive  privilege  or  interest  therein  for  a  term  of  years, 
xteen,  are  personal  estate,'  and  are  transferable  by  assignment 
'  form.  But,  in  order  to  secure  the  assignee's  preferable  right, 
)f  transference  in  his  favour  must  be  entered  in  the  book 
5  Begister  of  Proprietors,'  kept  in  the  Chancery  in  England,  in 
le  Act  15  &  16  Vict  cap.  83,  sect  35,  by  which  section  it  is 
at,  until  the  entry  is  made,  the  grantee  of  the  patent  shall  be 
d  taken  to  be  the  sole  and  exclusive  proprietor.  Entry  in 
IS  therefore  indispensable  for  completion  of  the  right  And 
Act  says  nothing  as  to  assignments  in  security,  or  mortgagee 
patent,  it  is  competent  and  certainly  expedient  to  enter  these 
ister  as  well  as  absolute  transfers.  Until  the  passing  of  this 
its  were  obtained  separately  for  England,  Scotland,  and 
ow  one  patent  serves  for  the  three  kingdoms,  but  the  Act 
eparate  assignations,  applicable  to  the  whole  or  one  or  more 
;doms,  at  the  party's  discretion. 

pyright,  or  exclusive  right  of  publishing  original  literary  works,  Copymoht. 
various  other  compositions,  is  also  personal  estate,  and  may 
iect  of  assignation.  The  copyright  endures  for  forty-two  years 
ate  of  first  publication,  or  for  the  author's  lifetime  and  seven 
,  if  these  together  shall  not  be  longer  than  such  forty- two  years, 
ght  is  the  property  of  the  proprietor  of  the  author's  manu- 
le  Act  5  &  6  Vict  cap.  45,  sect  1 1,  appoints  a  book  of  registry 
at  the  Hall  of  the  Stationers'  Company  in  London  (Stationers' 
^stration  of  the  proprietorship  in  the  copjndght  of  books  and 
.8  thereof;  and  copies  of  entries  fix)m  that  book  are  declared 
teprimd  facie  evidence  of  such  proprietorship  or  assignment, 
he  course  of  a  jury-trial,  that  evidence  be  rebutted,  the  party 
rt  his  title,  without  production  of  a  formal  instrument  of  assig- 
3sted  by  two  witnesses.* 

Trustees  r.  Harper,  4th  Dec.  *  Kyle  v.  Jeflfreys,  30th  May  1856,  18 

.85.  D.  906 ;  affirmed,  27th  June  1859,  21  D. 

-          ,          /%       ij     nni.1.  (H.  L.)  8.     The  report  of  the  decision  in 

^^SI^    ''•                '  theCourtof  Session  exhibits  the  form  of 

3  D.  969.  ^^^  certificate  of  registration,  constituting 

:tw  c.  45,  s.  3.  Skprimd/ade  title. 
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Subjects  I  have  now  to  notice  certain  rights  or  subjectB  which  cannot 

WHICH  OANVOT  j.       j.i      v  • j 

Bi  A88IONKD.     patently  be  assignecL 

Bights  and  obligations  which,  as  being  of  the  nature  oipada 
cannot  be  validly  constituted  by  deeds,  cannot  form  the  subject  of  i 
nation.    The  right  of  gratuitous  asdgnation,  ordinarily  competent 
creditor  in  a  bond,  may  in  certain  cases  be  excluded  by  a  simple 
of  exclusion.    A  personal  bond  (apparently  a  bond  of  provisbn, 
the  report  does  not  say  so),  in  favour  of  two  sisters  and  Uieir  beiit| 
executors,  excluding  their  assignees,  was  found  not  to  be 
gratuitously  by  the  one  sister  in  prejudice  of  the  other,  and  was 
fall  to  the  surviving  sister,  as  next  of  kin  of  the  predeceaser,  in 
to  the  gratuitous  assignee  of  the  predeceaser.^    The  deed  of 
here  contained  clause  of  absolute  warrandice ;  but,  whatever  dumi 
clause  might  authorise  against  the  grantor  or  her  represent 
coiild  not  operate  (directly  at  least)  so  as  to  enlaige  the  grantei^s 
of  disposal  of  the  subject  assigned. 

The  share  of  stock  in  a  private  trading  company  belonging  to 
the  partners  cannot  be  assigned  to  the  effect  of  making  another 
a  partner,  there  being  in  the  case  of  such  companies  a  deledus 
which  excludes  the  substitution  of  one  partner  for  another,  unlM 
consent  of  all  the  copartners,  or  a  reserved  power  of  substitntiflif 
pressly  provided  in  the  contract 

Alimentary  rights,  including  salaries  annexed  to  offices,  so 
necessary  for  the  holder^s  support,  and  for  enabling  him  duly  anil 
perly  to  fulfil  the  duties  of  the  office,  are  not  arrestable  for  debt; 
on  the  same  principle  they  cannot  be  assigned,  as  their  assij 
inconsistent  with  the  purpose  for  which  expressly  they  are 
The  same  rule  has  been  applied  to  the  assignment  of  the  annuity 
able  to  the  widow  of  a  minister  of  the  Church  of  Scotland  under  I 
Ministers*  Widows'  Fimd  Act.^     But  where  the  assignation,  alth( 
an  alimentary  fund,  conveyed  only  arrears  of  the  fund,  and  was 
in  payment  of  debts,  apparently  jdimentary,  an  exception  was 
In  preparing  the  assignation  of  such  arrears  with  a  view  to  the  paj 
thereupon  of  alimentary  debts  due  by  the  cedent,  special  care  8h< 
taken  to  show  that  the  debts  so  to  be  paid  were  really  contracted  fori 
cedent's  aliment    Proof  on  this  point  should  not  be  left  to  be 
afterwards.      An  alimentary  fund,  however,  cannot  be  assigned 
anticipation,  or  even  for  future  jdimentary  debts,  and  the  aUnw 
debts  must  be  strictly  those  of  the  party  in  right  of  the  fund* 
of  trust  cannot  be  assigned,  because  they  are  essentially  personal   Agj 

Agricultobal  cultural  leases  for  the  ordinary  period  of  endurance,  and  when  not  gnni 

r<K  A  8K8» 

1  BoBwall  V.  Arnott,  7th  Feb.  1759,  M.  «  Rennie  v.  Ritchie,  as  decided  n  I 
12,578.                                                                 House  of  Lords,  25th  April  1845.  4  Bd 

2  Erskine,  iii.  6.  7.  App.    221  ;    reversing    the   judgmenl 

3  17  Geo.  II.  c.  11.  the  Court  of  Session,  8th  Dec.  1840, 
*  Waddell  V.  WaddeU,  26th  Nov.  1836,       Jurist  73. 

15  Sh.  151. 


AUMBKTABT 
BIOHTB. 


Of>'jces  op 

TRUST. 


iPAP.  m.]  ASSIGNATION  OF  PERSONAL  OBLIGATIONS  329 

Elbe  tenant  and  his  assignees,  cannot  be  yoluntarily  assigned  without 
ihndlord's  consent^  as  deledtis  personce  is  an  inherent  element  in  such 
as  r^ards  the  tenant    They  can,  however,  be  adjudged  by 
or  taken  up  by  the  trustee  in  a  sequestration,  unless  they 
a  clause  of  exclusion  sufficient  to  embrace  the  ordinary  legal 
of  such  adjudger  or  trustee.    It  is,  however,  necessary  for  the 
or  trustee  to  enter  into  possession  under  the  lease  in  order  to 
his  titl&     Leases  of  urban  tenements,  and  liferent  or  long 
of  agricultural  subjects,  as  to  which  assignees  are  not  expressly 
may  be  assigned ;  the  nature  of  the  subject,  or  the  term  of 
ice,  in  these  cases  being  held  as  implying  power  to  assign. 
%  possession  does  not  require  to  follow  where  the  lease  is  for 
r-one  years  or  upwards,  and  where  both  the  lease  and  the  assigna- 
are  registered  in  the  Register  of  Sasines,  in  terms  of  the  Eegistration 
Act  of  1857.^ 

Ihe  class  of  assignations  in  security,  or  bonds  and  assignations  in  Assioitation 

is  large  and  important    In  either  case,  the  substance  of  the  "^  ^^^"^^• 

Lon  is  the  sama    It  is  granted  in  security  of  the  simis  contained 

iflie  bond,  where  it  is  annexed  to  a  bond,  or  of  the  debt  otherwise 

where  apart  from  the  writ  constituting  such  debt    The  bond, 

one  is  prefixed,  will  be  in  the  ordinary  terms  of  bonds.    The 

-matter  contained  in  such  assignations  is  various,  comprehend- 

bonds,  legacies,  reversions,  stocks  in  public  companies,  assurance 

patents,  copjndghts,  ministers'  stipends,  and  every  claim  of  the 

of  a  chose  in  tiction.    When  policies  of  assurance  form  the  sub- 

of  the  security,  it  is  necessary  to  make  provision  for  their  being  kept 

for  which  purpose  the  bond  will  contain,  besides  the  obligation 

wpayment  of  the  money  lent  or  due,  obligations  for  the  regular  pay- 

of  the  stipulated  yearly  premium,  as  also  of  additional  premiums 

for  any  cause,  and  various  other  obligations  connected  with 

object,  the  particulars  of  which  you  will  find  in  the  Juridical 

b'     After  these  obligations,  the  deed  will  contain  an  assignation 

policy  of  assurance,  in  security  of  the  several  obligations  and 

^ns,  with  cdl  the  debtor^s  right  and  interest  therein.     If  the 

be  by  a  Scotch  office,  the  forms  authorised  by  the  Transmission 

kble  Property  Act  of  1862  can  be  employed  for  the  assignation.'^ 

goierally  desirable  that  the  creditor  shall  have  power  to  surrender 

the  policy ;  and  the  requisite  clauses  to  that  effect  may  be  intro- 

immediately  after  the  clause  of  assignation.    The  obligations  in 

deed  relative  to  payment  of  the  life  assurance  premium  do  not  infer 

talorem  stamp-duty,  in  addition  to  that  payable  in  respect  of  the 

^>  SO  ft  21  VicL  c  26.       >  Style  Book  (4ih  Edition),  ii.  695.       »  25  &  26  Vict.  c.  S5. 

*  See  also  the  form  of  assignment  authorised  hy  30  &  31  Vict.  cap.  144,  referred 
I  mpra,  page  323,  note  ^ 
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CoRFORKAL  The  Style  Book  contains  forms  of  bonds  and  assignations  of 

xovBABLBB.      pQj.gjj  moveablos,  and  of  the  rents  of  lands  in  security  of  money 

But,  as  to  corporeal  moveables,  no  security  can  be  validly  oo 
by  mere  assignation,  even  if  followed  by  instrument  of  possession  in 
form  given  in  the  Style  Book,  or  any  other  form.    Actual 
by  deposit  or  pledge  is  essential,  in  order  to  make  a  security  over 
subjects.    I  therefore  pass  over  that  deed.    As  regards  cuirent 
future  rents  also,  the  security  by  mere  assignation  is  imperfect 
woiild  not  stand  in  competition  with  an  adjudication  of  the  lands; 
it  is  good  only  against  the  grantor  and  those  who  represent  him,  or 
have  only  personal  rights  derived  from  him.    Neither  would  the 
tion  to  such  rents,  though  intimated,  be  good  in  competition 
purchaser,  or  heritable  creditor  with  infeftment  or  equivalent 
tion.^    And,  where  the  grantor  can  give  heritable  security,  there 
no  good  reason  for  taking  a  mere  assignation  to  rents. 
LirERERT  The  assignation  (by  way  of  security)  of  a  liferent  right  to 

RIGHT  TO  LAHD.  ^jjj^jh^  though  coustitutod  by  infeftment  or  equivalent  r^istratioi^ 
transmissible  by  simple  assignation,  without  infeftment  or  regi 
is  hardly  an  exception  to  what  I  have  stated ;  the  subject  of  that 
nation  being  the  right  to  the  lands  during  the  granter's  lifetime, 
the  corresponding  rents.    The  grantor  thereby  puts  the  assignee  in 
own  fall  right  and  place.     He  can  give  no  other  or  better  or 
right ;  and  it  does  not  seem  enough  to  take,  even  from  a  lifereni 
mere  assignation  of  the  rents  without  the  right  to  the  lands  during 
part/s  life.    Taking  the  liferent  right  to  the  lands,  the  rents  follow 
matter  of  course,  with  right  to  renew  leases  on  their  expiry,  as  far 
the  liferenter  had  such  right,  or  to  enter  to  possession.     But, 
only  the  rents,  there  might  be  a  question  as  to  the  power  to 
leases,  even  to  the  extent  of  the  liferenter's  right,  or  to  enter  to 
sion.     The  mere  assignation  to  rents,  therefore,  is  a  form  of  security  i 
no  case  eligible. 

Probative  tacks  or  leases,  registered  under  the  Leases  Act  of  185' 
can  be  assigned  in  security,  according  to  the  forms  in  Schedule  (B), 
Schedule  (C),  No.  2,  annexed  to  the  Act ;  the  right  of  the  assignee 
completed  by  registration  in  terms  of  the  Act,  sect.  1,  which  req 
assignations  to  be  registered  in  the  register  wherein  the  leases  assi; 
have  been  registered.  Other  leases  are  sometimes  assigned  in 
but,  as  to  all  leases  not  registered  under  the  above  Act,  it  is  settled  Isijj 
that  no  security  can  be  constituted  by  mere  assignation  ;  and  that  acto^ 
possession  on  the  part  of  the  assignee,  if  there  is  no  sub-tenant,  01 
intimation  when  there  is  a  sub-tenant,  is  indispensable  to  make  thi 
assignee's  right  good  and  effectual  against  third  parties.  Moreover,  il 
all  cases,  the  assignee,  after  entering  into  possession,  becomes  liaUl 
during  the  subsistence  of  the  security,  or  during  the  subsistence  of  thi 
lease  if  the  assignation  be  absolute,  to  pay  the  rent  and  fulfil  the  othei 


Leases 
registered 
UNDER  Act 
OF  1857. 


^  Erskinc,  iii.  4.  4. 


2  20  &  21  Vict.  c.  26. 
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in  favour  of  the  landlord.^    This  must  ofteu  render  the 

over  a  lease  very  umnarketabla    Where,  however,  there  is  a 

and  the  principal  lease  is  assignable,  a  security  can  be  con- 

withont  actual  possession  of  the  subjects  contained  in  the  lease, 

nit  the  aid  of  the  Act    This  is  done  by  assignation  of  the 

intimation  to  the  sub-tenant  and  landlord.    In  such  cases, 

aie  in  possession  of  the  sub-tenant,  and  what  the  principal 

to  give  or  assign  is  the  tight  to  recover  from  him  the  amount 

jmb-rentw     Intimation  of  the  transfer  of  that  right,  therefore,  to 

led,  places  the  assignee  in  the  full  right  of  the  cedent.     The 

nght  to  lands,  and  the  right  to  a  lease,  being  heritable,  and  not 

property,  the  forms  of  assignation  authorised  by  the  Act  of 

not  available,  or  at  least  have  no  statutory  effect  in  the  trans- 

of  such  rights. 

I*  stipends  can  be  assigned  in  security  of  debt,  but  in  fram-  Ministers' 
elaose  of  assignation  care  should  be  taken  to  include  the  stipend  ^'^^^^  * 
not  only  under  the  existing  decree  of  modification  and  locality, 
nnder  any  new  or  subsequent  decree. 

are  various  points  to  be  kept  in  view  and  provided  for  in 
with  all  assignations  in  security :  (1.)  In  eveiy  case  (except 
'ihe  assignation  under  the  Leases  Act  of  1857,  for  which  there  is  a 
finrm)  the  assignation  in  security  will  contain  an  obligation  on 
to  account  to  the  cedent  for  his  intromissions,  and  to  pay 
the  cedent  any  sum  or  balance  that  may  be  due  to  him  upon 
iting,  after  deducting  the  debt  in  security  of  which  the  assigna- 
gianted,  and  the  expenses  of  making  the  assignation  effectual, 
ises  to  be  charged  as  between  agent  and  client     (2.)  The  deeds 
contain  an  obligation  on  the  assignee,  after  receiving  pay- 
the  debt  and  the  expenses,  not  only  to  discharge  the  debt,  but  also 
Uie  cedent  in  the  subject  assigned,  so  far  as  outstanding  at 
;  (3.)  likewise,  a  declaration  that  third  parties  shall  be  exonered 
by  the  assignee's  receipts  or  other  writs.    But  where  the 
assigned  consists  of  a  legacy,  or  reversionary  interest  under  a 
the  amount  or  value  thereof  is  visibly  in  excess  of  the  sums 
it  would  not  in  general  be  expedient  for  the  trustees  to  allow 
to  such  a  power.    They  ought,  if  possible,  to  get  the  legatee 
to  concur  with  the  creditor  in  granting  the  discharge,  for 
Lve  interests;  and,  if  a  voluntary  discharge  cannot  be  obtained, 
id  that  the  usual  course  in  practice  is  to  call  all  parties 
into  Court  in  a  multiplepoinding,  and  obtain  the  Court's 
HTL    (4.)  And,  for  the  assignee's  own  protection,  there  ought  to 
ttion  that,  in  accounting,  he  shall  be  liable  for  his  own  indi- 
and  personal  intromissions  only,  and  nowise  for  omissions,  nor  to 
iDigenoe  otherwise  than  as  he  shall  think  fit.    How  far  suqh  clause 

1  Bamsay  v.  Commercial  Baok,  20th  Jan.  1842,  4  D.  405. 
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will  protect  the  assignee  will  be  a  question  of  circumstances.    No 
standing  a  very  distinct  clause  of  non-liability  for  omissiona^ 
make  himself  liable,  especially  in  a  question  with  subsequent 
or  other  creditors.    He  ought,  therefore,  to  proceed  with  all  diie< 
and  certainty,  not  less  than  a  prudent  man  would  exercise  in 
agement  of  his  own  afiairs.     (5.)  The  deeds  will  of  course 
clause  as  to  delivery,  or  exhibition,  of  writs,  with  clause  of 
from  fact  and  deed,  the  amount  of  the  debt  being  the  measure 
warrandice  in  these  cases. 

The  right  of  the  assignee  requires  intimation  for  its  compi 
when  the  rents  of  lands  or  ministers'  stipends  are  assigned,  inl 
the  assignation  to  the  tenants  or  heritors  existing  at  the  date  of 
mation  ought  not  to  be  relied  on  for  completing  the  assignee's 
rents  or  stipend  falling  due  by  succeeding  tenants  or  heritors, 
change  of  occupancy  or  of  ownership,  therefore,  intimation  of  that 
nation  ought  to  be  given  to  the  new  tenants  or  owners.     This 
less  necessary  when  the  change  arises  by  succession  than  wl 
new  tenant  or  owner  has  no  connection  with  the  old ;  but,  even 
case  of  change  by  succession,  it  will  in  general  be  prudent  to 
intimation. 

Thb  TBANBLA.         Thc  trausfcr  of  a  debt,  when  granted  not  by  the  original 
by  one  who  has  acquired  right  in  virtue  of  an  assignation 
creditor,  is  technically  called  a  '  translation.'     Its  object  is 
similar  to  that  of  the  assignation,  viz.,  to  place  a  new  creditor 
full  right  of  the  debt ;  and  the  forms  authorised  by  the  Transi 
Moveable  Property  Act  of  1862  are  expressly  available  for 
equally  with  original  assignations. 

As  we  have  already  seen,  assignations  were  anciently  in  the  fc 
appointments  of  procurators,  or  mandatories,  for  the  special  pi 
uplifting  the  debt.    The  translation,  however,  appears  always  to 
been  in  the  form  of  a  simple  and  direct  transfer.     The  procurator  i 
original  creditor  has  always  been  allowed  to  grant  a  transfer  in 
form, — in  other  words,  to  do  more  than  in  early  times  his  own  coi 
could ;  and,  the  debt  being  a  chose  in  action  as  much  in  the 
the  other  case,  it  is  difficult  to  account  on  principle  for  the  diffe 
which  has  existed  in  the  form  of  the  deed  of  conveyance. 

The  translation  heretofore  in  use  has  been  in  the  same  form  as  I 
first  alternative  form  of  assignation,  which  I  have  already  given,  w 
this  variation,  of  course,  that,  after  describing  the  bond  in  which  1 
sums  assigned  are  contained,  the  translation  has  said, '  to  which  ba 
'  and  sums  thereby  due,  I  acquired  right,  by  virtue  of  an  assignat 
*  dated  ,  granted  by  the  said 

'  in  my  favour;'  and  the  clauses  of  assignation  and  delivery  of  wi 
have  comprehended  the  deed  of  assignation  as  well  as  the  bond.  1 
warrandice  has  been  the  §ame  as  in  the  assignation. 
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a  debt  has  be^i  the  subject  of  an  assignation  and  translation, 
^tranafeis  are  usually  called  conveyances  or  assignations ;  but  the 
fand  effect  of  all  these  writings  are  the  same.    It  is  therefore  desir- 
they  sbould  all  pass  under  the  same  name,  and  probably  the 
I  and  direct  form  authorised  by  the  Act  of  1 8  6  2  will  now  be  adopted 
r,  and  tbe  term  '  assignation '  will  be  given  to  them  alL 

■ometimes  happens  that  a  debt  or  subject,  after  being  assigned  or  retrocession. 
I,  is  leconveyed  to  the  former  holder.    This  occurs  most  fre- 
where  debts  or  other  subjects  have  been  made  over  in  security. 
by  which  they  are  reconveyed  is  technically  termed  a  '  retro- 
/  or  '  giving  back.'    Lord  Stair  ^  says  it  was  at  one  time  called  a 
mj  or  'replacing.'    The  Act  of  1862  expressly  applies  to  retro- 
;  and  where  such  a  writ  is  granted,  independently  of  any  special 
between  the  parties,  such,  for  example,  as  that  of  debtor  and 
it  may  be  similar  in  3tructure  to  the  translation ;  but  where 
or  otber  subject  to  be  given  back,  has  been  held  in  security, 
letrocession  arises  in  consequence  of  the  payment  of  the  debt. 
Lent  of  the  obligation  secured,  the  retrocession  ought  to  narrate 
constituting  the  security,  and  the  payment  of  the  debt  or  fulfil- 
the  obligation  secured,  whereby  it  has  become  necessary  that  the 
other  subject  assigned  should  be  so  conveyed,  and  therefore  the 
will  reconvey  to  the  party,  his  heirs,  etc.,  either  in  the  terms 
by  the  Act  of  1862,  or,  agreeably  to  the  older  forms,  the  sum 
(or  as  the  case  may  be) ;  with  the  bond  (or  as  the  case  may 
whether  the  previous  assignation  has  been  absolute,  or  only  in 
r,  the  granter  of  the  retrocession,  if  the  older  form  be  adopted, 
restore,  and  retrocess  his  author  in  and  to  his  right  and 
of  the  premises,  with  warrandice  from  fact  and  deed  only. 

translation  and  retrocession  require  intimation  equally  with  the 

ition,  and  the  forms  of  procedure  in  each  case  will  be  the 

There  is  an  old  case,'  in  which  an  assignation,  unintimated,  was 

to  be  evacuated  by  a  simple  retrocession,  likewise  unintimated ; 

if  the  assignation  has  not  been  intimated,  it  is  clearly  expedient 

the  retrocession. 


iStoir,  iiL  1.3. 


«  Craig  17.  Edgar,  20th  Nov.  1674,  M.  838. 
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The  next  step  in  this  course  is  to  explain  how  personal  o1 
are  extinguished  and  discharged. 

1.  It  may  be  said,  generally,  that  every  obligation  is  e: 
upon  its  being  fulfilled.    In  cases  of  fulfilment,  what  is  wanted 
dence  of  the  fact     Under  this  head  may  be  classed  dischaiges 
the  Bankrupt  Act,  on  composition  or  otherwise,  or  extrajudicii 
composition ;  for  although  in  these  cases,  in  general,  the  debt  or 
tion  is  only  in  part  paid  or  fulfilled,  the  utmost  payment  or  ft 
is  implied  which  the  debtor's  estate  will  aflford. 

2.  Debts  may  likewise  be  extinguished  by  compensation ; 
when  the  creditor,  in  right  of  a  debt,  becomes  debtor  to  his  del 
vice  versd.    In  such  circumstances,  the  law  holds  either  party  entit 
plead  that  the  debts  mutually  due  by  them  have  become  e: 
by  compensation;  for  no  man  ought  to  be  liable  in  payment  of  a  I 
to  another  person,  who  is  liable  in  payment  of  an  equal  sum  to 
This  mode  of  extinguishing  an  obligation  is  substantially  the 
payment  of  the  debt ;  but  compensation  requires  to  be  pleaded.    Itt 
not  take  eflfect  ipso  jure. 

3.  Debts  are  extinguished  likewise  confusione,  or  by  concursiu  U 
et  crediti.  When  the  debtor,  by  succession  or  otherwise,  becomes  ctedl 
in  the  debt,  or  the  creditor  becomes  debtor,  and  liable  in  payment  off 
debt,  he  cannot  at  the  same  time  be  both  debtor  and  creditor  to  histfj 

4.  Debts  may  be  discharged  by  novatio  debiti;  as  when  the  crefl 
accepts  a  new  obligation  in  lieu  of  the  old ;  a  bond,  for  example,  inn 
of  a  bill.  Along  with  this,  Erskine^  classes  extinction  by  delegatk 
that  is,  when  a  new  debtor  is  substituted  for  the  old.  These,  howei 
are  cases  of  the  extinction  of  the  original  obligation,  or  original  debU 
obligation,  rather  than  of  the  debt  itself. 

»  Erskine,  iii.  4.  22. 
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5.  Debts  may  be  extrngoished  by  simple  consent;  as  when  the  Comseiit. 
plitor  Yoluntarily  makes  a  present  of  the  debt,  or  when,  as  frequently 
lipens  in  relation  to  provisions  to  wives  and  children,  a  new  provision 
pieeepted  in  satisfaction  and  instead  of  an  old  one. 

6.  Debts  are  extinguished  by  prescription,  in  consequence  of  the  Pbbbobiption. 
ififeor  failing  to  make  any  demand  upon  the  debtor  during  the  full 

of  forty  years  after  the  debt  has  become  due  and  exigible.    This 

the  presumption  of  payment  or  fulfilment     Under  this  head 

be  noticed  the  discharge  arising  by  taciturnity ;  always,  of  course, 

of  circumstances.    These  circumstances  must  be  such  as  to  found 

plea  of  presumed  payment,  satisfaction,  or  abandonment;  but  it  is 

necessary  that  the  full  prescriptive  period  shall  have  elapsed,  in 

to  let  in  this  plea. 

7.  We  have  already  seen  that  the  liability  of  cautioners,  in  certain  Liberation  of 
is  limited  by  special  Act  of  Parliament,  so  as  to  cease  at  the  end  °^^''*^'**^- 
ren  years  firom  the  date  of  their  obligation ;  and  there  are  various 

or  omissions  on  the  part  of  the  creditor  in  cautionary  obligations, 

to  afiect  the  cautioner's  position,  or  his  right  of  recourse 

the  principal  debtor,  or  against  co-cautioners,  which,  if  done 

itly  of  the  cautioner  himself,  will,  ipso  facto  or  by  special 

operate  his  liberation  and  discharge. 

is  proper  in  every  case  where  an  obligation  is  extinguished,  to 

a  probative  written  discharga     The  dischaige  speaks  for  itself, 

^^piecludes  questions  which  might  arise  and  give  trouble  after  those 

with  the  fact  are  dead  or  out  of  the  way.     The  voucher  of 

ahonld  also  be  delivered  up,  if  it  has  not  been  registered.     The 

of  the  Boman  Law  was,  'Chirographum  apud  debitorem  repertttm 

Mluifim;'  and  Mr.  Boss  mentions  in  his  Lectures  that  the 

of  the  Church  notaries  was  to  cut  or  cancel  the  deed  after  pay- 

of  the  debt;  indeed  that  some  notaries  inserted  in  bonds  written 

a  promise  by  the  debtor,  *Non  probare  soltUionem  atU  libera- 

hatfugmodi  ddriti,  nisi  per  prcesentes  liieras  incisas  vel  canceUaias* 

nothing  is  so  conclusive  as  a  distinct  written  dischaige — Literal 

manenL 
Where  the  debt  to  be  discharged  is  constituted  by  a  bond  not  form  op 
the  simplest  and  best  form  in  which  to  take  the  dischaige  ^^"^°"' 
have  it  written  on  the  back  of  the  bond ;  in  which  case  it  will 
of  the  following  clauses,  viz. : — (1.)  The  narrative — 'I,  A.,  within 
*  (or,  as  the  case  may  be),  'grant  me  to  have  instantly'  (or,  as 
may  be)  '  received  from  the  within  designed  B.  the  sum  of  £    , 
in  the  within  bond,  with  £    ,  being  the  interest  due  thereon, 
the  term  of  last,  to  the  date  hereof  (all  prior  interest  due 

me  having  been  formerly  paid  and  discharged),  amounting  together, 
said  sums  now  paid  to  me,  to  £         .'    Then  will  follow  (2.)  the 
)nae  of  dischaige,  in  these  words :  '  And  therefore  I  hereby  exoner. 
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'  acquit,  and  discharge  the  said  B.,  and  his  heirs,  executors,  and  m 
'  cessors  of  the  said  sum  of  £         '  (that  is,  the  prindpel  sum), ' 
'  the  whole  interest  due  to  me  thereon,  and  of  the  penalty  stipnktol 
'  the  said  bond  in  case  of  failure ;  as  also  of  the  said  bond  itsdt 
'  whole   clauses  and  obligations  therein  contained,  and  all  that 

*  followed  or  is  competent  to  follow  thereon/    Next  in  order  is  (3^) 
warrandice, — 'And  I  bind  myself,  and  my  heirs  and  succesBon^ 
'  warrant  this  discharge  at  all  hands/    Then  (4.)  the  clause  of  deliver 
writs, — *  And  having  herewith  delivered  up  the  within  bond.'   And 
and  6.)  the  registration  and  testing-ckiiBes  in  ordinary  form ;  die 
tration  clause  (if  the  short  statutory  form  allowed  by  the  TiUea  Ad 
1860^  be  not  adopted),  specifjring  no  number  of  days  of  chaige^ai 
contemplates  an  ordinary  action  and  claim  upon  the  warrandice, 
not  summary  diligence. 

DisoHABOE  BT         If  the  grautcr  of  the  discharge  is  an  assignee,  and  not  the 
creditor  under  the  bond,  he  will  add,  immediately  before  the 
of  discharge, '  to  which  bond,  and  sums  thereby  due,  I  acquired 
'  conform,  to '  (here  he  will  specify  the  assignation  or  other  writ  or 
constituting  his  title).     In  that  case,  the  clause  of  delivery  of  writs 
embrace  the  deed  or  deeds  of  transfer,  as  well  as  the  bond  itsdC 
doubt  has  been  suggested  whether  a  discharge,  written  as  above  p: 
requires  a  receipt-stamp,  but  it  is  clearly  advisable  to  affix  the 
Where  the  principal  bond  has  been  recorded,  the  discharge  wiB 
written  on  a  separate  paper,  in  which  case  the  only  difference  in 
will  be  that,  in  place  of  the  references  to  *  the  within  bond,'  the 
tion  of  the  parties  will  be  given  by  their  designations,  and  of  the 
by  its  date  and  date  of  registration.    The  discharge  in  this  case  will 
as  follows : — '  I,  A.,  grant  me  to  have  instantly  received  from  K  the 
'  of  £         ,  being  the  principal  sum  contained  in  and  due  by  Mb 
'  to  me,  dated  ,  and  registered'  as  the  case  may  be ;  or,  'being 

*  principal  sum  contained  in  his  bond  to  C,  dated  ,  and 
'            ,'  eta, '  to  which  bond,  and  sums  thereby  due,  I  acquired 
'  conform  to '  (here  he  will  specify  the  assignation  or  other  writ  ca 
constituting  his  title).    The  discharge  will  then  acknowledge  the 
of  the  interest,  as  in  the  case  of  the  dischaige  indorsed  on  the 
thereafter  it  will  proceed, — 'And  therefore  I  hereby  exoner, 
and  discharge,'  precisely  as  in  the  case  of  the  discharge  indoned 
the  bond,  avoiding,  of  course,  the  description  of  the  bond  as  'the 
bond.' 

When  the  discharge  is  of  consent,  without  payment^  the  only 
in  its  terms  will  be  that,  in  place  of  narrating  payment^  it  will  bear 
be  granted  for  favour  and  regard,  or  some  consideration  of  that 
and  the  warrandice  will  be  firom  fact  and  deed,  not  absolute.    Inadi 
case,  parties  may  be  apt  to  rest  satisfied  with  mere  delivery  or  canoeDatM> 

^  See  supra,  p.  25  S,  note  \ 
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bond.    There  should,  however,  be  obtained  (if  possible,  for  parties 
gifts  cannot  always  be  asked  to  execute  relative  deeds)  a  written 
;  as  the  want  thereof,  when  there  could  be  no  proof  of  payment, 
place  the  donee  in  a  position  of  embarrassment  and  difficulty. 

forgoing  are  cases  of  ordinaiy  voluntary  discharge  upon  fall 

t  or  of  consent 

judicial  discharge  in  a  sequestration  is  obtained  in  manner  Judicial 

in  the  Bankrupt  Act  of  1856.^     It  may  be  obtained  either  by 

it  of  a  composition  upon  the  debts  (sect.  137,  6^  seq.), — in  which 

tbe  bankrupt  is  reinstated  in  his  property,  so  far  as  outstanding ; 

Ids  creditors  accept,  in  full  of  their  claims  on  him,  the  obligation 

along  with  approved  cautioners,  for  payment  of  the  composi- 

fhe  daim  to  which  is  specially  reserved  from  the  discharge ; — or 

be  obtained  without  composition  (sect.  146,  et  seq.),  in  which  case 

pt's  property  remains  with  the  trustee  in  the  sequestration, 

lealised  by  him,  and  divided  amongst  the  creditors,  according  to 

n^ts  and  preferences.    Here  the  discharge  is  without  reservation. 

judicial  discharge  on  composition  is  not  evacuated  although  the 

ition,  when  it  falls  due,  be  not  paid.    The  creditors,  in  case  of  a 

sequestration,  are  not  entitled  to  be  ranked  for  the  full  original 

the  footing  of  their  discharge  being  only  conditional  on  pay- 

of  the  composition,  and  the  condition  unfulfilled.    Their  discharge 

te,  and  in  the  second  sequestration  they  can  be  ranked  only  for  so 

of  the  composition  agreed  to  be  accepted  in  the  first  sequestration 

unpaid.'    From  various  cases  connected  with  such  discharges, 

that  the  Court  would  not  sanction  any  proposal  to  make  the 

of  the  debtor  in  a  sequestration  conditional  on  the  composition 

duly  paid.     But  such  a  dischaige,  though  it  clears  all  debts  due 

to  the  sequestration,  does  not  extinguish  the  liabiUty  arising  ex  jure 

to  pay  annually  the  accruing  ^iment  of  a  natural  child  bom 

y  to  that  event    Any  arrears  due  prior  to  the  sequestration  are 

in  the  discharga     But  the  future  aliment  of  each  successive 

^fiiezeafter  is  just  a  new  debt,  emerging  year  by  year  subsequently 

sequestration,  and  therefore  due  and  exigible  in  full  notwith- 

the  discharge.' 

an  extrajudicial  arrangement,  the  creditors  may  make  their  extra- 
conditional  on  payment  of  the  composition,  or  on  other '^'^'^^ 
ides.    K,  however,  they  make  no  conditions,  and,  on  receipt  of 
ion  bills,  grant  their  debtor  an  absolute  discharge,  such  discharge 
leoeiye  efifect ;  and,  though  their  debtor  shall  afterwards  be  seques- 
they  will  not  be  entitled  to  be  ranked  on  his  estate  for  more  than 
id  balance  of  the  composition  stipulated  under  the  extrajudicial 
ent* 

k  20  Vict,  c  79.  '  Marjoribanks  v.  Amos,  30tli  Nov.  1 83 1, 

10  Sh.  79. 
V.  BeofrewBhire  Bank,  10th  *  Graham  v.  Cuthbertaon,  9th  Dec.  1828, 

1827,  6  Sh.  565.  7  Sh.  152. 
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Spboial  and  Questdons  frequently  arise  in  r^aid  to  the  import  of  a  general  Si 

Du^iuBOE.       charge,  particularly  when  annexed  to  a  special  discharge;  and  great 
is  requisite  in  the  preparation  and  adjustment  of  such  deeds, 
says/  in  reference  to  such  cases,  that  in  deeds  which  contain  both 
and  particular  clauses,  which  last  he  describes  as  'ascertaining 
extent,'  the  general  clause  is  not  to  be  extended  to  subjects  or 
a  different  kind,  or  of  greater  importance  than  any  of  the 
mentioned  in  the  special  clause.    Thus  in  a  discharge,  a  general 
annexed  to  a  special,  will  not  include  a  heritable  bond  bearing  a 
of  infefbment    On  the  same  principle,  a  receipt  in  general  terms, 
the  claims  of  a  party  as  outgoing  tenant,  annexed  to  a  detailed 
of  items,  was  held  to  be  a  discharge  of  these  items  only,  where  it  didi 
contain  express  terms  giving  it  a  wider  application.^ 

But  when  a  debtor  owes  to  one  and  the  same  creditor  several 
which,  though  consisting  of  different  sums,  are  of  the  same  naton^i 
special  discharge  of  one  or  more  of  these  debts,  followed  by  a 
clause  applicable  to  all  debts  due  by  the  debtor  to  the  creditor, 
extended  to  all  debts  so  due  which  are  of  the  same  nature  with  tlii 
the  special  clause ;  when,  for  instance,  the  debts  are  all  personal  aiid| 
sums  of  money.'    In  Talbot's  case,  the  general  discharge  was 
cover  a  debt  eight  times  greater  in  amount  than  the  sum  cont 
the  special  discharge,  both  debts  being  of  the  same  descriptioiu 
similar  decision  had  been  previously  pronounced  in  the  case  of 

An  important  decision  was  pronounced  by  the  House  of  Lords 
the  construction  of  a  general  clause  annexed  to  a  special,  in  the 
Ewen.^  In  that  case,  a  discharge  was  granted  to  a  father  by 
daughter  and  her  husband,  on  payment  of  a  sum  in  full  of  all 
debts,  sums  of  money,  and  other  moveables,  claimable  by  and  through^ 
decease  of  her  mother,  by  virtue  of  her  mother's  marriage-contract^  iB^ 
any  clause  therein,  '  which  is  hereby  discharged,  to  all  intents  and  ||| 
'  poses,  as  fully  and  effectually  as  if  the  same  was  particularly  engroa<| 
'  or  by  any  other  manner  of  way,  or  by  the  decease  of  her  father, 

*  as  bairns*  part  of  gear,  dead's  part,  portion-natural,  or  any  other 

*  or  account  whatever,  goodwill  only  excepted.'  These  words  were 
to  import  a  discharge  of  all  rights  competent  to  the  daughter  under  l( 
contract  of  marriage,  although  these  rights  were  very  valuable,  andll 
sum  paid  as  the  immediate  consideration  of  the  discharge  was  altogedi 
insignificant  in  comparison.  The  discharge  in  this  case  was  set  asidei 
a  subsequent  action  of  reduction  on  the  ground  of  fraud,  as  we  formd 
had  occasion  to  see;®  but  the  principles  laid  down  by  the  House' 

*  Erskine,  iii.  4.  9.  *  Ewen  or  Grahame  v.  Ewen's  Trurt> 

2  Marquis  of  Tweeddale  v.  Hume,  26th  28th    June    1825,    1    Wil,    &    Sh.  51 
May  1848,  10  D.  1053.  reversing  the  judgment  of  the  Cowi 

3  Talbot  V.  Guydet,  29th  June  1705,  M.  Session,  15th  Jan.  1824,  2  Sh.  612. 
5027. 

♦  Lawson  v.  Laird  of  Ardkinlas,  24th  ^  Supra,  page  175. 
Feb.  1636,  M.  5023. 
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4ffds,  in  regard  to  the  legal  import  of  the  discharge,  are  deserving  of 
ttefal  study.  The  case  is  one  of  the  leading  authorities  on  the  subject 
t  general  annexed  to  special  discharges,  and  shows  very  plainly 
0V  necessary  it  is  that  parties  should  be  fully  informed  of  all  the 
hcnmstances  in  which  discharges  with  general  clauses  are  asked  of 


i    Bat^  when  the  discharge  is  granted  in  ignorance  of  the  existence  of  ignorance  of 
|»  lights  which  it  is  said  to  give  up,  general  words  annexed  to  special  ^°"'^' 
not  be  allowed  their  literal  effect    In  the  case  of  the  Greenock 
Company  v.  Smith,^  a  discharge  was  granted  by  a  daughter  in 
ante-nuptial  contract  of  marriage,  with  concurrence  of  her  intended 
id,  to  her  father,  whereby,  in  consideration  of  £2000  paid  by  her 
in  name  of  tocher,  and  which,  in  an  event  that  happened,  was  to 
to  her  father,  the  daughter  and  her  husband  discharged  all  that  she 
ask  firom  her  &iher  through  his  decease.     This  discharge  was  held 
(o  apply  to  a  provision  of  £3000,  to  which  the  daughter  had  right  on 
fiither^s  decease,  imder  his  marriage-contract,  and  of  which  she  and 
husband  had  not  been  informed  when  they  granted  their  discharge. 
A  discharge,  however,  which  is  entirely  general,  and  does  not  men-  General 
any  8]>ecial  debt  or  claim,  receives  a  more  enlarged  interpretation ;  ^^^^^-^"^^ 

ly  if  it  is  the  result  of  a  transaction  between  the  grantee  and 

whole  creditors,  which  has  in  view  the  universal  discharge  of  the 

^'s  debts.    In  the  case  of  Harris,^  a  discharge  under  a  composition- 

of  all  debts  and  sums  of  money  due  previously  to  9th  December 

11,  in  whatever  way  vouched  or  constituted,  was  held  to  include  the 

of  goods  sent  to  the  insolvent  in  July  1811 ;  although  the  Court 

satisfied  that  the  goods  had  been  actually  delivered  to  him,  and  that 

eomposition  on  their  value  had  been  paid.     And,  where  a  universal 

is  contemplated,  it  is  not  enough  to  exclude  therefrom  a  debt 

actually  due,  that  the  term  of  payment  was  not  then  come.     A 

obtained  a  discharge  from  his  creditors  of  all  debts  contracted  by 

previous  to  the  1st  of  June  1822,  with  right  to  the  whole  vouchers 

He  had  granted  a  bill  to  a  creditor,  dated  25th  May  1822, 

>le  nine  months  after  date,  upon  which  the  creditor  executed  dili- 

several  years  thereafter,  and  the  Court  found  that,  on  a  fair  con- 

of  the  discharge,  it  included  this  bilL^ 

Ihe  case  of  the  British  linen  Company  v,  Espin  ^  is  very  similar,  but 

stronger ;  the  discharge  there  reaching  a  debt  due  at  its  date,  but 

then  payable,  and  bearing  something  of  the  nature  of  cautionry,  or 

! least  of  contingency,  in  its  character.     A  bill  for  £1500,  dated  Ist 

iber  1843,  and  payable  at  Whitsunday  1845,  was  drawn  upon  two 

9ptois.     The  bill  was  deposited  with  the  British  Linen  Company,  in 

'Offvenock  Banking  Co.  v.  Smith,  17Ui  '  Adam  v,  M'Dongal,  9th  March  1831, 

Hw  1844,  6  D.  1340.  9  Sh.  570. 

'Hjuria  v.  Chnrchhill,  2d  March  1822,  *  British  Linen  Co.  v.  Espin,  6th  June 

fc.  370.  1849,  11  D.  1104. 
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security  of  advances  to  the  drawer ;  one  of  the  two  acceptors  became  in- 
solvent whilst  the  bill  was  current,  and  offered  a  composition  of  twdfB 
shillings  per  pound  in  full  of  the  debts  and  obligations  due  by  himoi 
8th  January  1844.  This  was  fully  two  months  after  the  date  of  fli 
bill,  but  more  than  fifteen  months  before  it  fell  due.  The  advances^  a 
security  of  which  the  bill  was  deposited,  amounted  at  8th  Janmij 
1844  to  £2000,  being  more  than  the  sum  in  the  bilL  The  oftr 
of  composition  was  accepted,  and  the  creditors,  in  June  1844,  wfaiht 
the  bill  was  still  current,  executed  a  discharge  'of  all  debts,  daini^ 
'  demands,  and  sums  of  money  due  to  them  by  the  said  A.  B.,  reserviif 

*  only  our  respective  claims  against  the  said  A.  R  for  payment  of  tti 

*  composition  bills,  and  no  more,  and  our  legal  rights  in  the  event  of  flu 

*  said  composition  bills  not  being  retired  when  dua'  The  British  linoi 
Company  concurred  in  this  discharge,  claiming  and  receiving  the  con- 
position  on  several  debts,  but  making  no  claim  in  respect  of  the  £1M 
bilL  Thereafter,  the  drawer  of  the  bill  became  bankrupt^  and  the  BritiA 
linen  Company  claimed  from  the  joint-acceptor  before  referred  to,  ill 
in  whose  favour  the  discharge  above  quoted  had  been  granted,  the  £1501^ 
or  at  least  the  corresponding  composition.  But  the  Court  held  to 
general  discharge  to  cover  this  bill-debt,  and  extinguish  it,  as  fiu  asirii- 
acceptor  was  concerned.  They  further  held,  that  as  the  bank  did  si- 
bring  their  claim  for  the  bill- debt  at  the  time  when  the  joint-aoceflor' 
was  making  the  general  arrangement  of  his  affairs,  and  adjusting  Ids  oAi ' 
of  composition,  they  were  not  entitied  afterwards  to  claim  from  UB' 
either  payment  in  full,  or  the  composition.  The  following  passage  fioB 
a  note  by  Lord  Ivory,  Ordinary,  is  very  instructive  as  to  the  prindplHl 
regulating  this  decision.  Speaking  of  general  arrangements  between  ii- 
solvent  debtors  and  their  creditors,  his  Lordship  says, — ^'Transactioittflf 

this  kind  are  not  so  much  mere  bipartite  contracts,  between  the  deUff 

and  each  of  his  individual  creditors  considered  separately,  as  tripartHi 

contracts,  between  Ist,  the  conmion  debtor ;  2d,  the  general  body  of  Ui 

creditors  in  their  relation  towards  him,  as  the  party  receiving  fiomil 

an  universal  discharge ;  and  3(2,  the  same  body  of  creditors  as  contnctiV 

irUer  se,  and  with  reference  to  their  mutual  relations  towards  each  oto 

for  the  purpose  of  securing  a  perfect  fairness  and  equality  of  positM 

without  favour  or  preference  of  any  kind,  whether  as  r^aids  Uie  cat 

mon  debtor  or  his  estate.    Of  course,  this  state  of  matters  is  condusivei* 

to  the  absolute  impossibility  of  allowing  any  one  or  more  of  the  credibit 

to  reserve  a  particular  portion  of  their  debts  undischarged,  while  il 

the  rest  are  discharging  their  claims  absolutely  and  universally.  A' 

every  such  reservation  would  necessarily  involve  both  inequaStf  flv 

preference.' 

Even  a  discharge  wholly  general,  however,  is  subject  to  modifeati** 

in  its  operation,  in  special  circumstances.    Thus  a  general  diBchaigei^ 

not  to  be  extended  to  debts  of  an  uncommon  nature,  which  are  presmnw 

not  to  have  fallen  under  the  grantor's  notice ;  for  example,  to  obligft^ 
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of  relief  from  cautionary  engagements,  not  yet  paid  to  the  creditor.^ 
In  MTaggarf  8  case,  the  cautioner  had  received,  unico  contextu  with  his 
gnmting  the  general  discharge,  a  disposition  in  security  of  whatever 
nms  of  money  he  might  advance  and  pay  in  consequence  of  any 
ootionaTy  obligations,  letters  of  guarantee,  or  other  such  obligations 
gnnted,  or  that  might  be  granted.  The  Court  of  Session  sustained  the 
dischaige,  as  covering  even  the  claims  to  which  the  disposition  in 
nearity  applied,  but  the  House  of  Lords  reversed.  The  discharge,  how- 
ever, ought  to  have  expressly  excepted  these  claims. 

A  general  discharge  will  not  cover  even  claims  of  an  ordinary  Debts  not  m 
Mtiire,  if  they  are  such  as  the  granter  cannot  be  presumed  to  have  had  ^^^"^' 
in  view  when  he  executed  the  deed.^  A  general  discharge  by  a  wife, 
Kisiiig  by  acceptance  of  a  bond  of  provision  from  her  husband,  of  all 
die  can  ask  or  claim  through  her  husand's  death,  does  not  extend  to 
ker  mournings  as  a  widow,  which  are  part  of  the  husband's  funeral 
npenses,  nor  to  her  aliment  to  the  next  term  after  her  husband's  deatk' 
Rdther  will  a  general  discharge  include  obligations  of  warrandice  not 
let  incurred,  nor  an  obligation  to  perform  a  special  fact.  Hence  a 
general  discharge  of  all  debts  and  claims  was  found  not  to  comprehend 
n  obligation  to  purchase  an  apprising.^  Nor  does  it  comprehend  debts 
he  by  the  grantee,  which  the  granter  had  assigned  to  another  previ- 
ndy  to  the  discharge,  although  the  assignation  had  not  been  completed 
7  intimation,  unless  it  be  proven  that  payment  or  satisfaction  was  truly 
Hide  to  the  granter  of  the  discharge  for  the  sum  assigned.^  In  neither 
f  the  cases  here  noted,  however,  was  payment  of  the  bond  assigned 
Deged ;  and  these  cases  are  to  be  contrasted  with  a  case  where  a  general 
iedkarge,  bearing  receipt  of  complete  payment,  of  all  bonds,  tickets, 
coounts,  nolts'  prices  or  others,  preceding  the  date  thereof,  was  held  to 
idude  a  bond  for  the  price  of  fourteen  oxen,  although  the  bond  had  been 
leviously  assigned,  the  assignation  not  having  been  intimated.^  In  this 
lit  case,  the  assignation  was  granted  to  the  original  creditor's  son ;  but 
Indecision  appears  to  have  turned  on  the  evidence  which  the  discharge 
nre  of  actual  payment  by  the  debtor ;  not  on  any  ground  of  fi^ud  and 
iDnsion  between  the  father  and  son. 

In  general,  when  a  party  has  discharged  another  of  all  claims,  on 
i^ent  of  a  sum  of  money,  it  is  not  competent  to  open  up  the  transac- 
(II  on  facts  and  circumstances  of  which  he  was  then  aware,  or  on  vague 
iigations  of  fraud  and  concealment^    But  there  are  circumstances  in 

'CSmpbell  v,  Napier,  23d  Jan.  1678;  *  Dalgamo  v.  Laird  of  Colquhoun,  19Ui 

bbutt  V.  Kewton,  March  1682 ;  V^Tood  November  1680,  M.  6030. 

Ckfdon,  12ih  Dec  1695,  aU  M.  6035 ; 

TS^gart  V.  Jeffirey,  24th  Nov.  1830,  4  ^  Blair  v.  Blair,  3d  Feb.  1671,  M.  940; 

a.  ft  Sh.  361 ;  reversing  the  judgment  Lady  Logan  v.  Affleck,  14th  Feb.  1736, 

Ike  Court  of  SessioD,  28th  Feb.  1828,  6  M.  6041. 

.641. 

']fbon*t  Tmsteea  v.  Garmichael,  28th  ^  Alexander  v.  Agnew,  24th  Nov.  1713, 

m  1836,  14  Sh.  1026.  M.  5041. 

Rcnnie  v.  Walker,  16th  May  1800,  M.  ^  CampbeU  v.  Montgomery,  30th  May 

pi  PmnimptioD,  No.  4.  1822,  1  Sh.  446. 
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which  a  discharge^  though  acknowledging  payment  of  a  sum  of  monej,  , 
and  granted  in  general  and  comprehensive  terms,  may  be  opened  op, «  i 
passed  over.     In  a  case  where  the  discharge  proceeded  on  the  naxntiia '] 
of  a  settlement  by  composition,  and  stated  that  composition  bills  woi  j 
granted,  the  execution  of  the  deed  in  these  terms  was  found  no  bar  to  i  * 
claim  for  the  composition,  when  it  was  admitted  that  the  bills  bad  not 
been  granted,  and  the  composition  not  paid.^    A  party  who  had  ri^to^ 
an  annuity,  clear  of  legacy-duty,  granted  receipts  for  a  series  of  paymflrfi^ 
thereof,  under  deduction  of  the  duty.     It  was  held  that  he  was  stil 
entitled  to  payment  of  the  sums  deducted.*    And  a  much  stronger  cw 
of  exception  to  the  general  rule  occurred'  where  a  party  had,  upoa  I : 
full  and  distinct  narrative  of  a  certain  obligation  in  her  favour,  and  ate 
acknowledging  the  receipt  of  a  specific  payment,  in  full  satia&cti(mof 
all  sums  due  or  claim  competent  by  virtue  of  the  obligation  (in  so&iai 
prior  to  the  date  of  the  discharge),  discharged  her  debtor  of  the  speoiil 
sum,  and  of  all  sums  due  or  claim  competent  accordingly,  and  of  tb  | 
deed  contedning  the  obligation,  so  far  as  relating  to  sums  received  prior  W 
the  date  of  the  discharge,  reserving  claims  for  sums  to  be  tiienifttf 
received.    This  discharge  had  proceeded  upon  a  special  statement  4 
claim,  which  was  made  up  under  material  error,  inasmuch  as  it  stated  ii 
the  credit  of  the  party  the  one-half  only  of  a  succession,  where  she  kl 
right  to  the  whola    There  was  and  could  be  no  dispute  as  to  thefadrf 
an  error  having  arisen.    Neither  had  there  been  any  dispute  as  to  kgi 
rights,  nor  any  transaction  or  compromise  as  of  a  questionable  daim.  ft 
was  a  case  of  simple  error  arising  from  ignorance  of  righta     And  te 
case  turned  upon  the  effect  of  the  words  of  the  discharge.    Had  ttl 
sum  in  the  special  statement  simply  been  paid,  and  no  dischaige  tate 
or  had  the  discharge  been  simply  of  that  sum,  without  the  addition  d 
the  general  words  above  quoted,  the  case  would  have  been  dear,  tfai 
special  sum  only  would  have  been  discharged.     But  the  deed  in  iti 
terms  discharged  not  only  the  special  sum,  but  also  all  sums  due  vi 
claim  competent  in  virtue  of  the  obligation,  etc.    The  case  was  one  (I 
great  difficulty,  especially  in  consequence  of  the  views  stated  in  4i  \ 
House  of  Lords  in  the  cases  of  Wilson  and  Dixon,  both  fonneilf 
referred  to,*  as  to  the  rule  that  repetition  of  money,  overpaid  in  error,  oil 
only  be  allowed  if  the  error  was  in  fact    But  here  there  was  no  ot«^ 
payment  sought  back.    The  case  was  one  of  imderpayment,  and  of  fr 
charge  granted  dne  causd,  and  where  the  understanding  and  intenlifli 
of  the  parties  was  clear.    The  Court  therefore  refused  to  carry  the  pA* 
ciple  laid  down  by  the  House  of  Lords,  as  to  overpayments  inade  i» 
error  in  point  of  law,  so  far  as  by  mere  parity  of  reason  or  analog/ 
to  give  to  the  words  of  a  discharge  the  same  effect,  both  as  to  tdodxJ 

1  Glass  V,  Macintosh,  12th  May  1825,  4  ^  Dickson  v.  Halbert,  17th  Feb.  18H 

Sh.   1 ;  Thomson  v.   Thomson,   Ist  Dea       16  D.  586. 
1829,  8  Sh.  156. 

»  Beaton  v.  Bulloch,  8th  Feb.  1853,  15  *  Supra,  p.  167. 

D.  373. 
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and  as  to  money  not  paid.     They  accordingly  reduced  the  dis- 
80  far  as  granted  sine  causd,  and  in  ignorance  of  the  parties' 
lights. 
When  a  party  has  once  admitted  that  an  acknowledgment  of  full 
it  is  contrary  to  the  fact,  and  that  he  did  not  pay  in  full  on  re- 
it^  the  onus  lies  on  him  to  show  that  he  afterwards  paid  the 
}     But,  where  a  written  receipt  has  been  granted,  the  allegation 
the  money  nevertheless  is  still  due  can  be  proved  only  by  the  writ 
of  the  party  in  whose  favour  the  receipt  has  been  granted.^    A 
decision  as  to  the  legal  mode  of  proof  was  pronounced  in  refer- 
to  markings  on  a  bill,  by  the  creditor,  of  certain  payments  as  made 
it  and  in  full  thereof.    These,  it  was  found,  he  could  not  con- 
by  parole.' 
^Biachaiges  are  sometimes  granted  subject  to  conditions  or  quali-  Oo2n>inoNAL 
operating,  it  may  be,  to  render  them  imavailing  in  certain  cir-  ^"^^^*®"* 
ices.     In  these  cases,  the  party  desiring  to  take  advantage  of  any 
m  must  strictly  observe  the  relative  obligations  incumbent  on  or 
ig  himsell    A  creditor  granted  a  discharge,  on  composition,  to  a 
debtor,  with  this  condition,  that  if  a  cautioner  for  payment  of 
debt  dischaiged  should  agitate  the  question  of  law,  whether  he,  the 
r,  was  liberated  by  the  creditor's  discharge  of  the  principal 
on  payment  of  the  composition,  such  discharge  should  be  void, 
.the  composition  should  be  then  repaid.    The  cautioner  did  agitate 
question  judicially,  but  the  creditor,  having  omitted  to  repay  the 
dtion  to  the  principal  debtor,  was  held  not  entitled  to  plead  that 
discharge  was  nuU  as  to  that  debtor,  because  he,  the  creditor, 
not  complied  with  the  relative  condition  of  repaying  the  composi- 

4 

When  a  debt  is  to  be  paid,  it  is  of  course  necessary  to  take  care  that 
iBoney  is  actually  delivered  to  the  right  party,  or  to  one  duly  autho- 
to  receive  and  discharge  it,  and  who  possesses  the  character  in 
he  professes  to  act  The  receiver  also  must  be  of  age,  and  com- 
it  to  grant  a  valid  and  effectual  discharge.  We  have  already  seen^  Minors. 
>a  minor  who  has  no  curators  cannot  require  his  debtor  to  pay,  be- 
be  cannot  give  a  discharge  absolutely  effectual^  In  such  cases, 
'party,  if  not  mentally  incapacitated,  ought  to  choose  curators  to  act 
him,  and  if  he  fails  to  do  so,  or  if  he  is  subject  to  mental  incapacity, 
proper  course  for  the  debtor  is  to  make  consignation  of  the  principal 
^  in  a  chartered  bank ;  the  bank's  voucher  specifying  bom  whom  the 
liey  comes,  and  that  it  is  the  amount  of  the  debt  due  to  the  minor,  or 


of  Nairn  v.  Macintoeh,  2d 
1830,  8  Sh.  432. 

Gordon  v.  Trotter,  llth  June  1833, 11 
596.  See  also,  in  refereDce  to  thia 
,  Swan   V.  Baird,  13th  Dec.  1836,  15 

bl. 


s  Macfarlane  v.  Watt,  15th  Feb.  1828,  6 
Sh.  556. 

*  Osborne  v.  Brown,  18th  May  1832,  10 
Sb.  546. 

^  Supra,  page  121. 

•  Hay  V,  Grant,  22d  Feb.  1749,  M.  8973; 
Kirkman  r.  Pyni,  Ist  Aug.  1782,  M.  8977. 
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ve  of  that  party,  who  had  completed  titles  only  to  £20  of  the  debt, 
1  liable  in  second  payment  of  £980  (the  difference  between  £1 000 
to  parties  claiming  under  the  will  of  the  depositor.  The  fact 
pointment  of  an  executor-dative — that  is,  an  executor  given  by 
— generally  implies  that  there  is  no  executor-nominate — ^that 
dcutor  named  by  the  deceased.  The  executor-dative  in  this 
the  next  of  kin  of  the  deceased,  and  legally  entitled  to  the 
there  had  been  no  will.  There  was,  likewise,  in  the  case  no 
L  of  fraud  or  collusion  between  the  debtor  and  the  party  who 
iiie  money.  But  the  bank  could  not  have  been  compelled  to 
I  than  the  £20  on  the  title  offered  them  ;  and  the  Court  held 
lie  in  second  payment,  being  of  opinion,  apparently,  that  if 
paid  without  requiring  all  the  securities  which  the  law  gave 
regard  to  title,  and  likewise  in  regard  to  caution,  which  an 
•dative  is  boxmd  to  find,  they  waived  these  securities  at  their 

Lord  Murray  says, — '  Where  a  debtor  does  not  avail  himself 
it  given  him,  for  the  protection  both  of  himself  and  the  true 
'  (that  is,  the  right  to  require  a  title  and  caution),  'his  plea 
fides  amounts  to  no  more  than  his  ignorance  of  a  fact  of 
le  had  no  suspicion,  and  which  might  be  very  improbable,  but 
the  possible  occurrence  of  which  the  law  enabled  him  to 
imself' 

int  ought  not  to  be  made  to  the  creditor's  factor  as  on  behalf  of  patmbnt  to 
[tor,  although  the  factor  is  in  possession  of  the  document  of 
1  ready  to  deliver  it  up  along  with  his  own  discharge  to  the 
1  payment,  and  although  the  factor  has  been  in  use  to  draw  the 

The  document  is  with  the  factor  for  custody,  not  for  realisa- 
I  receipt  of  interest  is  an  act  of  administration,  nowise  imply- 
he  has  power  over  the  principal;  and  the  delivery  of  the 
t  of  debt,  by  one  not  authorised  to  give  it  up,  operates  no 
n  of  such  debt  or  document  Payment  made,  in  these  circum- 
to  a  factor,  who  delivered  up  the  document  of  debt  (a  pro- 
note),  was  found  no  defence  against  a  claim  subsequently  made 
reditor  himself  The  debtor  had  to  pay  a  second  tima^ 
mestion,  whether  the  simple  delivery  to  a  bank  of  a  deposit-  dkposit- 
ranted  by  them  is  a  sufficient  discharge  of  the  debt  constituted 
ented  by  the  receipt,  was  raised  in  Stewart's  case,  but  did  not 

0  be  discussed.  Lord  Deas  expressed  an  opinion  against  the 
ty  of  the  discharge  by  mere  delivery. 

1  sometimes  occur  in  which  a  deficiency  of  title  to  discharge,  on  rk-invebtment 
of  the  creditor,  is  supplied  by  an  arrangement  for  the  re-invest-  ^^  ^^^^  ^^^' 
the  money  after  it  is  paid  up.    Thus  a  sum  lent  on  bond  to  a 

iferent  for  her  liferent  use  allenarly,  excluding  her  husband's 
i,  and  to  her  lawful  issue  in  fee,  was  called  up,  and  a  discharge 
ed  by  the  wife,  and  by  her  husband  for  his  interest,  and  as 

I  Dancmn  v.  Trustees  of  River  Clyde,  24th  Jan.  1861,  13  D.  518. 
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administrator  for  their  children.    The  debtor  consigned  the  mc 
bank ;  and,  an  offer  being  made  by  the  husband  and  wife  to 
in  the  same  terms  as  formerly,  the  Court  found  that  the 
above,  accompanied  by  the  re-investment,  was  sufficient  for  the 
ration  of  the  debtor.^    Of  course  the  debtor,  in  that  case,  would 
to  see  that  the  re-investment  was  duly  made.     That^  howev^ 
objectionable  footing  on  which  to  place  a  debtor;  and  the 
serve  to  enforce  what  was  said  before '  as  to  the  convenience  of 
trustees  interposed,  when  money  is  to  be  lent  for  behoof  of  (me  il 
rent  and  another  in  fee. 

In  a  case  somewhat  similar,  a  capital  sum  had  been  appoint 
father,  in  his  daughter's  marriage-contract,  to  be  invested  by  hii 
for  his  daughter  and  her  husband  in  liferent,  and  their  children  h 
failing  children,  the  capital  sum  was  to  revert  to  the  spouses, 
marriage-contract  contained  no  appointment  of  trustees,  and 
otherwise  provide  for  the  administration  of  the  fund.    The 
the  application  of  the  husband,  and  after  a  tutor  ad  liUm  to  the 
had  concurred,  appointed  a  judicial  factor  xmder  the  marrit 
with  power  to  upUfb  and  discharge  the  provision.'     The  Court 
marriage-contract  as  substantially,  though  not  in  express  woids^ 
ing  a  tnist.^ 

Special  care  is  necessary  in  framing  a  discharge,  where  the 
boxmd  or  liable  in  several  characters, — for  example,  as  a  partner 
several  companies,  each  of  which  is  bound  for  the  debt     In  suchj 
if  the  discharge  is  granted*  otherwise  than  upon  full  payment, 
charge  of  the  party  in  one  character — say  the  discharge  of  one 
companies,  and  of  the  partners  as  individual  members  of  that  com] 
does  not  relieve  him  from  liability,  in  his  separate  character,  as 
of  the  other  company.     Such  liability  remains  undischaiged.*    Oal 
subject  reference  may  be  made  to  the   case  of  Melliss,*  where 
discharge  granted  to  a  company  under  the  Bankrupt  Act,  54  Geoti 
cap.  137,  was  found  not  to  comprehend  a  discharge  to  the 
the  company  as  individuals.     But  in  that  case  the  creditor 
from  a  partner,  on  the  ground  that  he  was  not  discharged  as  an 
vidual,  stood  in  circumstances  somewhat  peculiar,  and  the  Couit 
not  unanimous. 

When  a  debt  is  paid,  the  presumption  is  that  the  payment  is 
pRora^^oR.  ^y  ^^®  proper  debtor.    If  the  payment  is  not  so  made,  the  disci 
receipt  ought  expressly  to  state  by  whom  the  payment  is  mada 
was  given  to  the  legal  presumption  on  that  point  in  the  cases 
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Presumption 
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*  Scott  Moncrieff  v.  Bethnne  or  Thom- 
son, 25th  Feb.  1846,  8  D.  548. 
^  Supra,  page  263. 

5  MelviUe,  8th  March  1856,  18  D.  788. 
^  Sharpe  v.  Simpson,  11th  July  1829, 


7  Sh.  901  ;  Lindsay  v.  Clelland,  20tkli 
1844,  6  D.  412. 

^  Melliss  t'.  Hoyal  Bank,  22d  June  111 
F.  C. 


See  also  Montignani,  17th  Feb.  1866,  4  Macph.  461. 
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t*  And  if  the  creditor  holds  heritable  or  other  security  for  pay- 
if  the  debt,  and  the  person  paying  is  not  the  proper  debtor,  such 
I  should  obtain  not  only  a  receipt  specifying  that  the  payment  is 
\fj  him,  but  also  an  obligation  to  assign  the  debt  and  security  to 
ind,  if  he  makes  any  entry  in  account-books  of  the  payment  of 
iit^  he  ought  to  make  the  same  on  the  footing  of  the  payment  being 
inoe  by  way  of  loan  to  the  proper  debtor.  The  agents  for  the 
IT  in  a  heritable  bond  paid  the  interest  on  it  out  of  their  own 
ifar  several  years,  on  behalf  of  the  debtor,  who  was  also  their  client, 
nnted  receipts  for  the  interest — stating  (inter  alia)  that  of  said 
pft '  all  concerned  are  hereby  discharged  ;'  and  made  relative  entries 
k  books.  The  Court  held  that  by  their  procedure  they  not  only 
bod  the  money,  as  acting  for  the  heritable  creditor,  but  paid  it  as 
(g  for  the  debtor.' '  The  Court  accordingly  found  that  the  interest 
iKharged  and  extinguished ;  and  that  the  agents  could  not  after- 
tcbtain  an  assignation  of  the  bond  and  security  for  the  interest, 
ps  creditor  in  the  security,  so  as  to  acquire  a  preference  for  the 
|l  of  the  interest  paid  by  them  over  ordinary  creditors  of  the 
t*  The  agents,  when  paying  out  the  interest  from  their  own 
t  ought  to  have  taken  the  receipts  for  such  interest  to  themselves, 
Dght  to  require  an  assignation  of  the  security,  postponed  of  course 
keedenfs  security  for  the  principal  sum  and  future  interests  ;  and 
bsght  not  to  have  entered  the  payment  of  the  interest  to  the  debtor's 
Id  with  them.  They  shotdd  have  stated  it  in  their  books  in  a 
ile  account  as  a  loan  from  them  to  the  debtor. 
i  the  following  case,  under  difTerent  circumstances,  a  different  result 
irived  at.  Payment  of  the  interest  of  a  debt,  secured  by  heritable 
was  made  for  a  series  of  years  by  the  creditor's  agent  out  of  his 
nvate  funds,  for  the  accommodation  of  the  debtor.  But  the  credi- 
i^gent  was  not  the  agent  of  the  debtor ;  and  he  retained  in  his 
kinds,  undelivered,  all  the  receipts  which  were  granted  for  the 
■L  These  receipts  purported  that  the  payment  had  been  made 
IB  debtor,  and  they  contained  an  express  discharge  to  'all  con- 
L'  Notwithstanding  these  imqualified  terms,  the  receipts,  never 
g  been  delivered  to  the  debtor,  or  to  the  debtor's  agent,  were  held 
)  discharge  the  debtor,  who  had,  in  fact,  paid  nothing.  The  agent 
ig  the  advance  was  accordingly  found  entitled  to  a  postponed 
ntion  of  the  security  created  by  the  heritable  bond,  so  as  to  give 
I  preference  over  ordinary  creditors  of  the  common  debtor,  to  the 
i  of  the  interest  so  paid.^ 

lybarton  v.   Cook,   and  Nisbet  v,  ^  Xod  v.  Donlop,  13th  Dec.  1838,  1  D. 

m,    both   decided    on    26th  July      231. 

L  11,528. 

d  Follerton,  11  D.  260,  in  case  of  *  Wood  r.    Northern    Reversion    Co., 

to  be  immediately  cited.  20th  Dec.  1848,  11  D.  254. 
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CHAPTEK   11. 

Extinction  Ukder  the  head  of  extinction  confusione  there  are  a  few 

canfuBume.       considerable  practical  interest  which  may  be  shortly  notica 

where  the  holder  of  a  heritable  bond  over  an  estate  buys  the  es 
the  amount  of  his  bond  is  allowed  him  out  of  the  price  at  settk 
becomes  the  proper  debtor  in  the  bond,  which  is  thus  extingai 
Jusione.  Though  the  estate  shall  be  afterwards  conveyed  by 
cavsd  deed  to  a  stranger,  the  heir-at-law  cannot  claim  the  heritc 
as  a  separate  subject.^  In  cases  of  that  description,  however,  i 
and  proper  to  execute  and  record  discharges  of  debts,  so  as  to 
record  of  the  apparent  burden* 

The  operation  of  the  plea  of  canfusio,  and  likewise  the  ma 
eluding  the  plea,  in  certain  cases,  will  appear  by  contrasting  oi 
decisions  in  which  debts  were  held  extinguished,  with  others 
they  were  not 

I  notice,  first,  cases  of  debts  extinguished. 

1.  In  the  case  of  Forbes  and  Company,^  a  debt  due  by  an 
to  the  individual  who  happened  to  be  heir  under  his  entail,  wc 
be  extinguished  on  the  creditor's  succession  to  the  debtor's  u 
as  well  as  entailed  lands ;  and  not  capable  of  being  kept  up 
against  a  succeeding  heir  of  entedL  The  creditor,  by  his  succ 
the  debtor's  unentailed  estate,  became  the  proper  debtor  in  the 
debts,  and,  the  obligation  to  pay,  and  the  right  to  receive,  cone 
one  and  the  same  person,  the  one  extinguished  the  other. 

2.  In  the  case  of  Codrington,'  a  party  succeeded  to  an 
heir-male,  and  obtained  himself  served,  not  only  heir-male, 
heir-of-line,  to  his  predecessor ;  and  intromitted  with  the  rents, 
after,  he  took  steps  with  a  view  to  limit  his  liability  as  heir-o 
making  up  inventory,  in  virtue  of  the  provisions  of  the  A 
cap.  24.  He  then  paid  the  debts  of  his  predecessor,  taking  ass 
thereof  to  himself,  his  heirs  and  assignees.  But  it  was  held  tin 
service  as  heir-of-line,  cuid  intromissions,  without  having  p 
taken  the  steps  required  by  the  Act,  he  had  made  himself  tl 
debtor ;  and  that  his  predecessor's  debts,  though  assigned  to 
his  heirs  cuid  assignees,  had  become  his  debts,  and  werq  extingv 
his  having  paid  them.^ 

3.  In  the  case  of  the  Duke  of  Eoxburghe,*  an  heir  of 

^  Hogg  V,  Brack,   11th  Dec.  1832,  11  ^  Codrington    v.    JohiutoD's 

Sh.  198.  3l8t  March  1824,  2  Sh.  App.  1 

'  Forbes  &  Company  v.  Lord  Duncan,  *  Duke  of  Roxbarghe  r.  Wan 

17th  Nov.  1802,  M.  App.  TaiUie,  No.  10.  March  1825,  1  WiL  &  Sh.  41. 

^  A  case  of  this  kind  could  not  now  arise,  as  an  heir  is  not  now  lia 
ancestor's  debts  beyond  the  value  of  the  estate  to  which  he  succeeds — 37  k 
94,  sect.  12. 


^ 
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redeemed  a  wadset, — ^that  is,  paid  a  heritable  debt,  secured  by 
somewhat  resembling  in  its  efifect  the  modem  bond  and  disposi- 
secniity,  over  parts  of  the  entailed  lands, — by  taking  an  uncon- 
.  discharge.     It  was  held  that  the  wadset  was  thereby  irrevocably 

Led. 

Forbes  and  Company's  case,  the  debt  could  not  by  any  means 

kept  up,  after  the  succession  of  the  creditor  to  his  debtor's 

estate,  assuming  always  that  such  estate  was  adequate  to 

it  of  all  the  debts  affecting  it    Supposing  it  not  to  have  been 

might,  upon  application  to  the  Court  or  by  other  judicial 

have  got  the  extent  of  the  inadequacy  proved,  and  himself,  or 

dae,  found  to  be  a  creditor  to  that  extent,  upon  the  entailed 

succeeding  heirs  of  entaa     In  Codrington*s  case,  however, 

;tn  obvious  error  to  expede  a  service  as  heir-of-line,  and  intromit 

before  having  done  what  was  necessary  for  limiting  the  heir's 

in  terms  of  the  Act  of  1695.     If  these  steps  had  been  duly 

the  first  place,  the  heir  might  thereafter  have  proved  the 

of  estate,  and  have  kept  up  the  debt  to  the  extent  of  such 

r,  even  if  he  had  paid  it    But  the  Duke  of  Boxburghe,  if  he 

to  keep  up  the  wadset,  ought  to  have  taken  a  conveyance  thereof, 

payment  of  the  debt  by  him  out  of  his  own  money,  and  dis- 

^liie  wadset  to  himself,  and  his  heirs  or  assignees  whomsoever. 

Ban  contrast  these  cases  with  the  following,  in  which  the  debts 

extinguished : — 

the  case  of  Crawford,^  an  heir  of  entail  in  possession  paid  up 

of  provision  affecting  the  entailed  estate,  granted  by  a  former 

his  younger  children,  and  took  an  assignation  to  himself,  his  heirs 

Ltors.     It  was  held  that  the  bond  was  not  extinguished  conju- 

that  the  heir  so  paying  was  entitled  to  transmit  the  bond  to 

representatives  as  a  debt  against  the  succeeding  heirs  of  entail 

entailed  estate. 

[la  the  cases  of  Lawrie'  and  Welsh,'  likewise,  heirs  of  entail  in 

who  had  paid  up  entailei^s  debt  upon  assignation  thereof  in 

of  themselves  and  their  heirs  and  executors,  were  found  entitled 

the  debts  to  third  parties  as  debts  against  the  succeeding 

entailed  estate. 

requires  that  the  two  rights — that  is,  the  full  right  to  receive, 
fall  obligation  to  pay — shall  concur,  as  in  Forbes  and  Company's 
igton's  cases.  But  heirs  of  entail  in  possession  are  not  personally 
to  l^e  full  obligation  to  pay  the  debts  contracted  by  the  entailer,  Hetos  of 

affecting  the  entailed  estate.    The  heirs  of  entail  in  pos-  ^'^^^ 
are  the  proper  debtors  only  to  the  extent  of  the  interest  becoming 

fold   V.    HotclikiB,   11th   March  ^  Welsh    v.    Barstow,    llth    February 

>.  a  1837,  15  Sh.  637. 

V.  Donald  &  Jones,  7th  Dec. 
Sh.  147. 
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due  and  payable  on  the  debts  during  their  possession  of  the 
entailed  estate,  and  the  heirs  of  entail  as  a  body  or  dass,  are  tfasi 
in  the  principal  suul     But,  as  any  creditor  may  make  a 
debt  to  his  debtor,  so  an  heir  of  entail,  as  in  the  Duke  of 
case,  can,  if  he  thinks  fit,  discharge  the  debt  absolutely,  and 
the  entailed  estate  the  benefit  of  his  payment. 
NoYATio.  Under  the  head  of  NovcUio,  also,  there  are  some  cases  d( 

tion,  as  of  great  practical  importance.    I  cite,  first,  cases  in 
plea  of  NovcUio  was  not  sustained. 

A  bond  by  a  principal  and  cautioners,  which  bad  not  been 
up  by  the  creditor,  was  found  not  innovated  by  a  bill  granl 
creditor  by  the  principal  debtor,  and  a  new  cautioner.^    A  billy 
by  A.  for  the  accommodation  of  the  drawer,  B.,  and  indorsed  tel 
found  not  innovated  by  an  acceptance  from  B.  (the  real  del 
the  indorsee    The  original  bill  had  not  been  delivered  up. 
in  his  notice  of  this  case,  says, — *  It  is  always  much  against 
'  novaiio,  that  the  creditor  retains  the  original  document  of 
'  which,  if  he  meant  to  abandon  it^  he  could  have  no 
law-agent  does  not  innovate  his  account  so  as  to  lose  his  h] 
taking  a  bill,  bond,  or  promissory-note  for  the  amount* 

A  heritable  bond  of  relief,  granted  in  security  of  relief  of 
contained  in  two  bills  specifically  narrated,  is  not  vacated  in 
of  these  individual  bills  having  been  retired  by  subsequent 
the  new  bills  being  obviously  renewals,  and  the  debt  remainii 
charged.*  But,  when  a  heritable  security  is  to  be  framed  for 
or  relief  of  the  sum  in  a  bill,  care  should  be  taken  to  make  Um 
perfectly  independent  of  the  particular  bilL  The  bond  should  be 
relief  of  the  debt,  and  should  declare  that  no  innovation  shall  be  ii 
from  taking  new  bills.  Moreover,  as  already  suggested  with 
to  bonds  of  relief  in  general,*  there  should  be  an  obligation  to 
merely  to  the  proper  creditor,  but  also,  in  the  cautioner's  option,  fj 
cautioner  himself.  It  would  be  well  also  to  preserve  the  old  UHi 
discharged,  marking  on  them  that  they  are  not  to  be  made  xmi 
addition  to  the  new  bills.  a 

On  the  other  hand,  and  in  contrast  with  these  cases,  it  has  been  di| 
that  a  bond  by  an  heir  of  entail  for  the  sum  in  a  bill  by  the  entd 
which  bill  was  delivered  up, — innovated  the  bill.^  The  claim  m 
entailed  estate  was  thereby  lost,  the  liability  being  transferred  tl 
heir  of  entail  personally.  And  in  the  case  of  Black  ^  a  creditor,  hd 
a  bill  from  two  obligants,  took  a  heritable  bond  from  one  of  thei^ 

^  Joarneymen  Dyers  v.  ThomsoD,  11th  *  M'Nair  v.  M*Xair,    16th  FeK 

Feb.  1802,  Hume,  244.  5  Sh.  372. 

»  Crow  V.  Weir,  15th  Dec.  1803,  Hume  *  Supra,  page  282. 

247,  reported  in  a  note  to  Stevenson,  to  « «.  ,^.  ^  -. 

V     *         J.1        *       J  A  Stevenson  v,  \  iscoont  Dnocaa, 

be  presently  referred  to.  xr       i  oak  xi         c%T^        *^»*u»— , 

ST-     •  T^       1       o»Ti.i.   T         1001  Nov.  1805,  Hume  245. 

^  Linning  v.  Douglas,  27th  June  1821,  ' 

1  Sh.  87;  Skinner  v.  Paterson,  3l8t  May  ^  Black  r.  Cuthbertsons,  loth  Dec 

1823,  2  Sh.  364.  F.  C. 
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ap  the  bill :  the  granter  of  the  heritable  bond  became  bank- 

edxty  days,  and  the  bond  was  abandoned  as  struck  at  by  the 

€96,  cap.  5 ;  but  the  creditor  was  found  not  entitled  to  recur  to  the 

enforce  it  against  the  other  obligant    This  case  illustrates  the 

formerly  given,^  when  considering  the  operation  of  that  Act, 

the  substitation  of  new  in  place  of  old  securities.    The  creditor 

have  retained  the  bill,  at  least  till  the  bond  became  unimpeachable. 

Ltion,  as  already  observed,  consists  of  the  substitution  of  one  Deleoation. 

for  another,  the  creditor  remaining  the  same.    Instances  in  which 

is  substituted  for  another  are  not  uncommon, — when  lands, 

with  heritable  debts,  are  sold,  and  the  purchaser  takes  the 

iof  the  seller  as  to  these  debts.    But  arrangements  of  that  nature 

r^galax  and  formal  deeds,  expressly  binding  the  purchaser,  and 

the  seller.    These,  therefore,  are  not  proper  discharges  by 

in.     A  proper  case  of  such  discharge  arises  where  an  assignable 

fdUy  transferred  to  a  new  tenant ;  the  old  tenant  is  thereby  dis- 

of  all  liability,  except  for  the  rents  which  fell  due  prior  to  the 

of  the  lease.    As  regards  the  subsequent  rents,  not  only  is  the 

it  liable,  but  he  is  the  only  party  liable.'    On  the  same  prin- 

,  when  a  tenant  died,  and  his  heir  became  the  acknowledged  tenant 

room,  the  landlord  was  not  only  not  a  creditor  of  his  deceased 

Ts  executors  for  the  future  rents,  but  was  not  entitled  even  to 

for  payment  of  such  rents,  funds  in  his  own  hands  which  belonged 

deceased.'    But,  although  the  heirs  of  a  landlord,  who  dies  during 

Lcy  of  a  lease,  are  the  proper  debtors  in  sums  conditioned  by 

to  be  paid  to  tenants  at  the  end  of  their  lease,  for  meliorations 

daring  the  lease,  the  landlord's  executors  are  equally  liable  to  the 

;  and  the  executors  are  not  entitled  to  a  declaratory  judgment  as 

the  tenant^  that  the  personal  or  executry  estate  is  not  liable.^ 

extinction  of  debts  by  the  negative  prescription  requires  only  a  Negatitb 

notice.     Such  extinction  is  allowed  on  the  principle  that  payment  ^**^*'"'^®^- 

Led ;  and  I  may  here  notice  the  essential  distinction  between 

plea  of  prescription,  and  the  statutory  plea  applicable  to  cau- 

obligations.    As  to  these  last,  the  Act  of  1695  operates  in  the 

way  as  if  every  deed  to  which  it  is  applicable  had  contained  an 

daase  to  the  effect  that  the  obligation  should  cease  at  the  expiry 

years  from  its  date ;  except  so  far  as  it  should  be  kept  up  by 

done  within  the  seven  yeara    This  is  not  a  case  of  presump- 

It  is  an  absolute  statutory  limitation,  operating  the  extinction  of 

obligation,  vrithout  regard  to  any  question  as  to  presumed  pa}rment. 

^A»ro,  page  183.  ^  Duke  of  Gordon  v,  Leslie,  8th  March 

1791,  M.  5444. 
f Skene  v.  GreenhUl,  20th  May  1825,  «  M'Gillivray^s    Executors  v.    Masson, 

a  18th  July  1857,  19  D.  1099. 
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The  prescription  of  forty  years,  which  alone  is  applicable  in 
of  obligations  by  ordinary  bonds  or  the  like,  operates  absolut 
tion  on  the  presumption  of  payment*^  This  plea,  when  it  has 
r^ards  such  obligations,  cannot  be  elided  by  reference  to  the 
oath,  as  is  competent  in  the  case  of  the  triennial  prescription  of 
etc.  The  full  term  of  forty  years,  however,  must  run  in  order 
the  plea.  In  one  case,  action  for  payment  of  a  bond  wi 
and  executed  on  the  last  day  of  the  thirty-ninth  year  from  ih 
payment  From  various  concurring  circumstances,  there  was 
presumption  that  the  debt  had  been  paid  or  extinguished ;  but  1 
held  that  the  presumptive  evidence  was  not  conclusive ;  that^ 
to  be  so,  it  ought  to  be  utterly  irreconcilable  with  the  idea  that 
was  still  due ;  and  that,  the  bond  being  ex  foLcie  an  unexoe; 
written  document,  effect  must  be  given  to  it^  In  that  case,  1 
was  found  in  the  creditor's  possession  at  the  time  of  the  deal 
operated  strongly  against  the  presumption  of  payment 

TAomminTT.  I  noticed  taciturnity  as,  in  special  circumstances,  a  ground 

to  plead  extinction  of  a  debt ;  and  you  need  only  now  be  refen 
case  of  Thomson,'  in  which  the  plea  was  sustained,  and  the  ] 
applicable  to  it  are  well  illustrated.  You  will  also  find  the  nati 
plea  commented  on  by  the  Lord  Justice-Clerk  Inglis,  in  a  moi 
case  in  which  the  plea  was  not  sustained.'  ^ 


CHAPTER  III. 

HiTHEKTO  we  have  been  considering,  for  the  most  part,  th 
DiacHAROKop  ordinary  obligants,  and  the  rules  of  law  applicable  to  the  < 
CAUTIONERS.  ^^  cxtiuction  of  their  debt  or  claims.  And  now  the  case  of  c« 
and  the  peculiarities  in  their  position  which  give  rise  to  a 
liberation  or  discharge  on  their  part,  require  particular  8 
This  subject  is  large  and  important,  and  the  relative  cases 
suggestive. 

The  cautioner,  although  liable  for  the  whole  debt,  has  uu 
only  an  accessory  obligation,  which  implies  that  there  shall  I 
cipal  debtor  bound.    And,  accordiogly,  one  who  is  simply  cau 

1  Graham  v.  Veitch,  18th  Dec.   1823,  2  3  Moncrieff   r.    Waugh,    lit! 

Sh.  594.  1859,  21  D.  216. 

»  Thomson  v.  Smith,  8th  Dec.  1849,  12 
D.  276. 


*  Prescription  of  a  bond  may  be  intemiptetl  by  payments  of  interest,  bu 
be  proved  only  by  writ  or  oath  of  the  debtor,  not  by  parole — Kermack  r. 
27th  Nov.  1874,  2  R.  156. 

b  See  also  Cuningham  v.  Boswell,  29th  May  1868,  6  Macph.  890. 
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lad  imleflB  tlie  principal  debtor,  as  well  as  he,  shall  sign  the 
on  ;^  nor  if  the  debt  goaranteed  is  allowed  to  prescribe.*  And, 
Ly,  every  defence  and  objection  against  payment,  competent  to 
ncipal  debtor,  is  open  to  the  cautioner  also.  Moreover,  the 
er,  having  undertaken  for  another,  is  entitled  by  law  and  in  equity 
d  on  to  pay  the  debt)  to  recover  from  the  principal  debtor.  He 
K>k  to  pay  for,  and  at  the  request  of,  the  principal,  and  has  the 
andoH  against  hinu  He  has  also  right  to  an  assignation  of  the 
1^8  claim  against  the  principal  debtor,  and  of  the  grounds  of  debt, — 
eedendarum  ctdionum;  and  if  (the  case  not  being  one  of  sequestra- 
bankruptcy)  the  creditor  shall  dischaige  the  principal  debtor,  the 
er  is  liberated,  because  the  creditor  cannot  then  assign  his  debt  Bt  disohabob 
autioner,  so  as  to  enable  him  to  recover  from  the  principal  debtor.'  ®'  dbbtob. 
utioner^s  consent  to  the  discharge  of  the  principal  debtor,  how- 
Ql  bar  him,  pencmali  exceptiane,  from  pleading  that  discharge  as 
ishing  his  own  obligation.*  And,  in  cases  of  sequestration,  the 
er  is  not  freed  from  his  liability  in  respect  of  any  vote  given  or 
d  drawn  by  the  creditor,  or  of  his  assenting  to  the  discharge  of 
idpal,  or  to  any  composition.^  Nor  is  the  cautioner  liberated  by 
diaige  of  the  principal  debtor  under  a  voluntary  composition- 
t,  if  such  discharge  be  qualified  so  as  to  preserve  the  obligation 
principal  debtor,  provided  the  extinction  thereof  would  have  the 
f  freeing  the  cautioner.^  The  difficulty  in  Smith's  case  was  not 
principle ;  it  arose  from  the  very  imperfect  manner  in  which  the 
ation  was  expressed.  The  creditor,  however,  may  lose  his  claim 
cautioner,  not  merely  by  granting  voluntarily,  without  consent  of 
itioner,  a  discharge  to  the  principal  debtor,  but  generally,  by  act- 
hout  such  consent,  so  as  really  to  prejudice  the  cautioner,  or  his 
Lud  right  of  recourse  against  the  principal  debtor.  Thus,  if  the 
r  refuses  payment  of  the  debt  after  it  is  due,  and  when  payment 
sred  unconditionally,  he  will  not  be  entitled  afterwards  to  claim 
be  cautioner  ;^  or  if  the  creditor  enters  into  an  illegal  agreement 
le  principal  to  the  prejudice  of  the  cautioner.'  Lawson's  was  a 
'  judicial  cautionry  for  a  curator,  and  the  act  done  was  described 
d  Fullerton,  Ordinary,  as  equivalent  to  an  extrajudicial  recall 
curatory.  And,  a  cautioner  having  relief  not  only  against  the 
lal  debtor  for  the  whole  debt,  but  also  against  co-cautioners  for 
roportions,  liberation  was  held  to  follow  when  the  creditor,  during 
lency  of  the  obligation,  and  before  it  was  at  maturity,  discharged 

hton,  Dec.  1612,  M.  2074.  ^  Smith  v.  Ogilvie,  22d  Not.   1821,   1 

rbnrtons  v.  Gnluun,    12th  July  Sh.  169 ;  affirmed  7th  June  1825,  1  WiL 

.  2073.  &  Sh.  315. 

bee  V.  Donald,  13th  Jan.  1825,  ,  ^^^^  ^  Blackmore  &  Co.,  27th  June 

DDg  V.  Wikon,  24th  May  1823,      ^^^^  ^^  ^^'  ®^^- 

6.  ^  LawBon    v.    €k>ld8tream,    17th    May 

20  Vict.  c.  79,  a.  56.  1837,  15  Sh.  930. 

.  L  Z 
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LiBKRATioN  BT  0116  of  seveial  co-cautioners  without  consent  of  the  others,  and  ^ 

DISOHABQEOF  -  -xl.        i.  xl 

00-oAxmoNBB.  rently  without  any  payment/ 

The  rule,  that  the  discharge  of  one  of  several  cautioners,  w& 
<x)nsent  of  the  others,  shall  operate  the  discharge  of  all,  is  now  absol 
being  incorporated  in  the  Mercantile  Law  Amendment  Act'* 
the  enactment  is  expressly  declared  not  to  extend  to  the  case  c 
cautioner  consenting  to  the  discharge  of  a  co-cautioner  who  may  \ 
become  bankrupt.  And  it  has  been  found  not  to  apply  to  cautim 
obligations  executed  before  the  passing  of  the  Act'  It  was  also  ded 
in  the  same  case,  that  where  three  co-obligants  were  jointly  and  serec 
bound,  ex  fade  as  principals,  though  truly  cautioners  only,  for  a  i 
which  was  past  due,  the  discharge  by  the  creditor  to  one  of  the  ti 
who  paid  up  one-third  of  the  debt,  not  only  of  the  sum  which  he  { 
but  also  of  all  other  claims  at  the  instance  of  the  creditor,  reserving 
creditoi^s  claims  for  the  two-thirds  still  unpaid  against  the  other 
obligants,  did  not  operate  the  discharge  of  these  two  obligants.  Bi 
framing  the  discharge  to  one  of  several  cautioners  or  co-obligaoti^t 
should  always  be  taken  expressly  to  preserve  recourse  against  hia 
any  share  of  further  liability  which  may  eventually  arise  by  the  ii 
vency  of  a  co-cautioner,  if  it  is  the  agreement  of  pa^es  that  he  is  fe 
liable  for  such  share. 

The  cautionei^s  jvs  eedendarum  actionum  gives  him  right  U 
assignation,  not  only  of  the  obligation  for  payment  of  the  debt  goi 
teed,  but  also  of  all  securities  held  by  the  principal  creditor,  and  wl 
can  be  conveyed  without  prejudice  to  the  creditor.  And  if  the  cred 
shall,  through  neglect,  have  rendered  stipulated  securities  unavaih 
the  cautioner  will  be  liberated.* 

The  cautioner,  moreover,  is  freed  if  the  creditor  is  chargeable  i 
material  misrepresentation  or  concealment ;  for  example,  as  to  the 
nature  or  amount  of  the  obligation  undertaken  by  the  cautioner;^  < 
he  subscribes  in  reliance  on  the  obligation  of  another,  and  is  not  n 
aware  that  such  other  has  been  already  discharged  ;^  or  if  the  condit 
of  the  principal  obligation  are  varied  without  his  knowledge.  In 
case  of  Taylor,^  the  obligant  agreed  to  be  collaterally  bound  for  £ 
towards  a  composition  of  10s.  per  £1,  to  be  paid  by  another;  but 
composition  having  been  fixed  at  10&  6d.  per  £1,  without  consnl 
him,  and  the  arrangement  otherwise  varied,  he  was  held  to  be  liben 

^  British  Linen  Co.  v,  Thomson,  25th      2  Wa  &  Sh.  277 ;  Stoiie  «.  Cam 

Jan.  1S53,  15  D.  314.  June  1830,  8  Sh.  853. 

fi  in  iL  on  TT-  X       OK       n  *  Roval  Bank  of  Scotland  r.  lUi 

«  19  &  20  Vict.  c.  25,  8.  9.  20th  Jily  1844.  6  D.  1418. 

'  Church  of    England    Fire   and    Life  '  Wingate  v.  Martin,  4th  Dec  18 

Insurance  Co.  v.  Wink,  17th  July  1857,  Sh.  185. 

19  D.  1076.  ^  Taylor  and  Pateraon  v,  Soonki^ 

*  Fleming  v.  Thomson,  23d  May  1826,  June  1816,  Hume  108. 


A  In  Moi^;an  v.  Smart,  9th  March  1872,  10  Macph.  610,  it  was  held  that  te 
vision  in  sect.  9  of  the  Mercantile  Law  Amendment  Act  here  referred  to  ^yplio 
to  joint  and  severa]  obligations. 
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here  the  cautioner  said:  'I  make  a  point  of  it  that  mutual 
;es  for  bygones  shall  take  place  at  least  once  eveiy  year/  and 
annual  settlement  took  place  with  the  principal  debtor,  the 

was  held  to  be  frea^ 

ration  arises  in  fitvour  of  the  cautioners  for  the  due  discharge  of  Libiration  ok 
where  new  anangements  are  made  with  the  principal  (the  party  ^^^^roe 
the  office),  which  ought  to  be,  and  are  not,  notified  to  the  ^^  ^^  opficr. 
"s,  and  where  their  consent  to  continue  bound  is  not  obtained, 
aent  ought  to  be  obtained  expressly,  and  not  left  to  implication* 
.ew  arrangements  were  made  with  a  bank- agent,  increasing  his  bt  new 
»ility,  but  without  notice  to  his  cautioners,  the  cautioners  were  ^^^^®'"""™ 
be  freed  of  their  bond,  although  the  agents  salary  had  been 
.*    And  gross  negligence  on  the  part  of  the  obligees  or  creditors,  and  nkoli- 
ted  with  the  oversight  and  superintendence  of  their  agents,  is<^^^^" 
3  free  the  cautioners  without  any  positively  new  arrangement 
ere  bankers  in  Scotland  allowed  their  agent  to  extend  their 
to  England,  contrary  to  the  law  of  England,  also  to  violate  in- 
3,  incur  unusual  hazard  and  loss,  and  become  deeply  involved,  the 
3,  not  being  apprised,  were  held  free.'    And  where  the  accounts 
;ial  factor  were  allowed  to  remain  for  several  years  unexamined, 
:  at  last  audited  without  notice  to  the  cautioner,  the  cautioner 
^ed  to  suspend,  without  caution,  a  charge  for  payment  of  the 
m  the  accounts ;  that  is,  he  was  allowed  to  try  his  objections  to 
without,  as  in  an  ordinary  case,  finding  caution  before  being 
Another  point  to  be  guarded  against,  on  the  part  of  the  creditor  giyino  timk 
itioners,  is  agreeing  by  positive  contract  to  allow  time  to  the  ™  ^^^^^^ 
debtor  for  fulfilling  his  obligations.    A  creditor  making  such 
it  by  positive  contract,  without  the  consent  of  the  cautioner,  or 
Qts,  will  liberate  them.^    Lord  Brougham,  in  Mackenzie's  case, 
is  plain  that  a  surety  has  an  absolute  right  to  be  let  off,  if  time 

to  the  principal  by  the  obligee ;  that  is,  if  time  be  given  by 
f  positive  contract  between  the  creditor  and  principal  debtor, 
ere  the  principal  (that  is,  the  creditor)  is  merely  inactive.' 
ngletie,  in  the  case  of  Hume  afterwards  cited,  approves  of  the 
:  statement  of  the  rule  relative  to  giving  time :  '  It  does  not  con- 
lerely  abstaining  from  taking  legal  steps  for  recovering  payment, 
ome  positive  act  on  the  i>art  of  the  creditor,  whereby,  without 
nirrence  of  the  sureties,  he  prolongs  the  term  of  credit  to  the 
d  debtor,  so  as  to  preclude  any  steps  from  being  taken  against 
bor  till  the  prolonged  period  shall  expire.'     The  rule,  as  thus 

r.  Welah,  10th  Jane  1829,  7  ^  Priiigle  r.  Tate,  17th  Nov.  1832,  11 

Sh.  47. 
%  MacdoDald,  17ih  July  1847, 

;  affirmed  9th  August  1850,  7  ^  Mackenzie  v.  Macartney,   23d   Sept 

379.  1831,  5  Wil.  &  Sh.  504;   revening  the 

lanklng  Co.  v.  Bell,  12th  May  judgment  of  the  Court  of  Session,  4th 

.  721 ;  affirmed  1st  Oct.  1831,  June  18.30,  8  Sh.  862. 
I.  703. 
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stated,  was  applied  in  the  cases  noted  below.^  And  the  non-appi 
of  the  rule,  where  the  allowance  of  time  arises  by  merely  abstainii 
legal  steps,  and  without  contract,  is  shown  by  the  case  of  Fleming, 
rule,  as  to  not  contracting  to  allow  time,  extends  to  the  obligi 
letters  of  guarantee,  who  have  the  privilege  of  suretyship ;  so  tha 
creditor  grant  delay  to  the  debtor,  by  taking  bills  or  otherwise,  i 
consent  of  the  grantor  of  the  letter  of  guarantee,  such  granter  i 
And  the  rule  is  applicable  where  the  cautioner  is  bound  for  the  i 
only,  equally  as  when  he  is  bound  for  principal  and  interest^ 
may  be  doubted  if  the  rule  would  be  applied  with  equal  strict] 
reference  to  the  relief  competent  to  one  class  of  heirs  against  a 
where  the  obligation  binds  all  as  co-obligants»  jointly  and  se^ 
without  the  benefit  of  discussioa^ 
OcMSAunoiiiBs*  Hitherto  we  have  been  considering  the  case  as  between  the  c 
'  and  the  cautioner.  And  it  may  be  laid  down,  generally,  that  one 
several  cautioners  may  lose  his  rateable  recourse  against  his  < 
tioners,  in  the  same  way  as  we  have  seen  that  the  creditor  may  1 
entire  recourse  against  the  cautioners  as  a  body.  This  doctrine  r 
efifect  in  a  case  where  one  of  several  cautioners,  by  positive  a 
gave  time  to  the  principal  debtor,  and  relinquished  securities.^ 
security  relinquished  was  a  bill,  in  lieu  of  which  there  was  obti 
bill  for  the  like  sum,  and  apparently  by  the  same  party.  I 
second  bill  proved  to  be  a  forgery.  It  was  suggested,  as  probah 
the  first  was  so  too ;  but  the  cautioner  had  lost  the  means  of  j 
that,  by  having  given  it  up.  We  thus  see,  that,  in  order  to  keep 
claim  on  a  cautioner,  the  creditor  requires  to  exercise  great  < 
transacting  with  the  principal  debtor,  very  much  as  an  exact  and  j 
man  would  do  in  a  case  where  he  had  only  the  principal  bound, 
cautioner.  Nothing  should  be  done  or  assented  to  by  the  c 
which  can  be  legally  construed  so  as  directly  or  indirecUy  to  pr 
the  cautioner,  without  first  obtaining  his  written  consent  in  a  pn 
form.  And  co-cautioners  must  observe  the  same  care  with  re: 
to  each  other,  as  the  creditor,  with  reference  to  the  whole  body 
cautioners. 

DiBCRAROEAivD        I  will  concludc  this  subject  with  an  explanation  of  the  coi 

AswoNATioN.     dischaTgc  and  assignation     This  deed  is  usually  taken  from  a  a 

to  whom  the  debt  is  paid  by  a  party,  liable  in  payment  as  in  a  qi 

with  him,  but  ultimately  liable  in  part  only,  or  not  at  all,  i 

^  Mactaggart's  representatives  v.  Wat-  '  Richardson  v.   Harvey,  29Ui 

son,   24th    Jan.    1834,    12    Sh.    332,   as  1853,  15  D.  628. 

reversed  16th  April  1835,  1  Sh.  &  M'Lean,  «  Forsyth  v.  Wishart,  8th  FeU 

553  ;  Creighton  v.  Rankin,  6th  Feb.  1838,  D.  449. 
16  Sh.  447,  affirmed  26th  May  1840;  1 

Robinson's  App.  99 ;  Morison  v,  Balfour,  *  See  Stuart  v,  Campbell,  6th  F< 

16ih  Feb.  1849,  11  D.  653.  14  D.  443. 

>  Fleming  v,  Wilson,  24th  May  1823,  2  *  Hume  v.  Toongton,  12th  Jan. 

Sh.  336.  Sh.  295. 
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with  otheiSy — for  example,  in  the  case  of  a  cautioner  paying  a 
whereof  he  is  entitled  to  relief  in  whole  from  the  principal  debtor, 
in  part  from  one  or  more  co-cautioners  or  co-obligants.  Having 
plained  the  principles  on  which  such  relief  is  obtainable,^  and 
gBEoeral  roles  to  be  observed  on  a  cautioner  making  payment  in  order 
lus  rights  oi  recourse  on  the  best  footing,  I  will  proceed  at  once 
details  of  the  deed.    The  clauses  are  :— 

1.  The  introductory  or  narrative, — ^which,  in  this  case  will  recite 
obligation  by  the  principal  and  cautioner;  the  clause  or  bond  of 

if  any ;  the  transmissions  of  the  debt,  if  any ;  the  demcuid  of 
made  against  the  principal  and  cautioner,  and  legal  steps 
thereon,  if  any ;  the  payment  by  the  cautioner  of  the  sum 
tiie  bond,  with  interest  and  expenses,  specifying  the  amount  of 
;  and  that  ihe  creditor  has  been  required  to  grant  the  discharge 
assignation. 

2.  The  discharge, — which  will,  as  in  an  ordinary  case,  exoner,  acquit, 
disdhaige  the  cautioner,  and  his  heirs,  etc.,  of  the  debt,  and  bond, 
diKgeiice,  if  any ;  care  being  taken  to  limit  the  discharge  to  him, 
his  heirs,  etc,  exclusively. 

3.  The  assignation, — ^which  usually  bears  expressly  to  be  granted  for 
the  cautioner  to  operate  his  relief  against  the  principal,  and, 

&r  as  competent,  against  other  cautioners ;  and  then  proceeds  in  the 
form  of  an  assignation,  specially  conveying  the  diligence  done, 

4.  The  warrandice, — which  is  at  all  hands  in  so  far  as  regards  the 
i,  and  from  facts  and  deeds  only  as  regards  the  assignation. 

5.  6,  and  7.  Clause  of  delivery  of  writs,  and  registration  and  testing- 
as  usual 

Hiis  deed  ought  to  be  intimated  to  the  principal  debtor  and  co- 


The  above  is  applicable  to  the  case  where  the  cautioner  is  expressly 
as  such,  or  has  a  bond  of  relief,  proving  that  he  is  cautioner  only, 
not  co-principal.      When  the  cautioner  is  bound,  ex  facie,  as  awmRBCAu. 
debtor,  and  when  he  has  no  clause  or  bond  of  relief,  it  is  T^Totj^^ 
it  for  him,  as  was  formerly  explained,^  on  his  making  payment  of  dbwor. 
debt^  not  to  take  a  discharge  and  assignation  to  himself,  as  in  that 
there  would  be  nothing  on  the  papers  to  show  that  he  was  not 
Hf  properly  liable  in  payment  of  a  share  at  least  of  the  debt ;  and 
the  assignation  to  himself,  extinction  of  the  bond — not  of  the 
ioner^s  claim  of  relief,  but  of  the  bond  as  a  document  of  debt — ^o 
7,  would  arise,  ex  confusione.    Although,  therefore,  he  would  still 
re  right,  by  an  ordinary  action,  to  sue  the  principal  for  the  whole 
idrt^  he  would  have  no  right  to  raise  summary  diligence  against  him  for 
he  whole.     The  usual  course,  in  such  case,  is  to  take  an  assignation  of 
be  debt  in  favour  of  a  third  party,  ex  facte  absolutely,  but  really  as 

1  Supra^  pp.  2S5-S.  '  Supra,  p.  288. 
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trustee  for  the  cautioner.  The  assignee,  holding  this  title,  can  use  the 
bond  against  the  principal,  as  well  as  against  the  co-obligants ;  but,  of 
course,  he  cannot  charge  the  latter  to  pay  more  than  their  rateable  shares. 
In  this  way  the  co-obligant  preserves  all  his  rights.  The  assignee 
should  execute  a  probative  declaration,  expressing  that  the  debt  was 
really  paid  by  the  cautioner,  and  that  the  assignation  is  held  in  timt 
for  his  behoof;  and  binding  himself  to  denude  or  assign,  when  reqiiired, 
and  to  account  for  all  his  receipts ;  he  being  liable  to  do  no  diligence, 
but  only  to  act  honourably,  and  the  cautioner  being  bound  to  relieve  and 
reimburse  him  of  all  expenses,  loss,  etc.  But  the  trustee  will  be  entitldd 
to  relief  of  expenses,  without  special  obligation  in  his  favour  to  that 
effect.^  Care  of  course  should  be  taken  in  the  selection  of  the  tnist- 
assignee,  because  the  trust,  being  latent,  would  not  affect  onerous  hm 
fide  special  assignees,  deriving  right  from  him. 

^  Alison  V.  Alexander,  26th  February  1840,  2  D.  676,  aa  in  Digest,  voL  a  pi  liSI, 
No.  124. 


*> 


TITLE  IV. 

PERSONAL  CONTRACTS,  OTHER  THAN  THE  CONTRACT 

OF  MARRIAGE. 


CHAPTER  L 

We  ore  now  to  consider  the  fonns  of  certain  personal  contracts,  and 
begin  with  the  Indenture. 

The  term  *  indenture '  is  derived  from  an  old  practice  of  cutting,  or  thk 
odenting,  the  several  copies  of  mutual  deeds  in  such  a  way  that,  when  i»i>w"'ubk. 
he  copies  were  laid  again  together,  they  fitted  into  each  other,  or  were 
band  to  be  cut  so  as  exactly  to  correspond  with  each  other.  In  Eng- 
and,  the  term  is  still  used  as  applicable  to  mutual  or  bilateral  deeds,  in 
xmtradistinction  to  the  term  '  deed-poll,'  applied  to  deeds  by  one  party, 
ind  which,  though  strictly  speaking  '  bilateral '  in  many  cases,  it  was  not 
lie  practice  to  indent,  but  to  cut  or  poll  even.  With  us,  the  term '  inden- 
nre'  is  now  applied  exclusively  to  the  contract  between  a  master  who 
8  to  teach,  and  an  apprentice  who  is  to  learn,  a  profession  or  trade. 
[t  does  not  appear  that  the  term  was  ever  much  used  in  our  practice  for 
vther  deeds.  Nor  was  it  ever  customary  with  us  to  cut  or  indent  the 
paper  on  which  the  deed  now  called  an  indenture  is  written.  I  have 
keen  nnable  to  discover  for  what  reason  we  adopted  the  name  of '  inden- 
me'  in  this  particular  case,  and  not  in  regard  to  other  contracts.  Perhaps 
i  is  a  deed  borrowed  from  England,  and  with  which,  in  its  present  form 
it  leasts  we  were  not  early  familiar.  There  is  no  form  of  it  in  Dallas' 
ifylea. 

The  indenture  now  under  consideration  is  a  very  simple  deed,  con- 
aining,  on  the  one  hand,  an  obligation  by  the  apprentice  to  serve  his  obuoation  or 
naster  in  his  profession  or  trade  for  a  certain  number  of  years,  and  dur-  -^^'p^^^^c*- 
Qg  that  term  to  be  honest,  diligent,  and  obedient ;  to  reveal  none  of  his 
caster's  secrets,  and  to  conceal  from  his  master  nothing  injurious  to  his 
laster^s  interests  which  may  come  to  his  (the  apprentice's)  knowledge 
le  binds  himself  also  in  constant  daily  attendance,  and  not  to  be  absent 
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without  leave,  generally  under  the  penalty  of  extra  attendance,  in 
of  unauthorised  absence. 
Cautioner  fob       A  cautioner  for  the  apprentice  usually  binds  himself  for  the 
of  these  obligations,  and  to  make  good  to  the  master  any  loss  or 
he  may  su£fer  through  the  apprentice's  fault  or  firaud.     The  a] 
and  his  cautioner  bind  themselves  jointly  and  severally,  and  the 
tice  grants  his  cautioner  an  obligation  of  relief  in  usual  form. 

The  master,  on  the  other  hand,  in  consideration  of  the  6 
undertaken  by  the  apprentice  and  his  cautioner, — and  of  the  fee,  if 
is  paid  to  him  by  or  for  the  apprentice, — binds  himself,  and  his 
executors,  and  successors,  to  instruct  the  apprentice  in  his  profeson 
trade,  and  to  conceal  no  part  thereof  from  the  apprentice,  as  fiv  as  hei 
able  to  learn  it 

Both  parties  bind  themselves  to  perform  their  respective  parts  of 
contract  to  each  other,  imder  a  specified  penalty  in  case  of  fiEdluie. 

Where  there  are  two  or  more  partners  in  business,  to  whom  A 
apprentice  is  to  be  bound,  it  is  usual  for  him  to  engage  himself  to  dMi^' 
and  the  survivors  or  survivor  of  them ;  the  masters,  on  the  other  Ini^ 
bind  themselves  and  the  survivors  or  survivor  to  teach  the  apprentn 
And  vrhere  a  contract  of  service  is  entered  into  with  a  oompajiy. 
nomine,  the  party  engaging  to  serve  is  bound  even  to  a  single  lemaiBiil 
partner,  after  all  the  others  have  retired.^ 

Indentures  must  be  executed  with  all  the  solemnities  apprqpnatetl 
ordinary  deeds.  And,  if  any  of  the  parties  cannot  write  it  is  neujMijt 
in  order  to  found  a  claim  for  more  than  £8,  6s.  8d.  against  such  putf 
under  the  deed,  that  two  notaries,  duly  authorised  by  him,  shall  mb- 
scribe  on  his  part,  in  presence  of  four  witnesses.'^  But  an  informal  ii- 
denture  may  be  validated  by  homologation  or  rei  inUrventus} 

The  general  rules  applicable  to  deeds  by  minors  having  curators  ope- 
rate in  reference  to  indentures ;  and  where  a  minor,  whose  fiBtlher  im 
alive,  entered  into  an  indenture  without  the  consent  or  knowledge  of  hii 
father,  as  his  curator,  the  indenture  was  found  nulL^  But  where  tb 
apprentice's  brother  represented  himself  as  tutor,  and  signed  as  caatioiMr 
and  consenter,  and  the  real  guardian  was  cognisant  of  the  fact^  tboq^ 
not  a  party  to  the  deed,  the  deed  was  sustained'h  ^^  apprentice,  hoir*  j 
ever,  bound  already  to  one  master,  cannot  engage  himself  to  another.* 

The  amount  of  the  apprentice-fee,  when  there  is  any,  r^olates  die 
stamp-duty  payable  in  respect  of  the  indenture ;  and  the  Stamp  A6t 
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1  CampbeU  v.  Baird,  13th  Feb.  1827,  5 
Sh.  335. 

^  FerguBOD  v.  Macphenoii,  30th  June 
1758,  M.  16,848. 

^  Rymer  v,  Macintyre,  19th  Joly  1781, 
M.  5726 ;  Neil  and  Tait  v,  Vashon,  3Ut 
Jan.  1807,  Home,  20. 


*  Low  V.  Henry,  14th  NoTember  ITtTt 
Hume,  422. 

^  Harvie  v.  Macintyre»  Tib  March  IM^ 
7  Sh.  561. 

*  Macgregor  v.  MttcheU,  Slat  Miqr  ^815^ 

4  Sh.  51. 


^  One  notary  and  two  witnesses  are  now  snflScient ;  see  wpra^  p.  39,  note  \ 
b  And  the  cautioner  is  bound,  whether  the  apprentice  is  so  or  not 
Adair,  5th  July  1872,  10  Macph.  919. 


CONTRACTS^THE  INDENTURE.  361 

cap.  9,  sect  35,  requiies  the  full  amount  to  be  specified  in  vfovda 
lin  the  deed.'  By  the  same  Act,  sect  39,  all  indentures  in  which 
mt  of  the  fee  is  not  duly  inserted,  and  which  are  not  duly  stamped, 
ared  null ;  and  the  nullity  is  declared  removable  only  within  a 
idfied  period. — Sects.  37  and  38.  But^  as  explained  when  consi- 
he  stamp  laws,  the  indentures  of  law-apprentices,  though  not 
3n  the  proper  stamp,  can  be  stamped  at  any  time  on  payment 
loper  dnty  and  the  penalty.  The  Act  of  1856,^  which  allows 
sr-stamping  in  this  case,  does  not  go  beyond  the  indentures  of 
lentices,  neither  does  it^  as  to  them,  expressly  abrogate  the  nul- 
roduced  by  the  Act  of  Queen  Anne,  nor  declare  the  indenture, 
I7  stamped,  as  good  to  all  intents  and  purposes  as  if  it  had  been 
before  it  'was  written  on.  But  probably  the  Act  37  Geo.  III. 
sect  2,  inrould  be  held  to  reach  this  case.*^ 
kct  of  Queen  Anne  further  imposes  the  sanction  of  nullity  in 
at  specifying  in  the  indenture  the  full  sum  received,  or  in  any- 
K^y  or  indirectly  given  or  secured,  with  or  in  relation  to  the 
».  The  original  statutory  nullity  on  that  point  thus  remains 
s  at  firsts  and  it  has  been  rigidly  enforced.  For  example, 
es  have  been  held  void  or  reduced,  because  small  pecimiary 
ents  to  the  master^s  wife  had  been  stipulated  for,  in  addition  to 
specified  in  the  indentures.'  And,  where  a  bill  was  given  for 
ont  of  the  fee,  and  not  specified,  the  indenture  was  found  null, 
bill,  which  had  not  passed  into  the  hands  of  an  onerous  third 
ot  actionable.' 

(mstming  the  indenture,  the  Court  will  give  fEiir  implement  to  its 
OS,  but  they  will  have  regard  to  the  nature  and  object  of  these 
ms  as  affecting  both  parties,  and  will  not  hold  the  particular 
of  the  deed  as  excluding  liability  for  whatever  is  not  therein 
ed.  The  apprentice,  for  example,  may  be  required  to  teach  a  Dtttt  oy 
r  apprentice  in  the  trade  he  is  himself  learning,  though  there  is  ^^"^""'^ 
ess  obligation  to  do  so  in  the  indenture.^  But  he  cannot  be  com- 
x>  work  on  Sunday,  even  though  his  indenture  stipulates  for  his 
noe '  on  holiday  and  workday.'  This  cannot  mean  Sunday,  as  it 
be  illegal  for  any  one  to  bind  himself  to  do  what  Statute  expressly 
ts  under  a  penalty.^    Neither  can  he  be  made  to  do  work  different 

20  Viet  e.  81.  *  BalUDtyDe  &  Co.  v,  Kerr,  21it  Not. 

bngh  V.  Hyslop,  20ih  Jul  1727,      1811,  F.  C. 

ICadeod  «.  Sinclair,  10th  Jan. 

585.  ^  lones  v.  Phillipe,  19th  May  1835,  13 

Jdflofi  V.  Fnlton,  14ih  Feb.  1754^      Sh.  778 ;  reversed  20th  Feb.  1837,  2  Sh. 

k  M*L.  App.  465. 


t  AeU  8  Aone,  cap.  9;  19  &  20  Vict  cap.  81 ;  and  37  Geo.  III.  cap.  136; 
rred  to,  were  all  repealed  by  33  &  34  Vict  cap.  99.  By  the  present  Stamp 
k  34  Vict  cap.  97),  aect  40,  the  full  amount  of  the  preminm  or  other  con- 
1  is  required  to  be  aet  forth  in  the  instrument,  otherwise  each  party  shall 
0,  and  the  instrument  shall  be  nulL  As  to  the  after-stamping  of  indentures  of 
snticea,  see  sect  43,  and  supra,  page  207. 
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from  that  specified  in  his  indenture.^  The  master,  again,  is  boi 
teach  the  apprentice  his  profession  or  trada  But  it  will  depend 
nature  of  the  business  to  be  taught  whether  he  must  himself  gi^ 
stant  personal  attendance  for  that  purpose.  In  the  case  of  a  wii 
was  held  sufficient  implement  of  the  master's  obligation,  that,  all 
he  gave  little  personal  attendance,  yet  the  work  in  his  shop  wai 
carried  on  by  experienced  journeymen,  and  the  apprentice  had  tl 
means  of  receiving  constant  instruction.^  The  master  cannot  chai 
nature  of  his  business  during  the  currency  of  the  indenture.'  In  C9 
case,  the  apprentice  was  bound  to  his  master  as  an  apothecary, — \i 
days  one  who  made  drugs, — and  the  master  gave  up  that  empk 
and  became  a  druggist, — one  who  bought  drugs, — an  essentially  di 
trade,  especially  as  regarded  the  apprentice ;  whereupon  the  mast 
not  allowed  to  charge  for  payment  of  the  apprentice-fee,  but  \ 
allowed  to  prove  that  he  made  drugs  still ;  and,  no  doubt,  if  he 
lished  that  point  satisfactorily,  he  could  not  be  held  to  have  chaiif 
trada  The  master  must,  moreover,  comply  with  every  legal  requii 
necessary  to  enable  him  to  exercise  the  trade  he  has  undertaken  to 
particularly,  he  must  take  out  the  license,  if  any  is  enjoined  by  S 
for  qualifying  him  to  cany  on  his  trade.* 


DKL10TU8  PBB-        In  this  contract  there  is  a  ddectus  penonee,  so  that  neither  nai 

BOVM  IN  THB  • 

ooHTiucT.  substitute  another  in  his  placa  As  to  the  master,  this  holds  e 
the  case  of  a  Joint-Stock  Company,  the  partners  of  which  are  lii 
much  fluctuation.  Such  a  company  cannot  hand  over  their  appi 
to  another  similar  company.^ 

The  contract  of  indenture  is  merely  personal,  both  as  regar 
master  and  the  apprentice,  and  is  dissolved  by  the  death  of  either.* 
although  the  apprentice  dies,  the  master  is  not  bound  to  repay  an 
tioh  of  the  apprentice-fee  previously  paid,  or  to  abstain  firom  cb 
any  portion  not  paid.^  If,  during  the  currency  of  the  indentoi 
master  dies,  or  becomes  bankrupt,  or  deserts  his  business,  the  appi 
appears  to  have  a  claim  of  return  for  a  proportion  of  the  fee  prei 
paid,^ — ^but  not  simply  the  portion  corresponding  to  the  unexpiie 
of  the  apprenticeship,  because  an  apprentice  becomes  more  usefid 
instruction  goes  on,  and  it  is  assumed  that  the  fee  is  required  mor 
reference  to  the  early,  than  the  later  years.®  In  Cutler's  case,  it  wj 
found  that,  as  the  master's  representatives  had  offered  to  instn 
apprentice  by  a  qualified  assistant,  and  the  apprentice  had  refoaed 


^  Symontoun  v.  Brocks,  14tb  Jan.  1673* 
2  Br.  Sup.  166. 

2  Gardner  v.  Smith,  13th  July  1775, 
M.  593. 

'Chiesly  v.  Cuthbert,  5th  Dec.  1665, 
M.  9150. 

*  Watson  r.  Grindby,  16th  Nov.  1826, 
5Sh.3. 


^  Edinbargh  Glasshooae  Co.  ff. 
22d  Dec.  1789,  M.  697. 

•  Neil,  15th  Joly  1760,  5  Br.  Si 

^  Shephard  v.  Lanes,  19th  Nc 
1760,  M.  589. 

8  OgUyy  V.  Hume,  Feb.  1683,  aa 
V.  Craigdarroch,  2  Br.  Snp.  34. 

•Cutler  V.  lattleton,  17th  Fel 
M.  583. 


CONTRACra-THE  INDENTURE 


363 


had  no  daim  for  the  letom  of  any  portion  of  the  fee  ;  but  it 
ibtftil  if  that  view  is  consistent  wiUi  the  later  decision  in  Neil's 
2h  was  unanimous. 

:aiitioneT^8  obligation  and  liability  extend  to  loss  sustained  Cautioitxr's 
he  apprentice's  fraud,  as  well  as  his  fault^^  The  master,  how- 
'  preclude  himself  from  claiming  damages  by  acquiescence,  or 
ference,  as  where  the  apprentice  leaves  his  service,  and  takes 
^oyment  under  his  eye,  and  is  allowed  to  continue  therein  for 
of  years.*  And,  if  an  apprentice  is  taken  away  by  a  master  to 
was  previously  bound,  the  second  master  will  have  no  claim  if 
luly  certiorated  of  the  first  indenture  before  entering  into 
id.*  Where  there  is  no  cautioner  in  the  indenture,  and  the 
e  has  no  means,  the  master^s  remedy,  in  case  of  the  apprentice's 
,and  refusal  to  return  to  service,  is  to  apply  to  the  Judge  Ordi- 
>  will,  on  summary  application,  grant  warrant  for  the  apprentice's 
nent^  till  he  find  caution  to  return  to  his  work,  and  continue  impbibo^tmbnt 
sometimes  for  a  short  limited  time,  as  a  month,  sometimes  with- 
pecification  of  any  limit  ;^  but  it  is  illegal  to  imprison  '  till  the 
e  find  caution  to  frilfil  all  his  obligations  under  the  indenture.'* 
mtices  are  not  entitled  to  set  themselves  free  by  entering  into 
n's  service,  and,  if  they  enlist,  their  masters  may  reclaim  them.*  iSmjnuKn. 
lies  whether  the  apprentice  has  chosen  to  enter  the  army  or 
iless  the  apprentice  has  been  bred  to  the  sea  before  entering  into 
>s,  in  which  case  he  cannot  be  reclaimed,  if  he  shall  enter  the 
avy,  on  the  ground  that,  as  he  might  be  impressed  into  the 

0  he  may  enter  it  voluntarily.*  When  a  master  reclaims  an 
»  from  the  sea-service,  he  is  not  bound  to  find  caution  to 
lim  at  the  expiration  of  the  indenture.'  But  although  an 
ze,  previoasly  bred  to  the  sea,  cannot  be  reclaimed,  the  appren- 
is  wholly  exigible  if  he  enter  the  service  voluntarily.^*  The 
Act,  passed  annually,  requires  the  observance  of  certain  for- 
in  order  to  entitle  a  master  to  reclaim  his  apprentice,  if  he 
ist  in  the  service  of  Her  Majesty,  or  shall  be  serving  in  the 

1  militia ;  but  these  it  seems  unnecessary  here  to  state  in  detail 


V.  Dickson.  2d  July  170S,  4 

)8. 

on  V.  Smith  &  Co.,  19th  June 
ne,   20;  see  also  Ferguson  «. 
15th  Juoe  1S16,  Home  21. 
Igor  9.  Mitchell,  dlst  May  1825, 

V.  MfH*^^"^",  9ih  Joly  1825,  4 

;  9.  Stewart,  2l8t  June  1832, 
[;  and  continuation  of  same 
fay  1833,  11  Sh.  628. 


*  Wrights  V.  Lumsden,  27th  June  1742, 
M.  586;  Stewart  v.  Grant,  26th  Nov. 
1778,  M.  587,  note. 

^  Cunningham  v.  Home,  19th  January 
1796,  M.  600. 

"  Tnmbull  v.  Home,  26th  June  1793,  M. 
599,  and  Canningham  v.  Home,  above  dted, 
M.  603,  note. 

*  Smith,  23d  June  1814,  F.  C. 
^^^Arbathnot  v.  Gentleman,   19th  Jan. 

1694,  4  Br.  Sup.  127. 


*^  See  Stevenson  v.  Adair,  aupra^  p.  360. 


364 


LECTURES  ON  CONVEYANCING,    [br.il 


CHAPTER    IL 


Thk 
Submission. 
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I  NEXT  notice  the  object  and  terms  of  the  Submission. 

A  submission  is  a  contract  between  two  or  more  persons,  bj 
they  submit  or  refer  some  particular  question  or  questions,  or  ge 
all  questions  existing  between  them,  to  the  final  decision  of  one  < 
individuals  named  by  them  as  arbiters  or  referees,  that  is,  to  the  c 
of  a  particular  judge  or  judges,  chosen  by  themselves,  whose  jn* 
is  to  be  final  and  without  appeal  Ajid  the  parties  bind  ihemsi 
abide  by,  and  fulfil,  the  arbiters'  decision  or  judgment  in  the  8 
sion. 

The  settlement,  by  way  of  submission,  of  disputes  which  are  c 
for  that  mode  of  arrangement,  ought  to  be  conducive  to  hanno 
good  feeling.  But  submission  is  not  adapted  to  every  kind  of  c 
I  thoroughly  agree  with  Professor  Menzies'  view  that,  when  a  ] 
pure  law  is  involved,  parties  are  best  in  the  hands  of  the  ordinu 
tribunals ;  unless  the  patrimonial  interests  at  stake  will  not  afl 
consequent  expense,  in  which  case  such  a  point  will  be  best 
hands  of  a  well-selected  refere& 

Where,  again,  the  subject-matter  consists  of  involved  acoot 
points  requiring  investigation  by  a  man  of  business  or  of  skill,  a  re 
is  both  suitable  and  advisable,  because,  even  if  the  case  goes  intc 
there  must  be  a  remit  to  a  professional  man  to  investigate  and  n 
the  Court ;  and  time  and  expense  may  be  saved  by  going  strai 
into  the  hands  of  such  party.  There  are  also  many  disputes  of  a 
nature,  as  to  which  the  ordinary  tribunals  are  objectionable,  bee 
the  publicity  of  their  proceedings  and  judgments ;  and  to  these  qi 
arbitration  is  in  general  peculiarly  suitable. 

A  submission,  however,  is  not  likely  to  be  satisfactory  in  its 
unless  the  parties  select  an  arbiter  possessing  competent  intel 
firmness  of  purpose,  and,  of  course,  the  highest  integrity.  And 
mission  will,  in  general,  be  unsatisfactory  if  the  parties  do  m 
co-operate  with  the  arbiter,  in  conducting  the  proceedings  with 
to  the  full  discussion  and  expiscation  of  the  whole  matter,  and 
prepared  to  submit  to  the  deliberate  award  of  their  own  selectee 
just  as  they  would  necessarily  be  to  the  final  decision  of  an  o 
Judge. 

The  principle  of  submission,  then,  is  unquestionably  to  be  r 
with  favour,  wherever  the  case  to  be  settled  is  of  a  suitable  natu 
there  is  nothing  talismanic  in  the  private,  as  compared  with  tl 
public  tribunal ;  and  the  duties  of  the  parties  to  each  other,  anc 
arbiter,  as  well  as  his  to  them,  require  to  be  both  appreciated  f 
filled,  in  order  to  the  submission  having  either  a  more  satisfact 
more  amicable  result  than  a  lawsuit 


r 
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It  is  not  decided  that  there  miist  be  a  written  deed  of  submission  Vibbal 
the  dispute  relates  to  trifling  and  simple  matters.      But  nnques- 
%  when  the  subject-matter  is  of  importance,  and  still  more  when 
L,  the  submission  can  be  proved  only  by  writing.    In  an  early 
^  effect  was  given  to  a  verbal  reference,  and  verbal  decree-arbitraL 
in  a  later  case'  it  was  found  that  an  alleged  verbal  submission  could 
[k  proved  by  parole  evidenca    Home's  case  was  here  founded  on  in 
of  a  verbal  reference,  but  unsuccessfully.     A  similar  decision 
Ififen  in  the  case  of  Ferria*    In  this  last  case  the  sum  in  dispute 
i£414,  and  what  took  place  at  advising  is  thus  reported :— '  The 
considered  it  unnecessary  to  decide  whether  there  might  not 
be  cases  of  so  simple  and  trifling  a  nature  as  to  admit  of  parole 
of  a  submission ;  but  they  were  unanimously  of  opinion  that, 
present  case,  it  was  an  incompetent  mode  of  proof;  and  it  was 
that  the  case  of  Home  had  occurred  prior  to  the  Begulations 
1695/     These  I(egulation%  to  which  we  shall  afterwards  have  to  RiouLATzom 
were  framed  by  the  Lords  of  Session,  acting,  not  in  their  ordinary  ^^ 

but  as  Commissioners,  under  a  Boyal  Commission  issued  to 

in  1693  '  for  Begulation  of  Judicatories ;'  and,  by  No.  25,  their 

lips  declared  that  decrees-arbitral,  following  on  '  subscribed  sub- 

/  should  not  be  open  to  reduction  on  any  ground  except  corrup- 

hribeiy,  or  falsehood,  alleged  against  the  arbiters.    It  would  appear 

iously  such  decrees  had  been  considered  open  to  reduction  on  their 

,and  it  was  intended  to  make  reduction  on  the  merits  incompetent, 

[to  make  decrees  following  on '  subscribed  submissions'  final,  if  fairly 

ly  given.    The  Begulations,  however,  extend  only  to  subscribed 

dons,  and  cannot  be  founded  on  in  favour  of  any  others.     But 

may  be  a  valid  reference  without  a  regular  deed  of  submission. 

is  more  common  than  to  find  a  clause  operating  as  a  submission 

contract  of  copartnery,  lease  of  minerals,  etc.     To  such  references 

ions  clearly  extend. 


Ihe  parties  to  a  submission  are  usually  named  and  designed  in  the  Pabtobbto 
clausa     Where,  however,  the  parties  are  niunerous,  as  in 
of  the  division  of  a  commonty,  or  similar  deed,  their  general 
will  be  pointed  out  in  the  opening  clause,  and  their  full  names 
designations  given  in  the  testing-clause. 

Is  r^ards  the  capacity  of  parties  to  enter  into  a  submission,  the 

already  stated  in  reference  to  deeds  in  general  may  be  referred  to. 

^submission  by  a  woman  has  been  said  to  fall  by  her  marriage,  imless 

husband  shall  consent,  and  become  a  party  to  it  for  his  interest ;  and 

^Eome  9.  Scott,  Feb.  7,  1671,  M.  8402.  >  Ferrie  v.  Mitchell,  5tli  June  1824,  3 

\frma  9.  Willianuon,  24th  June  1773,      Sh.  113. 

6476. 


*  As  to  the  effect  of  ret  mterventus,  see  Otto  v.  Weir,  7  Macph.  1871,  9  Bfacph.  660. 
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embiaoea.  We  have  a  case  where  a  general  submission  followed 
lepending  process,  and  where  it  was  held  competent  to  refer  to 
Dsedings  in  such  process,  in  a  question  as  to  what  had  been 
to  the  arbiters.^  Some  Judges,  however,  have  disapproved  of 
ision  ;  and  the  general  rule  is  hardly  to  be  considered  as  trenched 
be  case  of  Benton,'  where  a  submission  was  read  along  with  a 
3  agreement,  in  order  to  ascertain  its  extent  In  that  case  the 
snt  actually  contained  the  submission  and  named  the  arbiter ; 
ras  snbeequently  a  separate  general  reference  by  the  parties  to 
siee,  bat  this  last  deed  was  held  merely  supplementary,  and  in 


importance  of  care  in  describing  the  subject-matter  of  the  sub- 
.  will  be  shown  by  the  case  of  Pitcaira'  In  that  case  a  general 
dcm  between  a  landlord  and  his  tenant,  who  was  removing  thirteen 
sfore  expiry  of  the  lease,  was  held  to  authorise  a  finding  by  the 
I  of  a  large  sum  as  due  by  the  landlord  to  the  tenant,  on  account 
lectiye  benefits  to  arise  to  the  tenant  from  meliorations  executed 
the  earlier  years  of  the  lease — a  point  which,  the  landlord  con- 
was  not  meant  to  be  submitted.  And  the  importance,  not  merely 
ititaents  but  to  professional  character,  of  framing  the  deed 
sly  and  clearly,  is  illustrated  in  a  case  where  the  subject-matter 
it  doubtful  by  the  terms  of  the  deed,  and  Lord  Fullerton 
ined  that  the  deed  was  ambiguous  and  defective,  the  common 
r  grammar,  and  ordinary  sequence  and  connection  of  language, 
isregarded.^ 

ere  the  submission  is  both  general  and  special,  the  general  will  not  Okskbull  aud 
se  the  arbiters  to  decide  upon  claims  or  rights  of  a  kind  different  11^^."^^ 
r  more  important  than,  those  mentioned  in  the  special  clause.^ 
I  next  particular  in  the  submission  is  the  nomination  of  the  arbiter  Nomination  of 
»r8,  a  point  on  which  the  satisfactory  result  of  the  adoption  of  a  ^'^^ 
sion  mainly  depends.     Where  both  parties  have  full  confidence 
and  the  same  person,  there  will  of  course  be  only  one  arbiter ;  an 
tment  extremely  desirable  wherever  it  can  be  accomplished.    The 
bment  of  a  single  arbiter,  however,  is  often  unattainable,  and  then 
%  nothing  for  it  but  to  name  two,  one  on  each  side,  in  which  case 
party,  called  an  oversman,  ought  to  be  named,  with  power  to  decide 
nts  in  dispute,  in  the  event  of  the  arbiters  differing  in  opinion. 
\  arbiters,  being  judges,  ought  to  be  clear  of  all  interest  in  the  arbitrrs* 
of  the  submission,  and  of  all  suspicion  of  partiality.    But  interest,  ^^'''''^'• 
rn  to  the  parties  when  they  entered  into  the  submission,  is  not  an 
m  to  the  decree-arbitral^    Interest  emerging  to  the  arbiter,  after 

e  «.  Steele,  22d  Jnne  1S09,  F.  C.  *  Aberdeen  Bailway  Gompaiiy  p.  Blaikie, 

oo  V.  North  Britiah  Bailway  Ck>.,  28th  Jan.  1851,  13  D.  527. 

1847,  9  D.  1209.  *  Enkine,  iil  4.  9. 

im    V.    Dmmmond,    24th    May  ^  Jobnttone  v,  Cheape,  8tb  July  1817, 

h.  432  ;  affirmed  20th  May  1825,  5  Dow's  App.  247 ;  see  also  Trowsdale  v. 

Sh.  194.  Jopp,  15th  Nov.  1865,  4  Maopb.  31. 
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his  nomination,  will  disqualify  him.^  But  it  is  not  a  change  of 
stances  sufficient  to  set  aside  the  arbiter,  in  a  submission  be 
railway  company  and  one  of  the  contractors  for  their  worka^ 
arbiter,  having  been  the  company's  engineer  when  the  refereno 
was  entered  into,  had  subsequently  become  their  manager.' 
mission  to  an  advocate,  as  arbiter,  does  not  fall  by  his  elevatioi 
bench.* 

It  is,  however,  essential  to  the  submission  of  an  ordinaiy  di 
difference,  that  the  arbiters  shall  be  expressly  named  by  the 
The  principle  on  which  this  point  was  settled  has  been  e: 
thus : — ^The  country  has  provided  tribunals  for  the  settle] 
all  differences  and  questions.  ^  If,  by  a  full  and  complete  ag 
parties  have  for  themselves  selected  a  different  tribunal,  the  O 
give  effect  to  their  choice,  and  will  enforce  their  agreement 
point  But  the  reference  must  be  complete,  otherwise  the  Ck 
hold  either  party  entitled  to  resile,  as  from  a  bargain  or  agreei 
concluded.  In  a  contract  for  building  a  parish  church,  there  wi 
duced  a  general  submission  of  all  differences,  with  respect  to  the : 
of  the  contract,  or  the  execution  of  the  work,  to 
and,  in  the  case  of  his  death,  to  two  persons  of  skill  and  charae 
named  by  the  respective  parties.  This  was  found  ineffectual,  m 
being  named.^ 

It  is  not  enough  to  appoint  as  arbiter  the  holder  for  the  tim 
particular  office,  as  the  Lord  Advocate,  the  Dean  of  the  Faculty  c 
cates,  the  Master  of  the  Merchant  Company  of  any  town,  or  1 
In  a  proper  submission,  the  arbiter  must  be  individually  name 
contract  of  copartnery  for  foreign  trade  and  insurance,  entered 
merchants  in  Glasgow,  there  was  a  submission  of  all  disputes 
to  the  affairs  of  the  company  to  the  Chairman,  Deputy-Cfaairn 
Secretary,  for  the  time  being,  of  the  Chamber  of  Commerce  and  \ 
tures  of  Glasgow,  or  any  two  of  them.  This  was  held  incomp] 
not  obligatory.^  In  this  case,  it  was  observed  on  the  Bern 
'  difficulty  in  supporting  the  plea  of  the  defender '  (in  favour  oi 
mission  of  the  above  description)  'arises  from  the  referenc 
'  not  to  an  individual,  but  to  a  description  of  persons,  who, — as 
'  the  point  to  be  decided, — must  necessarily  have  been  inde 
'  the  date  of  the  contract.'  '  Supporting  such  clauses  would  i 
*  create  a  new  Court.'  The  decision  in  the  case  was  unanim* 
submission  to  A.  and  B.,  whom  failing  to  any  person  to  be  na 


^  M'Kenzie  v.  Clarke,  19th  December 
1828,  7  Sh.  215;  Tennent  v,  Macdonald, 
16th  June  1836,  14  Sh.  976. 

'  Phipps  V,  Edinburgh  and  Glasgow 
RaUway  Co.,  11th  March  1843, 5  D.  1025. 

*  Fisher  v.  Colquhoun,  16th  July  1844, 
6  D.  1286.  See  BeU  on  Arbitration,  p. 
123,  et  9eq, 


4  Davidson  a  Oswald,  28th  1 
F.  C. 

*  Buchanan  o.  Moirhead,  2 
1799,  M.  14,593  ;  an  author 
Lord  Wood,  in  Hendry's  Tnu 
cited,  says  is  not  contradictc 
Edinburgh  Oil  Oas  Light  0( 
Clyne,  28th  Jane  1832,  10  Sh. ' 
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inff  of  the  ccmnty,  is  equally  ineffectual,  after  ihe  death  of  A. 


L 


I  exception,  however,  is  introduced  by  Statute,  in  the  case  of  dis-  ExcKpnoiro 

PROM  RULE. 

arising  in  friendly  societies^  and  which,  by  the  regulations  of  the 
jy  are  to  be  settl^  by  arbitration.'  The  Act  for  regulating  such 
ies*  enacts  that  disputes  between  members,  or  otherwise,  arising 
1  the  societies,  shall  be  settled  in  manner  directed  by  the  rules  of 
■ociety, — and  makes  special  provision  as  to  any  direction  in  such 
to  refer  disputes  to  the  Justices  of  the  Peace.  There  is  a  further 
tion,  in  the  case  of  certain  disputes  between  masters  and  their 
nen,  which,  by  the  Act  5  Geo.  lY.  cap.  96,  are  to  be  settled  by 
ition,  on  the  demand  of  either  party.  And  an  essential  distinction 
IS,  as  to  the  necessity  for  naming  the  arbiter,  between  the  submis- 
l  an  ordinary  dispute  or  difference,  and  a  case  where  the  parties 
ontract  agree  to  leave  to  arbiters  to  be  named  the  extrication  or 
stion  of  specific  points,  which  must  or  may  arise  at  some  future 
1  in  connection  with  such  contract.  The  agreements  in  such  cases, 
h  partaking  of  the  nature  of  submissions,  do  not  relate  to  proper 
bes  or  differences,  and  are  so  incorporated  with  the  contract  as  to 
IB  to  be  worked  out  in  the  prescribed  manner,  in  order  to  give  the 
ct  due  effect  This  distinction,  in  such  cases,  is  now  definitively 
lised. 

I  this  principle,  the  agreement,  in  the  lease  of  a  farm,  that,  on  the 
nd  lesoming  possession,  the  farm-stock  should  be  transferred  to 
y  the  tenant,  at  a  valuation  to  be  made  by  referees  to  be  named  by 
oties,  was  held  to  bind  the  parties  to  settle  the  valuation  by  naming 
BB,  when  the  time  for  making  the  valuation  arrived.^  And  an 
nent  in  a  similar  lease,  that  the  value  of  land  to  be  resumed  by  the 
ietor  should  be  fixed  by  men  mutually  chosen,  was  held  to  bind  the 
8  to  concur  in  naming  referees.^  Again,  in  a  lease  of  coal,  an  agree- 
that  the  lease  should  be  void,  after  nominees,  to  be  mutually  chosen, 
1  report  that  the  coal  could  be  no  longer  worked  to  advantage, 
eld  to  bind  the  parties  to  choose  men  of  skill  to  inspect  and  report^ 
I  the  reports  of  Smith's  case,  and  the  case  of  Hendry's  Trustees, 
t  cited,  the  authorities  on  the  subject  both  of  the  agreements  to 
pe  are  now  speaking  of,  and  generally  of  references  to  arbiters  not 
1,  will  be  found.  The  distinction  between  the  cases  is  there  clearly 
ht  out.  It  would,  indeed,  be  a  very  great  practical  evil  if  such 
nents  were  not  effectual  In  Smith's  case.  Lord  Cockbum, 
aiy,  says,  *  The  enforcement  of  such  obligations,  even  where  the 

wdry'm  Tnuiees  v.  Renton  k  Co.,  *  Smith  v.  Lord  Fife*8  Troatees,  2Stli 

ay  1851,  13  D.  1001.  Feb.  1843,  5  D.  749. 

par  9.  Bertram,  11th  March  1820,  "  Dixon  v.  Campbell,  25th  Jane  1830,  8 

19.  Sh.  970.     See,  to  the  same  effect,  Merry 

fc  19  Viei.  o.  63,  a.  40.  and  Cunninghame  v.  Brown,  15tb    July 

uo  V.  Kaekenzie,  18th  Dec.  1823,  1859,  21  D.  1337;  affirmed  26th  March 

»3.  1863,  1  Macph.  (House  of  Lords)  14. 

.  I.  2  A 
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'  arbiters  are  not  named,  and  the  dispute  has  not  arisen,  rests  iip( 

*  sounder  principles  of  common  sense  than  the  defeating  them  doe 
Lord  Mackenzie  says,  the  case  is  one  '  where  neither  the  one  put 
'  the  other  knows  the  value  of  the  particular  subject,  and  wbeo 
'  necessary  that  they  shall  have  a  valuation.  A  reference  in  sodi 
'  made  beforehand  in  order  to  make  a  bargain,  differs,'  etc. ;— and 
Fullerton  says, '  Where  the  price  is  to  be  fixed  by  reference,  that 
'  a  dispute  arising  between  the  parties,  but  something  neoeai 
'  liquidate  part  of  the  contract.'     '  When  the  reference  is  esan 

*  liquidate  the  obligation  come  under  by  the  party,  it  is  good,  fho 
'  a  person  not  named.'  And,  when  the  cases  allowing  the  distind 
looked  into,  it  will  be  seen  that,  in  all  of  them,  it  would  lun 
necessary  or  suitable  for  the  Court  to  remit  to  men  of  skill,  sad 
parties  themselves  had  agreed  to  nama  The  Court  therefore 
sanctioned  the  doing  by  the  parties  what  they  would  themsdi 
had  to  do  if  the  parties  did  not.  Should  the  parties  refuse  to 
nomination  in  terms  of  their  agreement  and  obligation,  the  0 
parently  will  do  so  for  them.^ 

Although  the  law  is,  as  now  stated,  opposed  to  the  efBca 
agreement  or  obligation  to  refer  an  ordinary  dispute  or  difference,^ 
referee  is  not  named,  the  practice  of  makiog  clauses  of  referenc 
common  in  cases  where  it  is  customaiy  so  to  settle  emerging  qi 
and  the  practice  is  beneficial,  as  calculated  to  promote  an  anucal 
of  settlement,  especially  in  connection  with  agricultural  leases, 
fore  concur  with  Professor  Menziesin  recommending  the  clause ; 
should  be  conjoined  with  the  general  obligation  or  agreement  tl 
nation  of  a  referee,  orof  successive  referees,  where  the  parties  can  ^ 
them,  because  thereby  the  settlement  by  reference  may  be  mad 

The  submission,  after  appointing  the  arbiters  and  oversmai 
the  power  to  name  the  oversman,  contains  the  following  clause 
'  power  to  the  said  arbiters,  or  oversman,  to  receive  the  claii 
'  parties,  take  all  manner  of  probation  they  may  think  necessa: 
'  by  writ,  witnesses,  or  oath  of  party,  for  determining  the  mat 
'  mitted,  and  to  hear  the  parties  thereon.'  That  clause  gives,  in 
of  a  power,  a  general  view  of  the  duties  of  the  arbiters,  and  of  tl 
of  procedure  under  a  submission. 


AocEPTANOK  The  deed  of  submission,  immediately  after  its  execution,  ooj 

A^So^^:  laid  before  the  arbiters.  They  ought  then  formally  to  accept  1 
TioN  OF  CLKRK.  eucc  by  a  minute  (which  had  best  been  indorsed  on  the  deed),.a 
their  clerk,  who  should  be  wholly  disconnected  with  the  parti 
submission.  The  deed  of  submission  should  be  placed  in  the 
the  clerk,  who  will  also  be  custodier  of  the  proceedings,  as  the 
Court  are  of  those  in  ordinary  processes. 

Where  the  terms  of  the  submission  sufficiently  disclose  the 

^  See  Manro*8  case,  before  cited. 
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daim,  it  is  not  neoessaiy  for  the  parties  to  lodge  claims  after  the 
lence  is  accepted.^  In  all  other  cases,  the  arbiters,  at  the  same 
»  that  they  accept,  ought  to  appoint  the  parties  to  lodge  their 
DB  within  a  short  specified  time,  and,  having  perused  the  claims, 
f  should  order  answers  if  necessary,  hear  the  parties,  receive  their 
knee  (except  where  the  reference  is  to  a  man  of  skill,  and  it  may  be 
duty  to  refuse  to  allow  a  proof),  and  generally  make  themselves 
DODghly  acqnaiuted  with  the  case,  and  with  the  views  of  the  parties  ; 
i  the  arbiters'  notes  or  minutes  should  be  so  firamed  as  to  instract 
tthey  have  not  fedled  in  their  duty  in  these  respects.  They  ought 
1^  fhioog^oat  the  proceedings,  to  be  specially  careful  to  hold  no  com- 
■ication  of  a  private  nature  relative  to  the  submission  with  any  of 
parties^  and  to  remember  that  (in  the  words  of  Lord  Chancellor 
bn,  to  whom,  as  r^ards  the  law  applicable  to  submission,  Scotland 
my  deeply  indebted)  they  are  'judges,  and  though  one  is  chosen  by 
m  party,  and  another  by  another,  each  is  not  to  act  merely  for  the 
tatest  of  the  party  by  whom  he  is  named  Arbiters,  by  whomsoever 
med,  ought  to  be  perfectly  indifferent  between  the  parties.  They 
le  to  the  particular  parties  duties  of  the  same  nature  as  those  which 
aXingfs  Judges  owe  to  His  Majesty's  subjects  in  general,  though  not 
ned  by  them.' 

Ihe  arbiters,  it  will  be  observed,  are  empowered  to  hear  the  parties, 
I  take  proof ;  and,  as  a  general  rule,  hearing  the  parties,  and  receiving 
idevant  evidence  offered  by  them,  is  indispensable. 
Bjr  the  25th  article  of  the  Emulations,  before  referred  to,  framed  by 
^  Lords  of  Session,  acting  under  a  Boyal  Commission,  as  before  ex- oroundb  of 
iaed,  it  was  ordered  that,  for  the  cutting  off  of  groundless  and  expen-  ^r^'^''  ^' 
a  pleas  and  processes,  the  Lords  of  Session  should  sustain  no  reduction  arbitral. 
^  decree-arbitral,  pronounced  upon  a  subscribed  submission,  upon  any 
n,  except'  that  of  '  corruption,  bribery,  or  fedsehood,'  to  be  alleged 
dust  the  judges-arbitrators. 

These  Begulations  were  approved  by  the  Eang  on  29th  April  1695, 
iorded  in  the  Books  of  Council  and  Session  on  2d  November  thereafter, 
i  declared  to  have  full  force,  etc.,  and  they  have  been  declared  to  have 
tetory  force,  and  be  as  binding  as  a  Statute,  power  having  been  dele- 
bed  to  the  Court  by  the  Legislature  to  make  them,  and  they  having 
iQrwards  been  adopted  by  the  Legislature.^  But  the  Begulations  were 
9er  intended  to  interfere  with  the  general  principles  of  law  and  jus- 
a  applicable  to  all  agreements,  and  they  are  not  allowed  so  to  operata 
9  words  '  bribery  and  fedsehood'  have  a  definite  and  limited  meaning. 
t  *  ooiraption'  has  been  dealt  with  differently.  It  has  received  a  very 
lad  construction,  reaching  any  plain  failure  in  duty,  any  misconduct 
tinct  £rom  an  error  in  judgment' 

[^ingKam  V,  Elphinstone,  16th  Dec.  '  Mackenzie  v.  Girvan,  9th  March  1843, 

\  22  D.  245.  2  Bell's  App.  43. 

'  Bell  on  Arbitration,  p.  37,  ft  9eq- 
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Arbiter  must 
deal  equally 

BETWEEN 
PARTUS. 


Cotnl^i 


Independently  altogether  of  the  S^olations,  fair  and  equal 
on  the  part  of  arbiters,  as  private  judges,  is  plainly  essential  Li 
case  of  Sharpe,  to  be  afterwards  noticed,  where  the  arbiter  though 
both  parties  had  led  all  their  evidence,  whereas  one  of  them  only 
done  so,  and  the  other  had  not,  Lord  Eldon,  when  pronooncing  j 
said  that '  by  the  great  principle  of  eternal  justice,  which  was  prior 
all  these  Acts  of  Sederunt,  Regulations,  and  proceedings  of 
was  impossible  that  an  award  could  stand,  where  the  arbitrator 
one  party,  and  refused  to  hear  the  other.  And  on  this  great 
and  on  the  fact  that  the  arbitrator  had  not  acted  according  to  the 
ciple  upon  which  he  himself  thought  he  ought  to  have  acted,  evoiif 
decided  rightly,  he  had  not  decided  justly,  and  therefore  the  awaid 
not  stand.'  Again,  in  a  case  where  the  objection  was  that  both 
had  not  been  allowed  to  lead  their  evidence.  Lord  Fullerton  saya^' 
arbiter  may,  in  some  cases,  think  that  his  own  information  is 
to  enable  him  to  do  justice.'  '  But,  most  unquestionably,  if  he 
one  party,  he  cannot  refuse  to  hear  the  other.'  '  Whether  his  not 
so  can  be  brought  under  the  head  of  "  corrruption,"  or  is  to  be 
perhaps  more  justly,  as  a  breach  of  an  implied  condition  in  all 
sions,  it  is  unnecessary  to  inquire.'  'The  competency  of 
a  decree-arbitral  on  such  a  ground  must  be  considered  as  a  fixed 
ciple  of  our  law.' 
In  conformity  with  these  principles,  decrees-arbitral  were 
by  the  House  of  Lords  in  the  case  of  Sharpe,^  and  by  the  Court  of 
in  the  case  of  MitchelL'  In  the  former  case,  the  arbiter  had 
the  parties  to  admit,  in  writing,  that  they  had  nothing  more  to  ofiSar, 
that  they  desired  a  decision  on  the  case  as  it  stood ;  and  he  proceeded 
decide  under  the  impression  that  a  letter  of  admission  to  that  effect 
been  signed  by  both  parties,  the  fact  being  that  one  of  the  paitiai 
material  evidence  to  adduce,  and  had  not  joined  in  signing  tiie  ktterrf 
admission.  In  the  latter  case,  the  arbiter  had  allowed  both  paitiflii 
proof,  which  had  to  be  taken  in  part  at  Bombay.  Both  parties  havog 
sent  their  instructions  to  the  same  solicitors  at  Bombay,  the  pnit 
there  miscarried.  A  renewal  of  the  commission  to  take  the  proof  M 
thereupon  applied  for  by  one  of  the  parties,  but  refused ;  and  the  aitit^ 
proceeded  to  decide,  narrating,  in  his  decree,  that  he  had  '  oonsideni 
the  proof  taken,'  which,  however,  was  almost  all  on  one  sida  The  Oodf 
were  clear  that  if  an  arbiter  examines  on  one  side,  as  to  any  paitkidt 
fact,  he  is  bound  to  admit  the  evidence  tendered  on  the  other  side  as  ii 
the  same  fact; — Lord  Jeffrey  saying,  'The  true  principle  is,  that  At 
'  decree-arbitral  can  stand  only  when  the  arbiter  has  done  his  dfltf 
'  fairly.  I  do  not  mean  fairly  in  reference  to  his  moral  dispoaitioiis;  W 
'  he  is  bound  to  show  this  Supreme  Court  that  he  has  dealt  biAjf  ^ 

1  Sharpe  v.  Bickeidyke,  24th  Feb.  1S15,  *  MitcheU  v.  Cables  17tli  Ju»  IW.  ^ 

SDow'sApp.  102;  reveruDg  the  judgment      D.  12197. 
of  tbeCourtof  Session,  5th  June  1810,F.O. 
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^ually,  with  both  parties.  Otherwise,  it  must  be  held  that  he  has 
ated  the  contract  of  submissioiL'  Decisions  on  similar  grounds 
prononnoed  in  the  cases  noted  below.^ 

Hiereyer,  therefore,  proof  is  necessary  to  the  due  appreciation  of  the  Pboop. 
efe  of  dispute,  proof  must  be  allowed ;  and  failure  to  receive  proof 
be  a  ground  of  reduction  of  the  decree-arbitral  In  the  words  of 
if  the  Judges,  'a  submission  does  not  give  an  arbitrary  power  to 
nit  injustice.'  But  in  a  special  case,  very  suitable  for  arbitration, 
hich  claims  were  lodged,  and  thereafter  the  parties  themselves  were 
1,  the  arbiters  rejected  an  offer  of  proof  made  by  one  of  the  parties, 
gfa  it  was  averred  that  such  proof  was  necessaiy  for  the  proper  dis- 
1  of  the  case ;  and  the  C!ourt,  in  the  circumstances,  refused  to  reduce 
lecree,  holding  that  the  arbiters,  after  seeing  the  claims  and  hearing 
parties,  must  have  a  large  discretion  in  judging  whether  to  receive 
snoe  or  not'  A  decision  on  the  same  principle  was  pronounced  by 
all  majority  of  the  Court  in  another  case.'  And  the  point  referred 
be  one  in  which  the  arbiter  is  selected  because  of  his  skill  in  that 
icniar  department  In  such  case  the  refusal  of  evidence  may  be  no 
ttl  of  justice ;  and  it  is  for  the  arbiter  to  say  whether  he  wUl  hear 
svidence  of  the  skilled  persons,  tendered  with  a  view  of  influencing 
rwn  judgment^  This  principle  was  again  acted  on  in  a  later  casa^ 
was  the  reduction  of  the  award  of  an  arbiter,  fixing  the  value  of 
left  unsold  by  the  tenants  at  the  expiry  of  a  lease  of  coal ;  and  re- 
ion  of  the  decree-arbitral  was  brought,  on  the  ground  that  it  had 
I  pronounced  without  hearing  parties.  But  the  Court  held  that, 
hat  case,  the  duty  of  the  arbiters  was  an  exercise  of  skill;  and 
,  in  the  circumstances  of  the  case,  it  was  not  a  relevant  ground  of 
ction  that  parties  had  not  been  heard.^  Where,  however,  there  is  a 
snce  to  men  of  skill,  they  are  not  limited  to  the  evidence  of  their 
senses.  They  can  conduct  the  inquiry  in  any  way  they  think  proper.^ 
Is  regards  the  taking  of  proof, — '  all  manner  of  probation,' — the 
ben  being  merely  private  judges,  and  their  judicial  authority  being 
'  what  the  parties  can  give  them,  they  cannot  of  themselves  compel 
poduction  of  papers  by  third  parties,  nor  the  attendance  of  wit- 
m,  however  necessaiy  to  the  progress  of  the  submission.  This  want 
ower,  however,  will  be  supplied  by  the  Court  of  Session  or  Judge 
maiy,  on  summary  application  of  the  arbiters,  or  of  the  parties 
Bselves.^    The  witnesses  must  attend  and  answer,  when  so  ordered 

[iggie  &  Co.  V.  Sfcark,  let  Feb.  1826,  ^  M*Nair*8  Trustees  v.  Roxburgh,  16th 

.  488;   £«rl  of  Dnnmore  v.   M*In-  Feb.  1855,  17  D.  445. 

r,  28«h  JaiL  1835, 13  Sh.  356. 

[owbtBy  V,  Dickson,  2d  June  1848,  *  See    alio    Ledingham's    case,    before 

1102.  cited. 

Sner  &  Sods  hi  Miller,  10th  March  '  Cochrane  v.  Guthrie,  3d  Feb.  1859,  21 

17  B.  689.  D.  369. 

dmston  v.  Cheape,  10th  July  1817, 

r'a  App.  247 ;  Maodonald  v.  Mae-  "  Harvey  v.  Gibson,  6th  Joly  1826,  4 

1,  8th  Dec  1843,  6  D.  186.  Sh.  809. 
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by  the  Court,  or  they  are  liable  to  imprisonment  for  contempt  rf 
Court ;  they  having  always  opportunity  of  showing  cause  why  ft^ 
should  not  obey  the  order ;  as,  for  example,  on  the  ground  of 
dentiality.^ 

Provisiun  ^6  shall  see  that  submissions  may  fall  by  death  of  party,  or  tlno^ 

AOAIN8T  LoM    expiry  of  the  time  limited  for  their  endurance,  or  otherwise,  in  lAkb 

THE  SUBMISSION  evout,  if  therc  is  no  special  provision  to  the  contrary,  all  proof  takni 

KXPiBiNo.         ^^  submission  will  become  unavailable.    To  prevent  the  loss  of 

therefore,  duly  taken,  and  that  the  expense  and  trouble  <^  a  su 

which  does  not  result  in  a  decree-arbitral  may  not  be  thrown  aviy, 

is  usual  to  provide  in  the  submission,  by  a  clause  following  the  pom 

take  proof  and  hear  the  parties,  that  all  probation  taken  by  the 

shall  be  held  as  legal  probation  in  any  after  submission,  or  in 

process  relative  to  the  subject  in  dispute,  although  the 

containing  this  provision  shall  happen  to  expire  without  a 

arbitral 

Obuoation  op        After  the  power  before  quoted,  as  to  taking  proof  and  hearing 

PLD^^  ^^   *^^  ^^  clause,  if  any,  contingently  extending  the  operation  of  the 

AWARD.  taken,  there  follows  this  passage:  'And  whatever  the  said  aihitai 

'  oversman  shall  determine  in  the  premises,  by  the  decree-arbitnl  tD 
'  pronounced  by  them  or  him,  betwixt  and  the  day  of 

'  next  to  come,  or  on  or  before  any  other  day  to  which  they  or  he 
'  prorogate  this  submission,  which  they  are  hereby  empowered  todi 
'  pleasure,  both  parties  bind  themselves,'  eta 

This  clause,  together  with  the  description  of  the  subject-matter 
tained  in  the  proper  submitting  clause,  fixes  the  limit  of  the 
powers,  \hQ  fines  or  virea  campranmsi,  and  regulates  also  the  endunntt 
the  submissioiL 

And,  first,  the  parties  bind  themselves  to  fulfil  what  shall  be 
mined  by  the  arbiters  or  oversman  in  the  premise&     As  to  thu^* 
submission  being  simply  an  agreement  between  the  parties,  and  the 
Arbtters  can-  authority  under  which  the  arbiters  act, — the  arbiters  cannot^  of 
their  powers,  selves,  go  beyond  what  its  terms  authorise.    They  can  decide  onfy 
the  parties  have  submitted  to  them,  and  cannot  exceed  the  powen 
them.     On  this  principle — that  is,  in  respect  of  the  arbiters  having 
beyond  their  powers — the  decree-arbitral  in  Steele's  case,  before 
was  reduced.    We  have  also  another  case  of  the  reduction  of  a  deoMi' 
arbitral,  as  going  beyond  the  subject  of  the  reference.'    The  sul 
there  followed  upon  and  narrated  the  contract  for  building  a  etei* 
vessel  at  a  specified  price.     Extra  work  had  been  done,  for  wtiA  * 
specific  sum  was  claimed ;  and  the  arbiter,  disregarding  the  cciEb0^ 
altogether,  decerned  for  what  be  considered  a  fair  price  for  the  fOiA 
extra  work  included.    This  fair  price  exceeded  the  total  amount  of  A* 

^  Blaikie  v.  Aberdeen  Railway  Company,  ^  l^apier  v.  Wilson  and  Sons,  29th  ^* 

2d  March  1852,  14  D.  590.  1844,  7  D.  166. 

3  Steele  v.  Steele,  22d  June  1809,  F.  C. 
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net  price  and  daim  for  extra  work^  and  no  explanation  of  the 
Ob  or  items  of  which  it  was  composed  was  given.  In  these  cir- 
rtinces»  the  Conrt  unanimously  reduced  the  decree,  as  idtra  fimjts 
promissi  ;  Lord  Ivoiy  saying,  as  to  the  decree, '  Nothing  could  be  so 
■itisfiBM^tory  as  the  slumping  manner,  without  explanation  or  detail 
■ny  kind,  in  which  he  (the  arbiter)  appears  to  have  arrived  at  his 
■dnsions ;  at  this  moment,  what  he  has  sustained  as  price,  and  what 
cstias,  is  utterly  inextricable/ 

In  another  case,  arising  out  of  a  contract  with  commissioners,  for 
Iding  a  gaol,  etc,  the  specification  of  the  work  and  prices  (engrossed 
ie  contract)  stipulated  that,  in  the  event  of  extra  work  being  exe- 
ri,  the  prices  should  be  precisely  similar  to  those  by  which  the  esti- 
In  of  the  specified  work  had  been  made  up,  and  the  whole  should  be 
■Ited  by  the  architect  appointed  by  the  commissioners  to  superintend 
operations.  The  contract  further  contained  an  agreement  that, '  In 
ee  any  difference  of  opinion  shall  arise,  as  to  the  true  meaning  of 
8  contract,  or  of  the  execution  of  any  part  of  the  work  contracted  for, 
8  nme  shall  be  determined  by  the  said  A.  B.,  sole  arbiter  hereby 
fointed  by  the  parties.'  Extra  work  was  done  by  the  contractor ; 
I  the  arbiter  named  in  the  above  clause,  who  was  the  commissionera' 
Intect,  holding  the  claim  for  that  work  to  be  a  matter  included  in  the 
■dssiony  adjudicated  thereon,  and  awarded  a  sum  for  the  work  to  the 
ftnctor.  Apparently,  this  sum  was  not  made  up  according  to  the 
M  of  similar  work  set  forth  in  the  specification.  The  Court  reduced 
I  decree-arbitral,  as  going  beyond  the  submission.  The  clause  con- 
aing  the  extra  work  gave  a  complete  direction  as  to  the  mode  of 
Brtaining  the  price  thereof,  and  there  was  nothing  of  the  nature  of  a 
imiBsion  on  that  point  The  amount  was  to  be  adjusted  by  the  com- 
■ionera'  architect,  but  the  principles  or  rule  of  adjustment  were 
cifically  laid  down.  A.  B.,  the  arbiter  named,  happened  to  be  the 
intect;  but  the  architect  might  have  been  a  different  person,  and 
\  accident  that  he  was  not  did  not  make  his  duty  in  adjusting  the 
BBS  part  of  his  duty  as  arbiter.  The  case  was  held  to  be  more  clear, 
MKOse  there  were  separate  provisions  as  to  the  adjustment  and  the 
Mussion.^ 

An  award  which  goes  beyond  the  submission  is  not,  in  all  cases,  total  or  far- 
tncible  in  Mo.  The  extent  to  which  the  reduction  goes  is  in  general  of^^I!^. 
jolated  by  the  question,  whether  the  award  is  articulate,  and  capable 
being  dealt  with  in  detail,  or  is  slumped,  and  requiring  to  be  disposed 
IS  a  whol&  Thus,  where  the  parties  in  the  submission  bound  them- 
res  to  implement  the  award  under  a  penalty  of  £20 ;  and  the  arbiter, 
ikles  awarding  £200  as  due  by  the  one  to  the  other,  decerned  for  £40 
fifth  part  more)  of  penalty,  in  case  of  failure,  and  £20  further  of 
lalty,  as  allowed  by  the  submission,  the  Court  reduced  the  decree 

1  BirreU  i7.  Dundee  Gaol  Commissionerp,  9th  March  1859,  21  D.  640. 
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found  not  vUra  tnres,  though  there  was  not  express  authority  to 
the  subnuflsion.^ 

now  also  settled  that  arbiteiSy  though  not  expressly  authorised  power  to 
[ibmission,  have  power  to  award  expenses  to  either  party.'  They  xxpenbbb. 
nae  entitled  to  order  payment  of  their  clerk's  account  for  fees 
ibla'  They  are  not,  however,  entitled,  when  acting  under  a 
submission,  to  daim  fees  for  their  own  servicea  They  are  arbitxbs' 
txercisLDg  a  quasi  public  function,  and,  in  the  absence  of  express  *™^*^"<>^'- 
on  on  the  subject^  their  remuneration  must  be  entirely  in  the 
F  the  parties.  In  a  case  where  arbiters  had  decerned  for  a  sum, 
g  fees  to  themselves,  Lord  Hailes  pronounced  an  interlocutor 
iiat,  in  that  particular,  they  had  exceeded  their  powers,  and  had 
hing  of  evil  example.^  But  they  may,  before  entering  on  the 
on,  stipulate  for  remuneration,  and  their  doing  so  does  not  infer 
3il'^  And  in  a  very  special  case,  where  they  were  the  ordinary 
its  of  the  parties,  and  made  charges  for  trouble  on  that  footing, 
bhe  Court  held  their  doing  so  no  objection  to  the  validity  of  the 
ngs.*  We  have  also  a  case  in  which  an  arbiter,  employed  to 
the  mason  work,  etc.,  of  a  house,  was  found  entitled  to  sue  for  a 
i  object  of  the  submission  being  to  obtain  the  benefit  of  his  pro- 
:  skill  and  labour,  on  the  exercise  of  which  his  daily  subsistence 
d.^  But  there  was  much  difference  of  opinion  on  the  Bench  in 
3,  and  subsequently  a  fee  was  refused  as  a  matter  of  right  to  an 
b  who  had  acted  as  referee  in  a  professional  dispute.®  The  Court 
Euiimous  as  to  the  general  rule ;  the  Lord  Justice-Clerk  Boyle 
hat  there  are  the  soundest  principles  for  it,  in  all  proper  arbitra- 
)t  mere  references.  The  arbiter  performs  the  sacred  office  of 
id  he  ought  to  be  enabled  to  do  so  with  purity  and  impartiality, 
mbe  no  doubt,  however,  that  professional  arbiters  ought  to  be 
ated ;  and  on  that  point  agents  ought,  if  possible,  to  see  justice 
sm,  and  to  prevent  their  constituents  from  acting  against  what 
n  good  feeling  would  dictate,  if  it  were  not  temporarily  under 
)rbid  influence, 
next  point  we  have  to  consider  is  the  endurance  of  the  sub-  Enduravcb  of 
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mian  BaHway  Co.  v.  Lockliart^ 
i  1860,  3  M'Qaeeii,  808. 
tM>n  V.  Brown,  6th  Dee.  1836, 
9  ;  Ferrier  v.  Alison,  28th  Jan. 
456 ;  affirmed  ISth  April  1845, 
pp.  161. 
It  V.  Boss,  2l8t  Feb.  1822, 1  Sh. 

7.  Cramond,  6th  March  1777,  M. 
in,  App.  Na  5. 


>  Eraser  v.  Wright,  26ih  May  1838,  16 
Sh.  1049  \ 

*  LyaU  V.  Falconer,  2d  Dec.  1842.  5  D. 
236. 

'  MacaUum  v.  Lawrie,  26th  June  1810, 
F.  C. 

*  Paterson  v.  Earl  of  Breadalbane,  1 9th 
Feb.  1819,  reported  in  a  note  to  Kennedy 
V.  Kennedy,  20th  Jan.  1819,  F.  C,  in 
which  also  a  fee  was  refused. 


dun  of  Lord  Medwyn  in  this  case, — ^that,  '  Although  remaneration  be  not 
d,  if  one  of  the  parties  acknowledge  his  liability  therefor,  which  is  a  moral 
egal  obligation,  and  pays  what  is  reasonable,  he  can  recover  the  half  from  the 
rty,' — ^was  repudiated  in  Henderson  v.  Paul,  15th  March  1867, 5  Macph.  628. 
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When  it  is  part  of  a  lease,  which  is  a  real  contract,  it  will  8 
along  with  the  lease,  and  be  binding  on  the  heirs  and  singular  snoc 
or  assignees  of  the  parties.^  But,  where  the  submission  is  merely 
sonal  contract,  it  will  fall  by  the  death  of  either  of  the  parties,  ui 
contains  a  special  declaration  that  it  is  to  endure  notwithstandii^ 
death ;  and,  even  with  such  declaration,  if  it  is  a  mere  personal  cont 
will  ffidl  by  the  death  of  the  arbiter,  or  of  either  arbiter  if  there  a] 
or  by  the  death  of  the  oversman,  where  there  has  been  a  devoluticm 
oversman  in  consequence  of  a  difference  of  opinion  between  the  ail 

The  principle,  that  the  submission,  when  merely  a  personal  co 
falls  by  the  death  of  parties,  is  strongly  illustrated  by  the  case  of  I 
son,'  in  which  the  interest  in  the  submission  had  passed  to  an  as 
who  wished  to  sist  himself  as  a  party,  and  proceed  with  the  subi 
after  the  death  of  one  of  the  parties,  but  was  not  allowed.  And  \ 
submission  was  entered  into  on  behalf  of  a  pupil  by  her  tuton 
simply  as  representing  her,  but  as  taking  burden  on  them  for  he 
death  of  one  of  the  tutors  terminated  the  submission.^  The  tut 
taking  burden  on  them  for  their  pupil,  made  themselves  personall] 
for  her,  and  so  patrimonially  interested  in  the  submission,  and  pa 
it.  In  the  same  case  the  Court  expressed  their  opinion,  that  as  th< 
who  was  a  female,  had  been  married  during  the  dependence  of  tl 
mission,  and  her  husband  had  acquired  right  to  the  sum  in  dispo 
had  not  been  made  a  party  to  the  submission,  the  proceedings 
arbiters  subsequent  to  the  marriage  were  inept  The  principle  wi 
at  every  stage  of  the  arbitration  process  the  arbiter  ought  to  han 
parties  before  him,  or  at  least  to  do  all  in  his  power  for  bnngii^ 
before  him ;  and  that  in  this  case  the  proceedings  (after  the  marriaf 
been  carried  on  with  only  one  of  the  parties  duly  represented.  ( 
Bankruptcy,  same  principle,  where  one  of  the  parties  became  bankrupt,  and  the ' 
for  his  creditors,  who  after  the  bankruptcy  were  alone  interested 
question,  was  not  made  a  party  to  the  submission,  the  decree-a 
was  reduced.'^  But  the  mere  bankruptcy  of  the  parties  does  not  ten 
a  submissioD,  any  more  than  it  does  a  lawsuit.  The  submissio 
subsists,  though,  in  order  that  the  decree  may  be  effectual  agaii 
ci*editors,  the  submission  must  be  notified  to  their  trustee,  that  h 
appear  for  his  interest.^  Neither  does  a  submission  fall,  nor  is  it  b 
to  a  termination,  by  the  institution  of  an  action  of  reduction  of  it 
an  effectual  decree-arbitral  may  be  pronounced,  notwithstandi 
dependence  of  such  action.^  And  where  the  decree  pronounce 
submission  is  found  inept,  or  is  improbative,  the  submission,  if  it  I 

^  Montgomerie    v.   Carrick,   23d  June      chell   and    Amot,    ISth    May   W 

1848.  10  D.  1387.  641. 

^  Macanqual    v.    Bos  well,     14  th  May          *  Barbour  r.  Wight,  21  st  Nov.  18 

1563,  M.  636.  «  Grant  v,  Giidwood  and  Ga,  2 

3  Robertson  v.  Cheyne,  6th  Feb.  1847,       1820.  F.  C. 

9  D.  599.  7  Abbot  &  Son  v.  Skdton,  12 

^  Maitland  v.  Representatives   of   Mit-       1824,  3  Sh.  4. 
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d  by  death  of  parties,  or  on  some  other  ground,  remains  nnex- 
ad.  and  may  still  be  proceeded  with,  till  the  question  submitted  is 
led  of  by  an  effectual  decree.^ 

\  18  usual,  however,  and  proper,  to  make  express  provision  on  the 
ct  of  the  endurance,  by  the  deed,  in  the  words  before  quoted  And 
farther  usual,  and  in  most  cases  proper,  to  provide  that  the  submis- 
ihaU  not  fall  by  the  death  of  the  parties,  but  shall  be  binding  on 
heirs, — a  provision  which  will  receive  effect'  The  clause  usually 
that  the  submission  shall  not  fall  by  the  party's  death,  or-  bank- 
y;  and,  though  an  express  clause  is  not  required  to  save  the 
linion  in  the  case  of  bankruptcy,  it  is  as  well  to  adhere  in  that 
solar  to  the  accustomed  form. 

Jhesa  ihe  endurance  is  expressed  in  the  form  above  given,  it  is  held  Ykab  and  dat. 
for  a  year  and  day ;  and  the  omission  of  the  words, '  next  to  come,' 
1^  the  term  run  '  to  the  day  of  ,'  does  not  extend  the 

ission  beyond  year  and  day.'  It  was  held  in  Stark's  case,  and  in  the 
ue  of  Wallace,^  that  the  endurance  was  for  a  year  only.  But  year 
lay  are  now  allowed,  on  the  authority  of  the  case  of  Menzies,^  and 
id  Bankton,^  and  likewise  according  to  the  analogous  rule  in  regard 
ocesses,  which  do  not  fall  asleep  till  year  and  day  from  the  date  of 
ist  interlocutor.  This  principle  received  effect  in  the  case  of  the 
of  Dunmore.'  The  year  and  day  are  reckoned  from  the  date  of  the 
nbscription  of  the  deed  of  submission,  even  though  that  shall  be  not 
principal  party,  but  only  a  cautioner.® 

!he  arbiter^s  award,  moreover,  may  be  signed  on  the  last  day  of  the 
ranee  of  the  submission.*  And,  where  the  time  limited  is  not,  as 
B, '  the  day  of  next  to  come,'  but  betwixt 

\  particular  day  specified,  the  day  specified  is  itself  included,  and  a 
»  may  be  validly  pronounced  on  that  day.^^ 

[he  arbiters,  however,  must  actually  complete  their  decree-arbitral,  drcru 
eiy  respect,  before  the  term  of  the  submission  expires.  They  have  uon  kxfires. 
iwer  except  what  is  given  them  by  the  submission,  and  that  may  be 
ed  by  the  deed  as  to  time,  as  well  as  subject-matter.  A  decree 
Sfunced  after  expiry  of  the  submission  is  null,  as  proceeding  &om 
\  whose  functions  are  ended.^^  And  an  improbative  minute  of  an 
ided  decree,  though  announced  to  the  parties  in  due  time,  will 
ler  be  effectual  of  itself,  nor  will  it  authorise  the  subscription  of  the 
^-arbitral  after  the  submission  has  expired.     A  decree  pronounced 

dd  V.  Walker,  15th  Dec.  1S26,  5  Sh.  '  Earl  of  Dunmore  v,  M*Intarner,  13th 

Bannatyne  v.  Gibson,  2d  Dec.  1862,  May  1829,  7  Sh.  595. 

cph.  90.  •  Taylor  v.  Grieve,  25th  Nov.  1800,  M. 

iwing  ft  Co.  V.   Dewar,   19th  Dec  App.  Arbitration,  No.  8. 

,  F.  C.  »  Wilaon  v.  Haddo,  30th  June  1694,  M. 

tark  V.  Thorn,  23d  December  1820,  647 ;  Paterson  v.  Sanderson,   15th  May 

,  App.  p.  3.  1829,  7  Sh.  616. 

i^aUaoe  r.  Wallace,  23d  Feb.  1672,  i<>  Cockbom'R    Relict   v.   Edward,   3 let 

*39.  Jan.  1724,  M.  640. 

tfenzie8i7.M*Gregor,Feb.l665,M.639.  ^^  Donaldson  v.   Donaldson,   26th    Jan. 

BftQkton,  L  23.  2.  1770,  M.  Arbitration,  App.  No.  1. 
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in  such  circumstances  was  found  nulL^  The  same  was  fomi 
case  where  the  arbiters  had  come  to  their  decision  before  ex] 
the  submission,  and  recorded  it  in  improbative  notes,  firom  whk 
directed  the  clerk  to  extend  a  formal  decree ;  but  the  decree  i 
signed  before  the  expiry  of  the  submission,  and  the  Court  held  ti 
arbiters  could  not  sign  it  after  such  expiry.' 

When  the  submission  is  by  letter  of  reference,  without  powei 
rogation,  but  not  specifying  any  term  of  endurance,  it  may  be  1 
force,  even  after  several  years  have  elapsed  from  its  date,  by  the 
in  the  fuU  knowledge  of  its  terms,  acting  as  if  it  was  a  subsistinj 
ment'  Where,  however,  there  is  a  regular  deed  of  submissio 
power  to  prorogate,  the  parties  will  not  be  held  as  renewing  or  1 
gating  the  submission,  by  acting  as  if  it  was  subsisting,  if  they  ' 
ignorance  of  the  fact  that  the  power  to  prorogate  had  not  been  ei 
debito  tempore.  It  was  so  held  by  Lord  Handyside,  Ordinal} 
unreported  case,^  and  his  interlocutor  was  acquiesced  in.  The  san 
appears  to  be  brought  out  by  Stark's  case,  already  cited,  where  t 
ceedings  went  on  for  two  years  after  omission  to  prorogate ;  and  in 
of  Thomson,^  though  not  reported  on  this  point,  but  referred  to ' 
Handyside.^  And  where  the  submission  is  part  of  an  agreement 
lease,  and  applicable  to  questions  to  arise  at  some  future  time  ui 
agreement  or  the  lease,  it  is  necessarily  of  equal  endurance  *« 
agreement  or  lease  itsel£  In  such  case,  all  decrees  pronoimced 
arbiters  before  the  completion  of  the  agreement,  or  terminatioD 
lease,  are  interim  decrees ;  for  in  such  circumstances  it  is  not 
arbiter's  power  to  pronounce  a  final  decree.^ 

It  is  said  by  Erskine^  that  a  submission,  if  not  limited  as 
will  subsist,  like  any  other  agreement,  for  forty  years ;  and  Fl 
case,  before  cited,  is  referred  to  in  support  of  that  view.  £ 
case,  on  which  the  opinions  of  the  whole  Court  were  taken,  was  < 
partly  at  least,  on  the  principle  of  homologation  by  parties  full 
of  all  the  circumstances  ;  and  five  of  the  Judges  (then  fifteen  in  8 
of  opinion  that  a  submission,  even  without  a  term,  expired  at  th< 
year  and  day.  The  long  endurance,  therefore,  must  be  consider 
all  events  a  doubtful  question. 

The  clause  respecting  the  endurance  refers  to  prorogation,  a 
missions  may  be  prorogated  by  the  parties,  that  is,  the  part 


1  Pitcairn  v.  More,  2d  Deo.   1680,  M. 

647. 

>  Lang  V.  Brown,  23d  Nov.  1852,  15  D. 
38 ;  affirmed  as  to  the  above  point,  8th 
May  1855,  2  Macq.  93. 

'  Fleming  v.  Wilson  and  M*Lellan,  7th 
July  1827,  5  Sh.  906. 

«  Hopkirk  v.  Campbell,  17ih  Feb.  1854. 


^  Thomson  v.  Norton,  28th  J 
F.  C. 

*  Brysson  v.  Mitchell,  lOth  J 
2  Sh.  382 ;  Halket  v.  Earl  of  £ 
Dec.  1826,  5  Sh.  154;  and  Mo 
V,  Carrick,  8th  Dec.  1849,  12  D. 

7  Erskine,  iv.  3.  29. 


a 


See  also  Paul  v,  Henderson,  15th  Maroh  1867,  5  Macph.  613. 
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id  their  term  of  endurance  by  a  writing,  which  may  be  indorsed  on  Prorogation. 
whrniswiop,  and  which,  when  so  written,  requires  no  stamp  in  addi- 
to  that  impressed  on  the  deed  of  submission.^  Or  submissions  may 
rarogated  by  the  parties  rebtts  ipsis  et/adis;  for  example,  by  their 
fing  before  the  arbiters,  or  otherwise  (whilst  in  the  full  knowledge 
m  &ct  that  the  term  of  the  submission  has  expired),  in  a  way  con- 
nfc  only  with  the  continuance  of  the  submission.'  It  is  also  in  most 
■  advisable  to  give  power  of  prorogation  to  the  arbiters  and  overs- 
:  I  the  oiYersman,  of  course,  having  no  power  until  after  devolution  to 
•  The  clause  containing  the  power  to  prorogate  has  been  already 
iBd.  Bat  in  special  circumstances  power  of  prorogation  has  been 
t  as  given  to  an  arbiter,  without  an  express  clausa^ 

When  the  prorogation  is  by  the  arbiters,  or  oversman,  it  is  unneces-  authbntzca- 
f  that  the  writing  be  executed  with  the  solemnities  of  a  probative  ^'^^' 
L  It  is  a  step  of  procedure  in  eausd  ;  a  semi-judicial  act ;  and  is 
Inaitlj  authenticated  by  the  writing  of  the  clerk,  and  the  arbiters'  or 
itoian's  signature,  without  further  solemnity.^  In  (jordon's  case,  the 
btum,  that  prorogations  so  written  could  not  prove  their  own  date, 
^Qrvermled.  And^  if  the  arbiters  have  power  to  prorogate,  they  may 
leise  their  power  at  a  time  when  one  of  the  parties  may  be  unrepre- 
pd ;  for  example,  when  one  of  the  parties,  being  a  trustee  in  a  seques- 
Idd,  had  died,  and  his  successor  (who  was  bound  to  be  a  party  to  the 
kUKion)  had  not  been  appointed.^  In  the  case  of  Ewing  and  Com- 
k  power  was  expressly  given  to  prorogate,  without  consent  of  the 
mm ;  but  the  power  to  prorogate,  when  given,  can  clearly  be  exercised 
Mmt  consent  of,  or  even  notice  to,  the  parties.  Prorogation  is  a 
■Injudicial  act,  in  the  absolute  discretion  of  the  arbiters  or  oversman. 
the  parties  do  not  require  to  be  heard  on  it.  In  this  case,  the 
off  waiting  for  their  appearance  would  have  been  to  let  the  sub- 
expire. 

prorogation,  like  the  submission,  is  usually  made  to  extend  to 
m.  day  of  next  to  come.'     It  continues  the  submission 

j^year  and  a  day,  during  which  time  the  powers  of  the  arbiters  or 
vian  remain  as  they  would  have  been,  if  the  original  term  named 
be  sabmission  had  been  still  current  And  there  may  be  successive 
feogitions,  so  as  to  keep  the  submission  in  force,  from  time  to  time, 
long  as  the  arbiters  or  oversman  are  acting. 

We  have  now  to  consider  the  appointment  of  the  oversman.  appointment 

Ihe  principles  affecting  the  choice  of  the  oversman  are  the  same  as  ^*'  o^**"*^- 
fee  applicable  in  the  case  of  the  arbiters.    In  general,  it  is  desirable 

hteraon**  case,  already  eited,  7  Sh.  *  Oowans  v.  Duncan,  3d  Feb.  1859,  21 

D.  403. 

^  Stewart  v.  Watherston,  8th  March 
Pleming'a  caM,  before  cited;  aee  1804,  M.  16»911 ;  Gordon  v,  Monteitb, 
on    the    aboTO    point    Menziet,    p.       10th  Dec  1812,  F.  C. 

*  Ewing  &  Co.,  before  cited. 
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more  than  one  arbiter  should  be  appointed,  the  arbiters  shook 
entering  upon  the  submission,  appoint  an  oversman  to  decide 
matters  on  which  they  should  differ.^  In  regard  to  this,  as  well 
matters,  however,  arbiters  or  referees  haye  no  power  except  ui 
submission ;  and,  in  order  to  their  naming  an  oversman,  it  is  < 
that  express  power  be  given  them  by  that  deed^  But,  sappoBii 
to  have  power,  they  may  name  him  at  any  time  whilst  the  sol 
subsists.  He  must  be  the  intelligent  choice  of  both  aibiti 
England,  the  appointment  of  an  oversman  by  one  of  the  aibitf 
after  tossing  up  to  settle  which  of  the  two  should  haye  the  non 
was  held  void.  But,  on  the  other  hand,  where  both  arbiters  fixec 
persons  as  each  suitable  for  the  office  of  oversman,  and  tossed  11 
of  these  two  should  be  named,  the  appointment  was  sustained. 
the  selection  was  in  fact  the  act  of  both  arbiters ;  both  perso 
fit  to  be  oversmen, — and  the  very  questionable  expedient  of  tl 
up  was  resorted  to  only  in  order  to  settle  which  of  the  two  fit 
should  be  named.^ 

The  appointment  is  made  by  a  writing  called  a  devolutioii 
like  the  prorogation,  is  sufficiently  authenticated  when  written 
clerk  and  subscribed  by  the  arbiters,  and  does  not  require  the  a 
ties  of  a  deed.^  There,  must^  however,  be  either  an  original  noD 
or  a  deyolutioa  In  a  case  where  a  party,  to  whom  the  arbite 
differing  in  opinion,  had  appealed  for  a  decision  of  their  dif 
proceeded,  without  any  appointment,  to  issue  a  decree-arbitnd, 
character  of  oversman, — ^the  Court  reduced  the  decreed 

The  powers  of  the  oversman,  at  whatever  time  appointed,  1 
tingent  on  the  existence  of  difference  in  opinion  between  the  a 
and  if  no  difference  arises  he  cannot  act    On  the  other  hand»  if 


Style  Book  (3d  Edition),  ii.  163. 
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Ifareiioe.  and  he  is  preyiooaly  named,  the  occasion  arises  for  devolving 
gobmisaion  on  him.  But,  if  it  does  not  appear  distinctly  that  he  csontinokiit  on 
I  m  consequence  of  the  arbiters  having  differed  in  opinion,  his  decree-  o^f,^^  ^^  . 
ifatl  will  be  set  asida^  The  difference  of  opinion,  however,  has  been 
1  to  be  proved  by  the  res  gesUe,  without  any  r^ular  minute.'  In  the 
I  of  Middleton,'  the  arbiters,  after  taking  proof  and  hearing  parties, 
i  ized  to  meet  on  a  certain  day  to  decide  the  case,  and,  having  met, 
i  of  them  gave  his  opinion,  and  the  other  declined  to  give  any  opinion ; 
ich  facts  were  certified  by  a  notarial  protest  instantly  taken.  The 
■man  thereafter  proceeded  to  pronounce  his  award,  in  which  he  nar- 
ri  that  the  arbiters  had  differed  The  House  of  Lords,  reversing 
n  of  the  Court  of  Session,  sustained  the  award  This  case 
the  importance  of  the  appointment  of  the  oversman  at  the  outset. 
1  the  same  pointy  as  well  as  the  importance  of  the  choice  of  suitable 
itsn^  is  likewise  shown  in  another  case,  where  it  was  found  that 
t  of  two  arbiters,  who  refused  to  act  in  respect  the  question  turned 
points  of  law  of  which  he  was  not  competent  to  judge,  could 
;  be    forced   either  to   pronounce    an   award,   or  to  choose    an 


When  the  oversman  is  appointed,  and  when  a  difference  arises  between 
aifaiters,  the  submission  is  devolved  upon  the  oversman  as  sole  judge. 
fee  difference  extends  only  to  certain  particular  points,  the  devolu-  Subjkct. 

MATTKR  OF 

■  ma  embrace  these  only  and  nothing  more.  If  the  whole  matters  in  dbvolution. 
» tdsience  are  open,  and  the  case  does  not  admit  of  settlement  in  detail, 
ft  whole  must  be  devolved,  and  it  is  usual,  when  the  whole  is  open,  to 
Hihre  the  whole.  But  even  in  that  case,  if  the  nature  of  the  questions 
MitBy  the  devolution  may  be  only  partied,  and  the  powers  of  the  overs- 
n  will  be  limited  accordingly.  In  particular,  his  power  of  prorogation 
1  extend  only  to  what  is  embraced  in  the  devolution,  even  though  the 
idt  will  be  that  the  submission  falls  as  to  the  other  points.^  In  Lang's 
m,  the  arbiters  had  agreed  on  certain  points,  as  to  which  the  sub- 
mum  was  not  devolved  to  the  oversman  They  omitted  to  issue 
lir  award  as  to  these  points  timeously,  and  it  was  then  pleaded,  but 
aaoeessfully,  that  a  prorogation  by  the  oversman  (which  was  made  in 
a  time)  applied  not  only  to  the  points  devolved  to  him,  but  to  all  the 
l9  unsettled  points. 

Where  power  of  prorogation  is  given  to  the  arbiters,  the  oversman, 
logfa  he  may  not  be  expressly  authorised,  has  the  same  power  after 
I  devolution  to  him  takes  place.^ 

After  the  clauses  we  have  already  gone  over,  the  submission  will  clausb  of 

BEOISTRATION. 

Gordon  v.  Abernethy,  30th  Nov.  1716,  ^  White  v.  Fergaa,  7th  July  1796,  M.  633. 

i65.  *  Lang  t;.  Brown,  23d  Nov.  1852,  15  D. 

Oardiner  v.  Ewing,  19th  Jan.  1773,  38 ;  reversed  7th  &  8th  May  1855, 2  Mac- 

809.  queen  93 ;  Bell  on  Arbitration,  196. 

Ifiddleton  v.  Clialmers,  9th  June  1721,  *  Macbryde  v.  Macrae's  Executors,  2]8t 

391.  July  1748,  M.  657. 
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next  contain  consent  by  the  parties  to  registration  in  the  Bo 
Council  and  Session,  or  others  competent,  of  the  submission,  ptorog 
and  devolution,  if  any,  and  likewise  of  the  decrees-arbitral,  into 
final,  to  follow  thereon,  for  preservation  and  execution.  This  clan 
be  in  the  short  statutory  form,  but  it  ought  expressly  to  apply  to 
gations,  devolution,  and  decrees-arbitral.  Such  consent  is  indispe 
with  a  view  to  summary  diligence  on  the  decree-arbitral,  whidi 
proceed  unless  the  parties  have  authorised  it.  Here,  again,  tiie ; 
of  the  arbiters  are  limited  by  the  express  terms  of  the  deed  appi 
them. 

And  the  submission  requires  a  testing-clause,  with  all  the  foni 
applicable  to  ordinary  deeds. 


Judicial  I  may  here  notice,  as  one  of  the  most  important  particular 

nT^pmNT.  ^^P^  ^  ^^^  ^^^  reference  to  a  submission,  that,  though  volu 
gone  into,  it  is,  nevertheless,  a  complete  tribunal,  from  which  the 
are  not  entitled,  directly  or  indirectiy,  to  withdraw.  They  cannot, 
fore,  whilst  the  submission  endures,  resort  to  the  ordinary  j 
tribunals  as  to  any  matter  embraced  in  the  submission.^  Neitl 
they,  pending  the  submission,  do  diligence  as  to  any  such  matter, 
accordingly  incompetent  to  give  a  chaige  for  payment  of  the  pri 
subject  sold,  pending  disputes  regarding  the  terms  of  the  convc 
which  have  been  submitted  to  arbitration.'  It  is  not  suffid 
authorise  suspension  of  the  proceedings,  that  there  is  a  judicial  cha 
by  one  of  the  parties,  of  the  arbiters'  integrity.'  The  Court 
strong  reluctance  to  interfere  during  the  dependence  of  the  subis 
unless  upon  specific  averments  inferring  corruption.^  Lord  Broi 
referring  to  the  contingency  of  a  case  of  gross  corruption,  says, 
'  well  imagine  that  the  Court  of  Session  would  be  justified  in  sust 
*  the  reasons  of  a  declarator  and  interdict,  and  stopping  a  goin 
'  mission.     But  nothing  of  the  sort  occurs  in  the  present  case.' 

A  further  point,  of  great  practical  difficulty,  sometimes  arises,  wb 
arbiter  is  dilatory,  and  perhaps  neglecting,  or  at  least  forgetting,  hif 
Being  a  judge  from  whom  there  is  no  appeal,  the  parties  are  nat 
unwilling  to  press  him  unnecessarily ;  but,  on  the  other  hand,  it  n 
almost  intolerable  that  his  judgment  should  be  indefinitely  po6t| 
Such  cases  require  to  be  dealt  with  in  a  way  of  great  discretion,  as 
step  or  inconsiderate  expression  may  do  much  injury.  Where,  ho 
there  is  only  one  arbiter,  the  law,  on  the  subject  of  his  obligat 
arbitrr  BOUND  dccidc,  is  quite  settled.  By  acceptance  of  the  reference,  he  has 
under  an  obligation  to  dispose  of  the  case,  and  he  is  not  entil 


Dklat. 


TO  DECIDE. 


^  Robertson  v,  Gordon,  22d  J&n.  1835, 
13  Sh.  289;  Kintore  t;.  Union  Bank,  20th 
November  1861,  24  D.  59,  affirmed  12th 
March  1863,  1  Macph.  (H.  L.)  11. 

'  Stewart  t;.  Lang's  Trustees,  30th  Nov. 
18.39.  2D.  167. 


^  Drew  V,  Drew,  8th  June  1850 
983. 

*  See  the  oontinaation  of  Drei 
February  1852,  14  D.  559,  as  affin 
March  1855,  2  Macq.  1. 
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•oonoe  his  office,  or  decline  to  proceed,  without  sufficient  grounds,  of 
»  adequacy  of  which  the  Court  must  judga  In  early  practice,  in 
■daiid,  it  was  usual  to  allow  of  summary  diligence,  at  the  instance  of 
» juties^  for  compelling  the  arbiter  to  proceed ;  and,  with  that  view,  he 
IB  made  to  subscribe  the  submission,  which  contained  a  consent  on  his 
lelto  such  diligenca  A  form  of  the  deed,  as  so  framed,  will  be  found 
'OuaruthCTs'  Styles.  This  form  has  long  been  in  disuse.  But  the 
mptkm  of  a  sole  arbiter,  at  Common  Law,  remains  unaltered ;  and  that 
Option  may  be  enforced  at  the  suit  of  either  party.  This  is  fully 
kaUiahed  by  the  case  of  MarshalL^  That  case,  however,  illustrates  the 
ietical  difficulties  attending  this  point  The  Lord  President  M'Neill, 
ler  stating  the  law  on  the  subject^  says, '  How  our  decree  could  be 
■finoed  against  a  recalcitrating  arbiter,  I  don't  say ;  there  is  no  such 
pHstion  here,  as  the  arbiter  says  he  is  willing  to  go  on,  if  that  shall 
•  held  to  be  his  duty.' 

We  have  now  to  consider  the  decree-arbitral  in  a  submission.  dbcrkr- 

Ihis  may  be  indorsed  on  the  submission,  in  which  case  it  will  narrate  ^R^tral. 
i  arhiter^s  acceptance  of  office,  and  the  proceedings  that  have  taken 
iBe;  as  concisely  as  possible,  but  so  as  clearly  to  bring  out  that  the 
kiieB  were  heard,  witnesses  examined  on  both  sides,  if  the  fact  be 
i  wad  the  case  fully  considered  in  all  respects.  The  importance  of 
hig  distinct  and  explicit  on  these  and  other  (if  there  are  any  other) 
iBitial  points,  is  shown  by  many  of  the  cases  before  cited.  Proroga- 
pi  also  will  be  narrated,  if  there  are  any,  and  the  issuing  of  notes,  if 
It  took  place.  And  it  is  exceedingly  desirable  that  the  arbiters  should 
Ips  notes,  because  full  opportunity  is  thereby  given  of  putting  them 
Phk,  if  they  are  wrong  as  to  any  facts,  and  of  having  the  case,  in  eveiy 
^§eet^  thoroughly  brought  before  them.  But  it  is  not  indispensable 
llfc  notes  should  be  issued.'  Where  the  decree  is  by  the  oversman,  the 
Bt  of  the  arbiters  having  differed,  and  the  consequent  appointment  of 
li  oversman,  or  the  emergence  of  his  powers,  as  arising  from  their 
Berence,  must  be  distinctly  brought  out  And,  when  the  decree- 
KBnd  is  separate  from  the  submission,  it  will,  before  narrating  as  above, 
a  recital  of  the  submission,  so  as  fully  to  show  what  was  the 
-matter  referred,  and  the  arbitei^s  powers. 
Xhe  decree  then  usually  proceeds  thus :  '  and  being  well  and  ripely 
tfvised  in  the  whole  matter,  and  having  God  and  a  good  conscience 
isfaie  our  eyes,  we  do  hereby  give  forth  and  pronounce  our  final 
Bntance  and  decree-arbitral  as  foUows,  viz.'  Here  are  introduced  the 
dings  of  the  arbiters,  which  are  veiy  much  like  those  in  the  inter- 
Utor  of  a  Judge ;  the  findings  being,  in  general,  followed  by  a  decer- 
ore  in  favour  of  the  one  party  or  the  other. 

IQnhall  v.  Edinburgh  and  Glasgow  5  Dow'b  App.  247 ;  Macallum  v,  Robert- 
hmjCo.,  26th  March  1853,  15  D.  603.  son,  3d  June  1825,  4  Sb.  66;  affirmed 
Johnrton  t.  Cheape,  10th  July  1817,      23d  May  1826,  2  WU.  &  Sb.  344 
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Dbcrxb- 

▲BBITRAL. 


Dkuvkbtof 

DICREK. 


Bf  AJORITT  OF 
&RBITXBS. 


After  these  findiags,  and  the  relative  deceniitiir8»  if  any,  th 
be  a  decemiture  for  implement,  under  a  penalty,  if  that  be  alio 
the  submission,  otherwise  not ;  and  the  arbiters,  or  oversman,  wi 
tion  registration  of  the  decree-arbitral,  and  of  the  prorogatic 
devolution,  if  any,  for  preservation  and  execution,  exactly  as 
submission, — ^beyond  which,  as  already  stated,  they  cannot  ga 

The  deed  will  conclude  with  a  formal  testing-clause,  which 
general  case,  must  be  framed  in  accordance  with  the  statutory 
nities  applicable  to  deeds  in  general^  But,  where  the  arbi 
resident  in  England,  and  the  submission,  though  executed  in  S 
contained  no  provision,  directly  or  inferentially,  as  to  the  form  i 
the  decree  should  be  authenticated,  it  was  held,  in  conformi 
the  opinions  of  the  majority  of  the  whole  Court,  not  essent 
the  decree,  pronounced  by  the  English  arbiter,  should  be  a 
in  an  instrument  authenticated  according  to  the  Scotch 
and  that  the  Court  could  interpone  its  authority  to  the  decre( 
was  binding  in  England,  the  Court  being  satisfied  that  it  was  an 
and  that  it  expressed,  truly  and  correctly,  the  final  decision 
arbiter.** 

Decrees-arbitral  require  to  be  delivered  to  the  parties,  or  pi 
record,  or  otherwise  beyond  the  control  of  the  arbiters,  before  1 
mission  expires ;  because,  until  they  are  so,  the  arbiters  have  { 
alter.  But  it  appears  to  be  equivalent  to  delivery,  if  the  decre 
duly  executed,  is,  during  the  currency  of  the  submission,  placed 
hands  of  the  clerk,  or  put  in  course  of  being  transmitted  to  him 
purpose  of  being  delivered  to  the  parties.*  The  fact  that  the  i 
in  the  hands  of  the  clerk  may,  or  may  not,  be  equivalent  to  del 
the  parties.  The  object  for  which  it  is  so  placed  will  r^ulate  i 
on  that  point. 

Submissions  are  sometimes  made  to  more  than  two  arbiters, 
by  the  Act  1426,  cap.  87,  they  were  declared  null,  unless  an  odd 
was  appointed.  The  Act  must  have  assumed  that  the  major 
power  to  decide ;  but  it  is  in  desuetude  as  a  rule,  and,  althoag 
may  be  three  or  more  arbiters,  their  decision  must  be  unanimous 
contrary  be  not  provided*  It  will  therefore  be  convenient,  if  coi 
with  the  views  of  the  parties,  to  give  the  majority  full  powers,  in 
difference  of  opinion  arising.  When  the  majority  are  duly  emp 
the  decree-arbitral  is  effectual,  though  two  of  five  arbiters  have  r 
and  the  remaining  three  only  have  subscribed;^ — likewise,  whei 


1  Short  V.  Habkin,  dd  July  1711,  M. 
16,867 ;  Percy  v.  Meikle,  25th  Nov.  1808, 
P.O. 

*  Earl  of  Hopetonn  v.  Scots  Mining  Co., 
6th  March  1856,  18  D.  739. 

^  Earl  of  Hopetoim*8  case,  and  M*Quaker 


V.  Phoenix  Insurance  Ca,  19t] 
1859,  21  D.  794. 

^  More  V.  Gher,  10th  Feb.  1 
14,720. 

^  Love  or  Brodie  v.  Love,  Ist  Ji 
4  Sh.  53. 


^  See  also,  as  to  an  award  in  re  mercatorid,  Dykes  v.  Roy,  13th  Jan.  1869, 7  Mac 
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.^en  to  three  arbiters,  or  any  two  of  them,  when  a  difference  arises, 

two  only  subscribe.^ 

When  a  final  decree-arbitral,  embracing  the  whole  matter  of  the 

ieDoe»  has  been  deliyered,  the  arbiters  or  oversman  are  functi.    They 

e  appointed  only  for  a  special  purpose,  which  has  been  accomplished:  ambiouitt 

1  their  decree-arbitral  must  be  left  to  speak  for  itself.     It  is  the 


f  legal  evidence  of  their  meaning.  It  is  therefore  of  great  importance 
t  it  be  clearly  expressed ;  for  even  the  arbiters  themselves  cannot  be 
pined,  in  order  to  obtain  explanations  of  points  of  ambiguity  in  their 
jBeoL*  Nor,  in  general,  can  any  separate  document  be  referred  to  for 
pidation.  But  when  the  award,  in  a  judicial  reference,  referred  to  the 
8  notes,  these  were  read  as  part  of  it^  The  Court  of  Session  had 
that  the  notes  could  not  be  so  read  ;^  but,  in  affirming  their 
t  generally,  the  House  of  Lords  expressed  a  difference  of  opinion 
Us  point 

[  .^niere  the  parties  to  the  submission  consent  to  registration  of  the  Rsoistratiok. 
|pa-aibitral  for  summaiy  diligence,  the  submission  and  decree  may, 
pneral,  and  certainly  in  all  cases  where  execution  is  sought  by 
paity»  be  placed  on  record ;  and  in  virtue  of  an  extract,  or  office- 
the  party  in  whose  favour  the  decree  is  pronounced  may  give  the 
party  a  charge,  as  in  the  case  of  a  registered  bond  or  instrument  of 
on  a  bill  or  note.    The  consent  may  be  either  in  the  submission, 
.  a  separate  writing.^    But  the  extract  of  the  decree-arbitral  is  not 
t  for  diligence,  unless  the  writing  containing  the  parties'  consent 
tion  for  execution  is  also  produced.^     And,  if  the  submission 
decree-arbitral  shall  happen  to  involve  questions  of  private  character 
and  have  been  delivered  to  the  party  assoilzied,  it  has  been 
that  the  other  party  cannot  insist  on  these  being  recorded,  unless 
a  patrimonial  interest,  or  can  otherwise  qualify  a  substantial 
to  have  them  so  recorded.^     When  no  consent  to  the  regis- 
off  the  decree  is  contained  in  the  submission,  or  in  a  relative 
wilting,  diligence  cannot  follow  upon  the  decree.^     In  these 
ces,  the  only  course  is  to  proceed  by  an  ordinaiy  action  for 
t 
We  have  already  seen,  when  considering  the  procedure  under  a  sub- 
various  groimds  on  which  the  decree-arbitral  can  be  impeached, 
generally,  that  the  arbiters  have  exceeded  their  jurisdiction, 
not,  by  their  decree,  exhausted  all  that  was  submitted  to  them, 
tiave  been  guilty  of  some  misconduct     It  is  hardly  necessary  to 
Ivve,  that  a  decree-arbitral  is  open  to  reduction,  if  obtained  by  the 

blMiiDiiin*8  CMC,  already  cited,  3dJune  ^  Baillie  and  Rogers  v.  Pollock,   19th 

K  4  Sh.  66  ;  affinned  23d  May  1S26,  May  1829,  7  Sh.  619. 

Ml  ft  Sh.  344.  «  Mairhead  v.  Stevenson,  19th  Feb.  1 848, 

■Woddrop  V.  Finlay,  4ih  Feb.  1794,  M.  10  D.  748. 

a  ^  Dickson  v.  Shirreff,  1st  Dec.  1830,  9 

»Marlfenin>  v.  Girvan,  9th  March  1843,  Sb.  100. 

m  Apii.  43.  ^  Knox  v,  Hume,  12tb  March  1707,  M. 

,  l€tb  Dec.  1840,  3  D.  318.  625. 
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Pbbtkndsd 

BUBMiaSION. 


fraud  of  oue  of  the  parties.  A  decree  was  reduced  on  that  g 
the  case  of  Logan.^  Again,  where  one  of  the  parties  to  a  refen 
written  the  letter  of  reference,  and,  being  intrusted  with  the 
of  the  name  of  the  referee  chosen  by  the  other  party,  failed  to 
directed,  and  inserted  the  name  of  a  different  individual,  the  ai 
reduced,  and  the  whole  proceedings  were  annulled.'  A  com 
excess  in  the  amount  awarded  by  the  arbiter  is,  however,  no  { 
reduction  of  the  decree.'  Nor  can  a  decree  be  opened  up  by  the  < 
of  new  matter,  although  the  production  thereof  in  time  might  1 
vented  the  decision.^ 

A  submission  and  decree-arbitral,  if  not  bandjide  intended 
a  dispute  or  difference,  but  merely  as  a  cover  to  a  previous  a 
between  the  parties,  will  derive  no  special  effect  or  value  fii 
form  when  their  true  character  and  object  are  exposed.  Of  tim 
an  example  in  the  case  of  Maule,  as  reversed  in  the  House  c 
In  various  lawsuits  depending  between  the  parties  who  enterec 
so-called  submission  in  this  case,  judgments  favourable,  in  part 
were  pronounced  by  the  Court  of  Session,  and  an  appeal  to  tl 
of  Lords  had  been  entered.  Thereupon  an  arrangement  w 
which  was  carried  into  effect  in  the  form  of  a  submission  to 
and  decree-arbitral  by  them,  by  which  the  judgments  of  the 
Session  were  in  part  confirmed,  and  in  part  superseded.  The 
this  proceeding,  apparently,  was  to  make  an  arrangement  mop 
on  heirs  of  entail  interested,  and  particularly,  on  the  infant » 
of  the  parties,  than  a  professed  agreement  would  have  been, 
a  genuine  submission  and  decree-arbitral  would  have  been  go( 
we  are  not  here  considering.  There  was  truly  nothing  of  that  ( 
And  the  House  of  Lords  found  '  that  the  submission  and  decre 
'  ought  not  to  be  considered  as  being,  or  having  in  law  the  el 
'  submission  or  decree-arbitral,  but  as  a  form  adopted,  in  i 
'  agi*eement  previously  made  betwixt  the  parties  to  the  submii 
*  concluded.' 


CHAPTER  IIL 


Contract  of 
oopabtnert. 


I  NOW  pass  to  the  Contract  of  Copartnery. 

Such  contracts  are  entered  into  when  two  or  more  individc 
to  contribute  their  services,  or  means,  or  both,  to  the  carrying  i 
particular  profession  or  business.     The  leading  objects  of  the 


^  Logan  V,  Lang,   15Ui  Nov.  1798,  M. 
App.  voce  Arbitration,  No.  6. 


29. 


<  Deas  V.  Ayton,  25th  May  1821,  1  Sh. 


3  Glasgow,  Btrriiead,  and  Neilston  Rail- 


way Co.  V.  NitshiU  Goal  Co., 
1848,  11  D.  327. 

*  Sharpe  v.  Berry,  17th  Ma 
Bow's  App.  223. 

A  Mauld  V.  Maole,  10th  Ma 
DoVs  App.  363. 
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— ^to  define  the  nature  of  the  bosiness,  and  declare  the  contribution  of 
ital  or  stock  to  be  made  by  the  partners  respectively  during 
subsistence  of  the  contract;  to  r^ulate  the  conduct  of  the 
iuBss,  the  relative  duties  of  the  partners  respectively,  and  their 
hte  and  liabilities,  inter  9$,  in  profit  and  loss;  and,  when  the 
ntneiy  comes  to  an  end,  to  point  out  the  mode  in  which  the  business 
•  be  wound  up. 

Sneh  contracts  confer  on  the  partners  very  extensive  powers  over 
h  others'  fortunes  and  happiness,  and  consequently  imply  exuberant 
tail  trust  and  confidence ;  and  they  occasion  the  closest  and  most 
tfdential  intercourse,  implying  essentially  the  highest  delectus  personam. 
In  constituting  a  copartnery  or  company,  there  must  be  at  least  two  DiBTnrcrioif 
liss  to  the  contract.  One  individual  cannot^  in  whatever  name  or  ^^Stakd 
MB  he  may  carry  on  a  business,  or  separate  businesses,  make  a  part-  '  coiipavt.' 
Hiip^  or  create  separate  interests  on  the  part  of  ordinary  creditors.^ 
tter  can  the  same  individuals  make  two  separate  copartnerships,  at 
tin  questions  with  third  parties.  If  the  partners,  carrying  on  two 
inte  businesses,  are  the  same,  they  will  be  dealt  with  as  making  only 
t  partnership.  This  was  fully  brought  out  in  the  case  of  Williams' 
fatee,'  where  two  apparently  separate  concerns,  trading  under  different 
■^  the  one,  Inglis,  Borthwick  Gilchrist  and  Co.,  as  bankers ;  the  other, 
||0S  Inglis  and  Co.,  as  linen-drapers, — were  dealt  with  as  one  and  the 
tooompany, — a  case  which  brings  out  the  distinction,  often  overlooked 
Inds  and  documents,  between  a  firm  and  a  company.  There  were 
I  inns, — Inglis,  Borthwick  Gilchrist  and  Co.,  and  James  Inglis  and 
r-bot  only  one  company.  The  same  rule  of  law  was  applied  in  even 
taonger  case,  viz.,  where  the  partners  carried  on  the  trade  of  bankers 
krone  firm,  and  the  trade  of  fishcurers  under  another.  They  stopped 
itoent ;  and,  had  there  been  separate  concerns,  the  bankers  would 
■  paid  nearly  in  fall,  the  fishcurers  almost  nothing.  But,  under  the 
iee  of  counsel,  the  case  was  not  even  tried.  The  parties  were  held 
farm  only  one  company,  and  the  creditors  of  either  concern  were 
It  with  as  creditors  alike  of  botL 

Companies  may  be  divided  into  numerous  classes  with  reference  to 
objects  for  which  they  are  formed  or  carried  on ;  but  these  objects 
f  not  very  materially  afiect  the  nature  or  form  of  the  contract  of  co- 
finery,  or  deed  or  act  of  constitution  or  incorporation.  In  a  Convey- 
ing point  of  view,  it  will  be  convenient  and  sufficient  to  consider 
n  as  divided  into  private  companies,  being  those  which  have  a  small, 
rin  most  cases  limited,  number  of  partners,  and  are  not  registered ; 
paUic  or  joint-stock  companies,  being  those  in  which  a  number  of 
ons,  usually  considerable,  associate  themselves  in  partnership  for 
oesB  purposes,  and  which  companies  now  require  to  be  registered. 
»  is,  in  principle,  much  similarity  between  the  modes  of  constituting 

lim  r.  Forbes  And  Co.,  25th  Nov.  *  Williams*  Trustee  v.  Inglis,  Borthwick 

Bell's  Com.  ii  625,  Note  1.  Gilchrist  and  Co.,  13th  June  1809,  F.  C. 
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companies  of  these  two  dasses  respectively ;  but  the  forms  are  widely 
different,  and  the  l^al  rules,  on  several  points  applicable  in  each  cm^ 
require  to  be  separately  noticed. 

We  take  first  the  private  company,  and  consider  the  fonnal  confcad 
of  copartnery  appropriate  to  such  a  company. 

There  must,  as  we  have  seen,  be  two  partners  at  leasts  Until  ilis 
commencement  of  the  'Companies  Act,  1862,'^  on  2d  November  1861^ 
there  was  no  limit  by  law  as  regarded  the  number  of  the  indiyidnb 
who  might  form  themselves  into  a  private  copartnery ;  but  that  pool 
has  been  the  subject  of  regulation  by  several  public  Acts,  and  is 
regulated  by  the  Companies  Act,  1862,  to  the  extent  and  in  the 
which  we  shall  presently  see.  Though,  however,  the  number  of  psitnav 
in  a  private  company  was  not  subject  to  any  regulation  by  lawuntflf; 
comparatively  recent  date,  it  was  not  usual  to  find  more  than  fov  «j 
five  members  in  such  companiea  They  are  named  and  designed  in  tfej 
introductory  or  narrative  clause  of  the  contract  Because  of  the  AfariMJ 
persancB  implied  in  the  contract,  no  additional  partner  can  be  introdndtl 
as  by  the  subdivision  of  a  partner's  interest;  nor  can  one  paxtnflra^ 
stitute  another  in  his  room  without  either  express  power  to  do  80  it 
the  contract,  or  the  consent  of  all  the  other  partners.  Neither  will  tt» 
^presentatives  of  a  partner  dying  during  the  subsistence  of  ilie  fl»^ 
partneiy  come  into  his  place,  unless  it  is  so  provided  in  the  ccmtnci^A 
with  consent  as  abova  A  contract,  however,  may  be  so  firamed 
make  the  heirs  of  the  parties  partners,  as  representing  their 
sors ;  and  to  give  the  heirs  no  option  on  that  point.'  Moreover 
contract  may  contain  power  to  any  one  or  more  of  the  paitnen  to  m^. 
sume  an  additional  partner,  or  to  substitute  another  in  his  own  vwi 
in  case  he  is  allowed  to  withdraw,  i 

The  first  point  expressed  by  the  contract,  after  the  clause  iniAiAi 
the  partners  are  named  and  designed,  is  the  description  of  the  buuiit] 
to  be  carried  on ;  as,  for  example,  cotton-spinners,  bookaellen^  ^|i^] 
founders,  or  the  like.  The  description  should  be  sufficiently  000(11' i 
hensive  to  embrace  all  that  falls  properly  within  the  handjide  sooptf  ^ 
the  intended  business,  and  at  the  same  time  ftee  of  vagueness  or  mflV* 
tainty.  The  description,  if  clear  and  accurate,  and  if  the  oompiiijrktf^ 
not  been  trading  beyond  its  limits,  will  at  once  afford  a  test  inUrwAk 
by  which  to  say  whether  any  partner  has  been  attempting  to  bind  Ai 
company  improperly,  and  beyond  the  limits  of  its  own  business,  b 
questions  between  a  private  company  and  third  parties,  however,  thoiq^ 
clearness  and  accuracy  of  description  must  edways  be  desirable  to  fH* 
vent  the  contract  from  being  improperly  quoted  against  the  conqptfji 
the  terms  of  that  deed  cannot  be  founded  on  as  settling  whether  tt 
obligation  granted  by  a  partner  is  not  connected  with  the  bosiafi* 
carried  on  by  the  company.    Third  parties  judge  as  to  the  nature  of  sack 

1  25  &  26  Vict  cap.  89.  1798,  M.  14,603  ;  affirmed,  S4Ui  Ftbn»T 

^  Warner  v.  CuDninghame,  24th  Jan.      1S15,  3  Dow'a  App.  76. 
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11688,  not  by  the  contract,  which  is  a  private  document,  but  by  facts 

circmnstances ;  and  with  them  the  question,  whether  the  obligation 

^  or  was  not,  in  the  line  of  the  company's  business,  appears  to  be 

of  fisLct  for  the  determination  of  a  jury. 

The  next  point  is  to  specify  the  place  or  places  where  the  business  Place  or 

0  be  conducted ;  as  to  which  no  remark  appears  necessary.  BuaiuBss. 
Then  follows  the  specification  of  the  firm,  or  descriptive  name  of  the  Firm,  or 
■rtuery ;  as,  for  example,  Bamsay  Bonar  and  Co. ;  The  Summerlee  name. 

B  Company ;  or  the  like.  In  general,  a  company  can  assume  any 
Idde  descriptive  name  under  which  to  carry  on  business.  But  the 
ito  that  effect  is  not  absolute.  In  the  Companies  Act,  1862,  sect. 
^  accordance  with  the  provisions  of  the  Joint-Stock  Companies 

1  of  1856,  sect  6),  it  is  provided,  as  a  general  rule,  subject  to  an 
Rption  which  need  not  here  be  noticed,  that  no  company  shall  be 
flkered  under  a  name  identical  with  that  by  which  a  subsisting 
ipany  is  already  registered,  or  so  nearly  resembling  the  same  as  to 
odeidated  to  deceive.  A  similar  restriction,  I  apprehend,  is  capable 
nfoicement  in  reference  to  private  companies  at  Common  Law. 

It  sometimes  happens,  also,  that  the  right  to  use  the  firm  of  an  old 
lUished  company  virtually  carries  the  goodwill  of  the  business  of 
ii  company  with  it  And  there  are  circumstances  in  which  it  would 
to  that  such  firm  could  not  be  adopted  even  by  one  of  the  partners  of 
I  (dd  company.^  In  the  case  of  Marshall,  a  company  composed  of  two 
teers  was  about  to  be  dissolved,  and  it  so  happened  that  the  name  of 
lifam,  under  which  it  had  been  carried  on,  suited  with  exact  accuracy 
I  dicumstances  of  a  new  company  in  the  same  line  of  business,  formed 
one  of  the  partners  of  the  old  company  and  his  two  sons.  The  other 
ctner,  however,  was  also  to  carry  on  the  old  compan/s  business,  and 
vould  have  been  a  great  hardship  on  him  that  his  late  copartner 
mid  have  been  allowed  to  adopt  and  appropriate  the  firm  under  which 
If  had  carried  on  their  trade.  From  the  report  of  the  case,  it 
IB  not  appear  that  the  question  of  the  legal  right  of  one  of  the  two 
rtaiers  to  adopt  the  name  of  the  old  firm  was  settled,  or  indeed 
pdady  discussed ;  but,  in  point  of  fact,  the  old  firm  was  dropped,  and, 
tiie  case  to  be  immediately  noticed.  Lord  Balgray  says, '  In  the  case  of 
latshall,  it  was  found  that  no  partner  of  a  new  establishment  had  a 
ig^t  to  assume  the  old  firm."  Probably,  therefore,  opinions  to  that 
kI  had  been  expressed  on  the  Bench,  though  not  reported. 
The  point  was  afterwards  tried  in  the  case  of  the  Edinburgh  Corre- 
ndent  newspaper,'  where  parties  who  had  carried  on  a  newspaper, 
der  the  above  name,  were  found  entitled  to  prevent  another  paper 
1^  published  under  the  same  nkme,  or  under  such  title  or  appearance 
might  mislead  the  public  regarding  the  identity  of  the  new  and  old 
lers.     This  was  held  an  infringement  of  their  rights,  on  the  principle 

See  Bfarahall  v.  ManhaU,  26th  Jan.  *  Edinburgh  Correspondent  Newspaper, 

S,  F.  C  28th  May  1822,  1  Sh.  407,  2d  Edition. 
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that  the  goodwill  of  the  publication  was  in  a  great  measnie  in  its  fa 
or  descriptive  name ;  and  that  the  goodwill  acquired  by  an  eslaUiiM^ 
paper  was  a  valuable  property,  of  which  no  one  was  entitled  to  depn 
another.  The  same  point  is  brought  out  in  the  case  of  U'Comudi;'.; 
where  it  was  found  that  the  executors  of  one  of  three  joint-proprita; 
of  a  current  newspaper  had  an  interest  in  the  future  publica)a0n8,iUk - 
they  were  entitled  to  sell  by  public  roup,  the  other  proprieton  hia| 
refused  to  purchase. 

As  to  this  point, — the  right  to  use  the  firm, — I  think  there  flieoi 
in  which  a  provision  should  be  inserted  in  a  contract  of  oo-pnitfi^ 
giving  one  or  more  particular  partners  the  right  to  use  an  oldfinB,ii^ 
case  of  a  dissolution ;  for  example,  where  two  or  more  partners,  canjntj 
on  business  under  an  established  firm,  assume  a  junior  partner.  Ill' 
firm,  in  case  of  dissolution,  by  the  junior  going  out,  should  natodf  ■ 
belong  to  the  old  partners,  or  the  survivor  of  them.  And  there  are  (Air. 
cases  again  in  which  such  use  should  not  be  allowed;  and  it  m^li 
thought  advisable  to  fortify  the  rule  of  law  by  an  express  proviskNioi 
the  subject  The  point  is  one  which  may  require  consideratkia  «l 
adjustment^  according  to  circumstances. 

The  next  point  is  the  endurance  of  the  contract 

It  is  not  essential  to  the  contract  that  any  particular  term  of  eodn 

ance  of  the  copartnery  shall  be  specified  in  it    Where  nothing  speeii 

is  said  on  that  point,  the  rule  of  law  is,  that  the  copartnery  mi^lp 

dissolved  (except  to  the  efiect  of  winding  up)  by  any  one  of  the  partaMi 

who  wishes  to  withdraw ;  but  if  he  takes  any  undue  advantage,  or  oefli 

sions  loss  or  damage  by  the  manner  of  his  so  doing,  he  will  be  liaUeii 

the  consequence&^    This  rule  is  founded  on  the  delectus  peratma  impliei 

in  such  contracts.     Moreover,  the  death  of  one  of  the  partners  will,  91 

facto,  operate  dissolution,  if  the  contrary  be  not  provided  for.     The  B* 

solvency  of  a  partner,  however,  does  not  of  itself  operate  dissolatioB 

and  an  insolvent  partner,  though  unable  to  contribute  towards  bmi 

has  been  found  entitled  to  continue  participation  in  the  profits.'    NeillHi 

does  bankruptcy,  of  itself,  operate  dissolution,  though  it  is  a  grouidoi 

which  dissolution  may  reasonably  be  required.^     To  prevent  the  iiifioi- 

venience  and  loss  arising  from  sudden  dissolution,  the  contract  usoallt] 

binds  the  partners  to  carry  on  the  business  for  a  particular  tern  a 

number  of  years,  from  and  after  a  day  or  date  specified.     The  conM 

may  be  for  a  long  or  short  period,  as  the  nature  of  the  business  or  oAe 

circumstances  shall  require.    Partners,  for  example,  in  a  trade  iriMV 

heavy  outlay  is  involved  at  the  commencement,  and,  the  profits  are  ti 

be  drawn  in  a  series  of  future  years  only,  will  make  the  term  of  tbei 

contract  such  as  to  give  them  the  fair  benefit  arising  from  their  ouUay 


iM*Connick  v,  M*Cubbin,  4th  July 
1822,  1  Sh.  541. 

>  Erakine,  iii.  3.  26,  note  126 ;  and 
Marshall's  case,  before  cited. 


'  Paterson  r.  Graat,   12tii  July  1749 
M.  14,678. 

«  Erskine,  iii.  3.  26,  note  129. 
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on  the  other  hand,  the  business  is  of  a  character  not  involving  much 
17,  there  is  not  the  same  occasion  for  lengthened  contract  A  few 
make  so  great  changes,  by  death  and  otherwise,  that  it  will  often 
inconvenient  to  have  exactly  the  same  arrangements  continued 
a  long  term.  The  contract  should,  therefore,  by  its  expiry,  give 
Lty  and  occasion  for  necessary  modifications.  It  may  also, 
itly,  contain  power  to  any  one  of  the  partners  to  withdraw,  either 
Intely,  at  his  discretion,  or  in  certain  contingencies  specified ;  he 
giving  such  preliminary  written  notice  as  shall  be  thought 
But  the  time  of  endurance,  though  in  the  case  of  a  private 
it  must,  if  specified,  be  limited,  may  legally  extend  beyond  the 
lifetimes  even  of  several  generations.  Thus  a  contract  for 
jeara  was  sustained,  in  the  case  of  Warner,  already  cited  ;^  and  it 
there  found,  that  one  of  two  partners  could  not  withdraw  without 
of  his  copartner,  there  being  no  power  of  withdrawal  in  the 
This  was  the  case  of  a  coal  and  salt  work,  involving  heavy 
and  the  copartnery  was  constituted  by  a  deed,  containing 
leases,  by  adjoining  proprietors,  of  the  coal  in  their  respective 
for  the  above  period,  to  be  worked  for  joint  behoof. 
The  mere  fact  that  a  lease,  for  a  term  of  years  imexpired,  is  held  by 
eompany  as  part  of  the  company  property,  does  not  affect  the 
of  the  contract  of  copartnery,  which  can  be  dissolved,  except 
winding  np,  before  the  termination  of  the  lease.^  A  contract,  how- 
may,  under  circumstances  of  a  very  special  nature,  be  dissolved 
its  subsistence.  In  Warner's  case.  Lord  Meadowbank,  Ordi- 
expressed  as  his  opinion,  'that  if  it  is  a  losing  concern,  and 
to  involve  the  pursuer  in  future  loss ;  or,  if  the  defender's 
as  manager  has  been  such  as  to  render  his  fidelity  or  ability 
the  undertaking  justly  suspected,  it  must  be  competent  to  the 
to  get  free  of  the  concern,  by  obtaining  a  dissolution  of  the 
ip,  and  a  sale  of  its  property,'  etc.  etc.  And  in  the  case 
,*  two  out  of  three  partners  were  found  entitled  to  dissolve  a 
lership  before  expiration  of  the  contract,  and  against  the  will  of 
third  partner,  on  the  ground  of  greater  advances  than  were  expected 
reqnired  to  justify  the  carrying  on  of  the  business,  and  the  eventual 
being  doubtfuL  Courts  of  Law,  however,  are  reluctant  to  inter- 
to  control  an  express  agreement  deliberately  made ;  and  in  the  case  of 
^  it  was  held,  as  to  a  certain  church-building  society,  that  difiSculty 
improbability  of  attainment  of  the  end  in  view  would  not  authorise 
lution,  and  that  nothing  short  of  impossibility  would  do  so. 
i  The  contract  of  copartnery  next  declares  the  amount  of  capital  stock  capital  stock 
tf  the  company,  and  the  proportions  in  which  the  partners  shall  be  p^'  ^**' 

1  SmprfL,  page  390.  *  Bain  v.  Black,  decided  in  the  Court 

'IfanhaU's  caae,  and  seqnel  thereto,  of  Session,  17th  November  1846,  not  re- 

Sd  Feb.  1816,  P.  C.  ported ;  affirmed  22d  Febmary   1849,  6 

'  B^rr  r.  Spiers,  18th  May  1802,  cited  BeU's  App.  317. 

I  Bell's  Comm.  ii.  633,  note  2. 


affording  evidence  as  to  Uie  amount  of  the  partners'  contribi 
law  will  hold  Uieir  shares  and  liabilities  to  be  equal 

The  next  provision,  or  rather  set  of  provisions,  has  in  vi 
ally,  the  mode  of  conducting  the  business  of  the  company 
powers  and  duties  of  each  of  the  partners  for  that  purpose. 

We  are  here  exemplifying  the  provisions  of  an  ordinary 
company's  contract  There  are  many  private  conlavcts  n 
elaborate,  and  there  are  also  many  more  which  consist  of  littli 
jottings, — or,  it  may  be,  heads  of  agreement 

The  clauses  applicaUe  to  the  management  will  vary  mnch, 
to  circumstances.  They  will,  in  general,  give  each  partner  poi 
the  company  firm ;  but  only  on  the  proper  business  of  the  cop 
In  questions  with  thiid  parties,  however,  each  partner  has  t 
by  law ;  and  he  has  Uiat  power,  even  though  prohibited  by  tli 
the  stipulations  of  which  aie  generally  binding  only  inter  aod 

The  clause  in  question  ought  likewise^  in  tJl  cases,  to  maki 
for  the  due  and  orderly  management  of  the  business, — the  ohs 
and  Touchera, — keeping  all  necessary  books,— and  balancing  tl 
i^ular  and  stated  intOTvals. 

Along  with  the  power  to  sign  the  company  firm,  in  cmuu 
the  company  business,  thero  will,  in  genera),  be  a  declaiati 
such  power  be  abused,  or  the  funds  of  the  company  appli 
partner  otherwise  than  for  value  received  by  the  company,  ai 
in  their  books,  the  irregularity  shall,  in  the  option  of  the  oth< 
be  held  a  contravention  of  the  contract,  and  sufficient  grotin 
pelling  the  offending  party  to  withdraw  &om  the  concern, 
claitse  will  bind  the  offender  to  relieve  tiie  company  of  aU 
quent  on  his  breach  of  the  contract,  and  may  stipulate  for 
on  account  of  i^juiy  or  damages  occasioned  by  the  Qtalveisati 
I  At  the  close  of  the  Drovisions  reErardins  the  manatrement 
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the  profit^  And  in  general  it  is  presumed,  that  a  partner,  acquiring 
3ght  connected  with  the  compan/s  business,  makes  the  acquisition 
behalf  of  the  company ;  the  law  insisting  that  no  one  partner  shall 
qnire  profit  in  the  line  of  the  compan/s  business,  widiout  his  co- 
iitneis  participating,  or  shall  even  place  himself  imder  circumstances 
!  temptation  to  do  so.'  ^ 

Following  after  the  clauses  applicable  to  the  management  of  the  busi-  Salaries. 
tts,  there  will  sometimes  be  a  provision  for  payment  of  fixed  salaries  or 
iDowances  to  the  partners,  or  some  of  them.  The  stipulation  for  a  salary 
K  required,  specially,  where  a  partner,  valuable  as  a  manager,  or  in  some 
puticular  department,  has  comparatively  a  small  share  of  the  profits ; 
nd  when  his  salary  will  form  a  considerable  portion  of  his  income  from 
the  business. 

The  contract  will  then  declare  the  rights  of  the  partners  in  the  Riorts  aitd 

LIABILITUE8  OF 

pofits,  and  their  liabilities  inter  se,  for  the  losses  of  the  concern ;  and  pabtnkbs. 
ivy  often  wiU  declare  that  the  partners,  respectively,  shall  draw  no 
■ore  than  certain  specified  sums  yearly  from  the  concern,  in  respect  of 
■kiy  and  profits  together ;  the  balance  or  surplus,  if  any,  going  to  their 
nadit  in  personal  account  with  the  company ;  to  be  paid  or  accoimted 
ior,  with  interest,  at  the  dissolution  of  the  company.  This  clause  has  a 
riiolesome  object ;  viz.,  to  strengthen  the  business^  by  increasing  the 
BBoant  of  the  working  or  available  capital,  and  to  keep  down  the 
persona]  expenditure  of  the  partners  respectively. 

When  the  contract  does  not  lay  down  rules  for  the  division  of  profit 
ud  loss,  the  legal  presumption  is,  that  they  are  to  be  divided  according 
to  the  amount  of  the  stock  put  in  by  each  partner  respectively.  But,  on 
Muse  shown,  a  partner  will  be  found  entitled  to  a  larger  proportion  than 
Moesponds  to  his  share  of  the  stock.^  When  neither  the  proportions  of 
Blie  stock  nor  the  division  of  the  profits  are  provided  for,  Erskine  says^ 
Siat  both  are  presumed  to  be  equal,  unless  the  contrary  be  proved  to 
ksf  e  been  agreed  on.  An  extra  allowance  will  not  be  made  to  one  of  the 
putuers,  merely  on  the  ground  that  he  did  the  greater  part  of  the  work.^ 
tnm  the  report  of  M'Whirter's  case,  it  does  not  appear  that  there  was 
my  input  stock  in  that  case ;  and,  there  being  no  stipulation  to  the  con- 
huy,  the  Court  held  the  shares  to  be  equal  The  same  rule  was  applied 
b  the  case  of  a  joint  adventure ;  and  it  was  said  that,  in  such  transac- 
tioDS,  equality  of  interest  was  presumed  when  the  contrary  was  not 
poved*    But^  in  a  case  where  there  was  a  partnership  without  any  con- 

^  WaOsoe,  HamUton,  k  Co.  v.  Oampbell,  *  Erskine,  iii.  3.  19. 

Ift  June  1821,  1  Sb.  54 ;  affirmed  23d  *  See  M'Whirter  v.  Guthrie,  14th  Feb. 

Fne  1824,  2  Sh.  App.  467.  1822,  1  Sb.  319. 

'  Menses,  p.  425.  *  Fergusson  v,  Graham,  3d  June  1836, 

*  SCrnftlien  v,  Barr,  19th  May  1826 ;  2  14  Sh.  871. 
WHk  8h.  App.  153. 


*  A  partner  acqairing  privately  for  himself  a  new  lease  of  the  company  premises,  to 
MDinenoe  on  expiry  of  the  contract  of  copartnery,  was  held  to  have  acquired  the  lease 
V  behoof  of  the  copartnery,  and  the  former  partners  were  found  entitled  to  share 
I  the  profits  of  the  business  in  proportion  to  their  shares  in  the  copartnery— M'Niven 
.  Fellers,  2d  Dee.  1868,  7  Macph.  181. 
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tract  at  all,  the  House  of  Lords,  reversing  the  judgment  of  the  Ckmital 
Session,  found  that  there  was  no  presumption  of  law  in  fiayont  d 
equality  of  interest  between  the  partners;  and  that  the  extent  of  a  d»« 
ceased  partner's  share  was  a  question  of  fact  to  be  ascertained  by  a  jmj,^ 
In  general,  a  partner's  share  of  loss  will  correspond  with  his  dun 
of  profits.  But  the  contrary  may  not  only  be  provided  expreaafy,  M 
may  be  inferred  from  circumstances,  and  the  conduct  of  the  partfea.  A 
case  of  this  nature  occurred,  where  the  manager  of  a  company  hid.  If 
the  contract  of  copartnery,  a  salary,  and  likewise  a  share  of  the  prailik 
according  to  a  proportion  of  capital  stock,  not  advanced  by  him,  biiiflk 
down  in  his  name  by  way  of  nominal  interest,  for  the  purpose  of  maknn 
an  addition  to  his  salary ;  depending,  however,  upon  the  success  lesottqg 
from  his  skill  and  industry.  The  contract  declared  the  partners  ^ndal* 
ing  this  manager)  interested  in  the  profits  and  loss  in  certain  spedfidi 
proportions.  But  in  the  whole  circumstances  of  the  case  (which  is  toj 
special)  it  was  considered  that  the  provision  as  to  division  of  profit  and 
loss  was  not  intended  to  apply  to  the  case  of  the  manager.' 

In  general,  a  party,  who  in  reality  is  to  be  only  the  manager,  od^ 
not  to  be  even  nominally  a  partner.  The  agreement  with  him  diodl 
not  be  made  by  the  contract  of  copartnery,  but  by  a  separate  probatiia 
document  stating  his  salary ;  which,  if  so  arranged,  may  be  more  or  to 
dependent  on  the  results  of  the  business, — he  being  always  declared  fid 
liable  for  losses  in  any  event. 
Provision  fob  The  contract  will  next  make  provision  for  settlement  with  the  i^ 
TOHBBraB-  sentatives  of  any  partner  dying  during  the  subsistence  of  the  copaitnoj; 
8KNTATIVE8  OF  aud  if,  as  is  very  common,  a  partner,  on  becoming  bankrupt  or  inadyn^ 
PABTNBR.  is  to  be  bound  to  withdraw  &om  the  concern,  provision  will  be  made  for 
settlement  with  his  trustee  or  creditors.  The  usual  armngement  is  to 
declare  the  interest  of  the  party  dying,  or  becoming  bankrupt  or  insol- 
vent, to  be  fixed  by  the  balance-sheet  made  up  as  at  the  time  for  balanc- 
ing last  before  his  death,  bankruptcy,  or  insolvency ;  and  to  pay  tb 
amount  there  brought  to  his  credit,  to  those  in  his  right,  at  such  intemii 
and  by  such  instalments  as  the  means  of  the  concern  will  reasonably  aOof- 
For  these  instalments  it  is  usual  for  the  company  to  grant  their  billBi 
and  the  contract  should  provide  for  such  bills  being  accepted  without 
security.  The  surviving  or  solvent  partners  will,  however,  further  beoooe 
boimd  to  relieve  those  in  right  of  the  deceased,  or  bankrupt  or  insolved 
partners,  of  all  the  obligations  of  the  concern ;  and  to  report  discfaaiges 
thereof  within  a  specified  period.  On  the  other  hand,  the  contract  wiD 
declare  that,  upon  the  death,  or  bankruptcy,  or  insolvency  of  a  partner,  biB 
share  in  the  company  property  shall  fall  to  the  surviving  or  solvent  paitr 
ners,  rateably  according  to  their  own  then  existing  shares  in  the  ooncera. 
If  the  contract  provides  that  a  partner's  representatives  are  to  be 

^  Campbell's     Trustees     v,     Thomson,  v,     Clark,    29th     November    1S59,    SS 

26th   May  1829,    7   Sh.   650;    reversed,  D.  44. 

14th  Feb.   1831,  5  Wil.  &  Sh.  16  ;   see  '  Geddes  v,  WaUace,  24ih  July  1820^  S 

also  Aberdeen  Town  and  County  Bank  Bligh*s  App.  270. 
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mt  acoording  to  the  last  balance  made  before  his  death,  and  the 
Ay  have  been  in  nse  to  balance  annually  on  any  particalar  day, 
jviving  partners  are  not  entitled  to  injure  the  interests  of  a  de- 
g  partner  by  delajring  the  actual  balance,  even  although  the  con- 
ices  not  expressly  name  the  time  for  the  balancing.  In  a  case 
an  annual  balance  was  provided  for,  and  the  balance  was  usually 
:  in  May,  a  partner  foreseeing  his  own  death  as  probable,  re- 
Dy  required  the  manager,  after  the  usual  time  for  balance  came, 
kiteily  in  the  form  of  notarial  protest,  to  strike  the  balance  of  the 
e  year.  The  partner  survived  till  July,  previously  to  which  the 
»  had  not  been  struck ;  but  the  House  of  Lords,  affinning  the  judg- 
>f  the  Court  of  Session,  held  the  surviving  partners  liable  to  account 
ling  to  the  balance  which  ought  to  have  been  struck  in  the  month 
ly  before  their  copartner^s  death;  not  the  last  balance  actually 
,  and  which  was  in  the  month  of  May  of  the  preceding  year.^  On 
lier  hand,  when,  between  the  date  of  the  last  balance  and  the  death 
irtner,  the  concern  became  hopelessly  insolvent,  and  was  ultimately 
d  to  wind  up,  the  representatives  of  the  deceasing  partner  were 
not  entitled  to  claim  upon  the  balance-sheet  struck  before  his 
although  the  contract  expressly  allowed  such  claim.' 
is  not  unusual  to  introduce  in  contracts  power  to  the  partners  to  Powir  to 

,,  ..  .  t_  •    •       1  X     -I  •        J.  J.!      •        ALTER  OBIOniAl* 

alterations  on  the  original  agreement,  by  minutes  or  otherwise  aorekmknt. 

ed  on  the  contract,  or  engrossed  in  the  company's  books.     But 

utners,  when  they  all  concur,  have  such  power,  without  special 

ion  in  the  contract,  and  it  is  open  to  them  to  adopt  what  form  they 

fit,  whether  it  corresponds  with  the  express  clause  in  the  contract 

w    The  terms  of  the  alteration  ought  to  be  clear  and  distinct ;  and 

.  be  convenient  that  the  form  be  agreeable  to  what  is  pointed  out 

)  contract,  or  at  least  probative. 

le  contract  next  provides  as  to  the  mode  of  winding  up  the  com-  Provmiok  ab 

I  afTairs  upon  the  termination  of  the  copartnery ;  and  here  different  the  oompant's 

f  provisions  will  be  found  necessary,  in  the  case  of  companies  of  ^^'-^^^ 

iut  characters.    The  general  object  is  to  realise  the  estate  and  debts 

)  the  company,  to  clear  off  all  their  liabilities,  and  to  divide  the 

IS  among  the  partners,  or  allocate  on,  and  recover  from  them,  the 

ccording  to  their  interests,  all  as  speedily  as  is  consistent  with  good 

ir  administration. 

is  not  uncommon  to  appoint  some  professional  man,  in  whom  the 

3  have  confidence,  arbiter,  with  the  necessary  powers ;  and  when  the 

irs, — in  a  minute  of  dissolution  of  their  copartnery,  and  expressly 

lie  view  of  winding  up  the  whole  affaire  of  the  company,  and  divid- 

e  assets  among  the  partners  and  their  heirs, — named  an  accountant 

\  and  arbiter  between  them,  with  power  to  call  for  the  books, 

iter  «.  Orr's  TroBtees,  30th  May  '  BUur  v,  Donglas,  Heron,  ft  Co.,  15th 

j>t  reported) ;  affirmed  26th  Feb.      Feb.  1776,  M.  14,577  (affirmed  30th  April 
Paton  295.  1777). 


wnen  tne  contract  is  suent,  or  cotnains  no  aaeqnste  piov 
subject  of  the  mode  of  winding  up,  ot  when  there  is  no  special 
that  ^  rights  of  partdea  are  left  to  the  operation  of  the 
^nriety  of  cases  may  have  to  be  provided  for,  though  here  ^ 
only  to  those  of  a  leading  or  comprehensivB  chamcter.  j 
role,  company  property,  incapable  of  division  among  the  pui 
to  the  disposal  of  which  the  parties  cannot  agree,  most  be  ao 
auction.  It  was  bo  found  as  to  the  lease  of  a  shop  in  Edix 
ascertaining,  by  the  report  of  tradesmen,  that  the  premia 
capable  of  being  actually  divided  between  the  copartneta.* 

In  cases  where  the  partners  of  the  dissolved  company  an 
the  same  business  separately,  and  where  the  outstandii^  c 
the  company  are  inconsiderable,  it  may,  in  general,  be  advisal 
or  allot  am(mg  the  partners,  according  to  their  intereata,  such 
in-trade  as  is  suitable  to  their  business,  and  to  allow  only  v 
to  be  sold.  The  debts  due  to  the  company  in  soch  coses  may 
as— (I.)  good  debts ;  (2.)  debts  of  doubtfnl  value,  and  set  do 
so  much  per  £1 ;  and  (3.)  debts  bad,  or  of  uncertain  value  TI 
should  be  allotted  to  the  partners  according  to  their  share  oi 
the  company's  assets,  each  taking  the  collection  and  risk  of 
fall  to  him,  so  that  there  may  be  no  question  of  due  diligence 
or  after-acconnting,  regarding  such  debts.  Hie  doabtful  d 
allotted  in  like  manner,  or  along  with  the  bad  debts  handed 
third  party,  to  be  realised  as  &r  as  possible,  and  the  proct 
come  in,  to  be  divided  among  the  partners  according  t»  th 
Even  in  such  cases,  however,  if  there  are  considerable  debts 
against  the  company,  the  simplest  and  most  secure  way  of  [ 
their  payment  will  be  to  hand  over  a  sufficient  amount  of  g< 
some  third  party,  mutually  agreed  on,  to  be  realised.  He  wi 
to  pay  tbe  debts  out  of  tiie  proceeds,  and  to  divide  Ihe  su 
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be  80  employed,  their  comse  apparently  is  to  apply  to  the  Court  of 

to  name  a  judicial  factor  for  these  purposes. 
LuUj,  the  contract  will,  in  general,  contain  a  clause  referring  all  dis-  Clause  of 
or  differences  that  may  arise,  rektive  to  the  meaning  or  execution  ^^'^^^ 
deed,  or  the  rights  and  interests  of  the  partners,  or  their  repre- 
to  an  arbiter,  or  to  arbiters  in  succession,  with  the  powers  and 
LOUS  usual  in  cases  of  submission.     But^  as  before  explained,^ 
ion  of  disputes  or  differences,  to  arise  under  any  ordinary 
of  copartnery,  to  an  arbiter  to  be  named,  or  to  a  party  merely 
as  holding  a  particular  office  for  the  time,  is  not  binding,  and 
not  even  oblige  the  parties  to  name  an  arbiter,  or  enter  into  a  re- 
at  alL    An  attempt  by  a  partner  to  terminate  the  copartnery,  by 
wrongous  proceedings  with  a  view  to  procuring  sequestration,  is 
a  difference  in  the  sense  of  the  above  clause,  and  raises  a  point  for 
it  by  the  Court,  not  for  the  arbiter,  pven  though  he  is  named.^ 
[Ihe  contract  will  conclude  with  consent  to  registration  and  testing-  clause  of 
the  consent  being  made  applicable  not  only  to  the  contract,  but  *^"'"^'"°"« 
to  any  alterations  thereon,  and  to  any  decree-arbitral  to  be  pro- 
in  the  submission.    The  consent  will  be  with  a  view  to  decree 
diligence  on  six  days'  charge ;  and  the  deed  will  be  completed  with 
usual  solemnities  of  an  ordinary  deed. 

^Bifc  the  contract,  though  informal,  may  be  validated  by  rei  inter-  informal 
L*     Indeed  a  partnership  can  be  constituted  without  any  written  ^^'^^^^^^ 

at  alL    In  the  case  of  Livingston,^  three  individuals  had  entered 

a  copartnery,  imder  a  contract  which  was  cancelled  on  the  occasion 

of  tiiem  withdrawing  from  the  concern.    The  other  two  carried  on 

business  for  two  years,  continuing  the  old  books.    They  insured 

premises  as  in  name  of  a  company ;  they  sued,  and  were  sued,  as  a 

and  letters  were  addressed  to  them  as  such.    They  applied  for 

m  in  the  character  of  a  company  ;  and  the  Court,  in  a  compe- 

between  certain  creditors  claiming  as  against  the  company,  and 

creditors  claiming  as  if  there  had  been  no  company,  but  only  two 

luals  engaged  in  a  joint  adventure,  preferred  the  former,  being  those 

ebdmed  as  company-creditors. 

Hhea  A  written  contract  is  founded  on,  parole  testimony  is  not  a 
it  mode  of  proving  its  terms ;  and  a  proving  of  the  tenor  will 
be  allowed  on  sufficient  evidence  that  the  written  document  is  lost 
dble.* 
And  here  I  may  observe,  that  by  the  constitution  of  a  copartnery  a  company 
persona  is  created,  which  subsists  till  the  affairs  are  actually  ?^^  ^^^ 
up,  notwithstanding  the  dissolution  of  the  company  as  a  trading 

^  '  A^^ra,  page  36S.  *  Livingston  v.  Gordon,  17th  Jan.  1755, 

P'Lnder  V.  Wingate,  9th  March  1852,  M.  14,551. 
|iDt633. 

^Hmj  v.  SinclAir,  3d  July  1800,  BeU*8  ^  Aberdeen  Town  and  County  Bank  v. 

I.  ii  646,  note  3.  Clark,  30th  Nov.  1860,  33  Jnriiit,  44. 
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or  going  concern.  It  will  even  subsist  to  the  effect  of  winding 
withstanding  the  death  of  all  the  partners.^  And  when  all  the 
are  dead,  and  it  can  be  shown,  after  the  dissolution  of  the  comp 
going  concern,  that  there  is  great  risk  of  confusion  and  loss  for 
an  administrator,  the  Court  will  interpose,  by  the  appointment  oi 
cial  factor,  to  wind  up  the  estate.^  ^ 

A  mercantile  company,  unincorporated,  is  not  capable  of  holdii 
property.  This  results  firom  the  principles  of  the  feudal  law,  wl 
general  rule,  requires  one  or  more  individuals  as  vassals  in  lands 
feudal  tenures ;  and,  when  feudal  property  is  acquired  for  a  comp 
usual  to  establish  the  title  thereto  in  the  persons  of  the  partnersindi* 
and  the  survivors  and  survivor  of  them,  in  trust  for  behoof  of  the  c 

Leasehold  property  acquired  by  a  company  can,  however,  be 
the  company  socio  nomine  though  unincorporated.' 

But  even  where  the  property  of  the  company  consists  of 
leases,  or  other  estate  which  ex  md  ncUnrd  is  heritable,  the  li 
interest  of  the  partners  is  moveable  or  personal  estate,  and  u] 
death  falls  to  their  executors,  not  to  their  heirs.^  This  appears  1 
from  the  lands,  eta,  being  the  property  of  the  company  as  such 
of  the  partners  as  individuals ;  and  because  at  Common  Law,  a 
from  special  arrangement  to  the  contrary,  such  lands,  etc.,  are : 
sible  among  the  partners  on  the  dissolution  of  the  company,  but 
to  be  realised,  so  that  the  proceeds  may  be  paid  over  to  the 
rateably,  according  to  their  interests. 

A  partner^s  interest  in  the  company  property,  moreover,  is  a 
by  arrestment, — ^the  mode  of  attachment  applicable  to  moveable 
held  by  one  party  for  behoof  of  another.  The  arrestment  will  1 
the  hands  of  the  company  as  the  holders  of  the  fimd.^  But^  if 
ner  himself  could  not  have  withdrawn  the  fund  fix)m  the  couce 
the  subsistence  of  the  copartnership,  his  arresting  creditor  wS 
manner  be  restrained.  Moveable  effects  belonging  to  and  in  the  | 
of  the  company  can  be  poinded  for  company  debts, — ^poinding 
proper  diligence  for  attaching  such  moveable  property  in  the 
the  owner ;  but  the  share  of  any  partner,  in  effects  belonging 
possession  of  the  company,  is  a  joint  and  not  a  separate  interec 
effects,  and  cannot  be  poinded  for  such  partner's  individual  del 


Third  parties.       We  have  hitherto  been  considering  the  operation  of  the  o 

copartnery  as  in  questions  with  the  partners  themselves,  or 


1  BeU*8  Comm.  ii  637. 

<  Dixon  V.  Dixons,  22d  Dea  1831,  10 
Sh.  178 ;  affirmed,  I3th  Aug.  1832,  6  WiL 
ft  Sh.  229. 

3  DenniBtonn,  Macnair,  ft  Go.  v,  Mac- 
farlane,  16th  Feb.  1808,  M.  App.  voce 
Tack,  No.  15. 


«  Minto  V.  Rirkpatrick,  23d 
11  Sh.  632;  Irvine  v.  JrruM, 
1851,  13  D.  1367. 

6  Neilson  v,  Rae,  19th  Noi 
716. 

*  Fleming  v.  Twaddle,  2d  II 
Sh.  92. 


^  See  observationB  of  Lord  President  Inglis  in  Dickie  v,  Mitchell,  12th 
IR.  1Q30. 
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rig^t    As  r^;ards  third  parties,  the  regulations  of  the  contract  are 

little  importance,  at  least  they  cannot  be  founded  on 
much  efifect  by  the  company  in  their  own  favour. 
It  may  be  laid  down,  in  the  first  place,  as  an  absolute  rule,  that,  Liabiutt  op 
jblever  the  contract  may  say  on  the  subject,  the  company  and  all  the  ^^^j^  ^^ 
are  liable,  jointly  and  severally,  for  the  whole  debts  and  obliga-  »■»»• 
imdeitaken  by  the  company ;  likewise  for  all  debts  and  obligations 
en  in  the  proper  line  of  business  of  the  company,  by  any  one 
;  by  his  signing  the  name  or  firm  of  the  company.^    The  law  holds 
to  the  above  extent,  every  partner  is  specially  authorised  by  his 
to  bind  the  company.^     This  rule  holds  even  against  indivi- 
who  were  dormant  partners ;  and  in  favour  of  creditors  who  were 
•0  much  as  aware  of  such  individuals  being  partners.'    And  a  part- 
who  retired  fix)m  the  company  by  agreement,  reserving  a  share  of  the 
was  held  to  be  still  (as  regarded  third  parties)  a  partner,  and  liable 
'    The  rule  further  operates  to  subject  those,  who  were  at  one  time 
in  liability  for  debts  contracted  after  they  had  retired,  and 
eeased  to  be  interested  in  the  profits  of  the  company,  in  questions 
parties  to  whom  the  feu^t  of  their  retirement  had  not  been  duly 
known.^ 
A  party,  in  order  to  his  liberation  from  the  debts  contracted  after  his  Noticb  of 
ent,  ooght  to  give  the  utmost  possible  publicity  to  the  fact  of  his  """*™""^* 
ceased  to  be  a  partner.     This  is  usually  done  by  the  insertion  of 
of  retirement  in  the  Oazette,  and  in  one  or  more  ordinary  news- 
circulating  in  the  places  where  the  company  carried  on  their 
;  and  also  by  letters  addressed  to  the  parties  with  whom  the 
y  were  in  use  to  deal    Notice  by  letter  is  sufiScient,  if  the  notice 
to  the  hands  of  the  party  claiming  as  creditor ;  or,  in  the  case 
assignee,  to  the  hands  of  the  cedent,  prior  to  the  date  of  the  assig- 
^    But  it  is  not  sufB.cient  if  the  notice  is  not  brought  home  to  the 
Notice  is  necessary  even  in  the  case  of  a  dormant  partner  on 
letirement^    But  when  the  dissolution  is  occasioned  by  death, — the 
being  a  public  fact, — ^parties  are  bound  to  know  it ;  and  the 
ives  of  the  party  deceased  are  not  liable  for  debts  contracted 
his  death^    Private  knowledge  of  the  retirement  of  a  partner  is 
sufficient  to  operate  such  partner's  relief  from  subsequent  obligation 

^'Dtewar  «.  IfDlar,  14ih  June  1766,  M.  «  Dalgleish  and  Fleming  v,  Sorley,  24th 

Linen  Co.  v.  Alexander,      May  1791,  Home  746. 
Jan.  1S53,  16  D.  277.  ^  Bertram  v.  Maointoah,  13th  Feb.  1822, 

1  Sh.  314. 

*  Sawers    v.     Tradestoun     Victnalling 
Society,  24th  Feb.  1815,  F.  C. 
^  Hay*8  case,  already  cited. 
8  Christie  v.  Royal  Bank,    17th  May 
1839,  1  D.  745 ;  Erskine,  iii.  3.  26,  note 


'Wateon  v.  Smith,   17th   Dec    1806, 
756 ;  Hay  v,  Mair,  27th  Jan.  1809, 


^ 


*  Bolton  and  others  v.  Manafield,  18th 
fril  1787,  3  Paton'a  App.  70. 


128. 


*  Where  one  partner  admitted  and  the  others  denied  liability  for  a  company-debt, 
—  mm  given  againat  the  partner  admitting  liability,  reserving  his  claim  of  relief 
the  other  partnera— Elliot  v.  Aitken,  23d  June  1869,  7  Macph.  894. 
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actually  paid,  or,  in  regard  to  him,  discharged.^ 

Company-debts,  when  claimed  from  a  partner  or  his  repreaei] 
must  be  duly  constituted  against  the  company.  When  they 
as,  for  example,  by  the  company's  bond  or  bill,  the  representatiTi 
partner  can  be  sued  for  pajrment  without  calling  the  company 
the  debt,  if  not  so  constituted,  must,  in  the  first  place,  be  duly  con 
against  the  company. 
Partner's  It  is,  however,  only  for  debts  in  the  ordinary  and  proper  a 

the  company's  business  that  one  partner  can  bind  the  company  1 
ing  the  company  name.  Thus,  where  the  managing  partner  of  a  o 
subscribed  with  the  company  name  a  guarantee  for  behoof  of  a  lel 
his  own,  for  the  price  of  goods  of  a  class  in  which  the  compaigr 
deal,  the  party  furnishing  such  goods  was  found  not  entitled  to  | 
that  they  were  to  be  applied  for  behoof  of  the  company,  and  wai 
bond  fide  to  assume  that  the  guarantee  was  binding  on  the  o(b 
ners.^  Neither  can  an  individual  partner  efiectually  bind  the  m 
by  merely  signing  the  name  of  the  firm,  for  pajrment  of  his  privaJ 
And  individual  partners  cannot  of  themselyes  perform  acts  of  er 
nary  administration  so  as  to  bind  the  company,  because  it  is  m 
presumed  that  power  to  do  such  acts  is  conferred  on  each  of  the  p 
Thus,  as  already  stated,^  a  partner  cannot  bind  the  company  to  si 
claim  to  arbitration,  that  being  an  extraordinary  act*  In  'Eng^ 
settled  that  a  power  of  attorney  cannot  be  granted  by  a  company  i 
the  consent  of  all  the  partners ;  and,  on  principle,  it  appears  piobal 
the  same  rule  would  be  held  applicable  in  Scotland ;  because  i 
of  attorney  on  behalf  of  a  company  is  a  delegation  to  another,  of  U 
pan/s  powers  in  the  matter  in  question,  which  is  an  extraordina 


1  Aytonn  v.  Dundee  Banking  Co.,  19th         *  M'Nair  and  Co.  v.  Gray,  B 
July  1844,  6.  D.  1409.  Spiers,  19th  Jone  ISOS,  Home,  1 
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i  general  ndey  the  partners  of  a  company  will  be  liable  for  obliga- 
idertaken  by  each  other  for  work,  which,  when  executed,  is  to  be 
y  property.  But  this  rule  is  subject  to  exceptions.  The  question 
dderotion  of  the  Court  is,  whether  the  contract,  made  by  the 
lal  partner,  is  entered  into  by  the  other  party  with  him  as  acting 
self  and  for  his  own  behoof,  and  on  his  own  responsibility,  or  for 
ipany  and  on  its  responsibility.  In  the  latter  case  only  is  the 
y  liabla^ 

lay  here  notice  a  case,  which  may  at  first  sight  appear  an  excep- 
n  the  rule  of  a  partner's  liability  for  loss  in  consequence  of  having 
interest  in  profit&'  A  party  contracted  with  a  company  of  pub- 
for  the  publication  of  a  book,  of  which  he  had  the  copyright ; 
ipany  being  to  undertake  the  whole  expense,  responsibility,  and 
;  and  he  to  have  a  share  of  the  profits,  and  to  bear  no  loss.  The 
srs  failed,  and  the  person  who  had  sold  them  the  paper  for  the 
iimed  payment  of  his  account  from  the  proprietor  of  the  copy- 
)  interested  in  the  profits,  and  a  partner.     But  the  Court  held 

was  not  a  partner ;  and  that,  although  the  price  payable  for  the 
'  publication  was  dependent  on  the  amoimt  of  the  profits,  the 
ion  between  him  and  the  publishers  was  merely  a  sale  of  such 

publication  by  him  to  the  publishers.^ 

important  point  may  here  be  also  noticed,  which  was  recently  trust  vunds. 

viz.,  that  when  trust-funds,  imder  the  administration  of  the 

of  a  company,  are  employed  for  the  ordinary  business  purposes 
company,  the  beneficiaries  are  entitled,  in  their  option,  to  take 
ive  per  cent  interest  thereon,  or  the  profits  realised  from  the  use 
loney.'  But,  unless  all  the  partners  of  the  company  are  trustees 
larty  to  whom  the  funds  belonged,  the  claim  of  the  beneficiaries  to 
uctends  only  to  the  proportion  realised  by  the  partner  who  is  a 
himself,  out  of  the  trust-money, — ^not  to  the  whole  profits  arising 
opartnery  from  such  money.^ 

case  of  l^e  bankruptcy  of  a  company,  the  creditors  of  the  com-  Rankino  of 
e  entitled  to  claim  and  be  ranked  for  drawing  dividends  on  the  ^'*™"^"*- 
both  of  the  company  and  of  the  partners  as  individuals.     In 
\  on  the  company  estate,  such  creditors  are  not  required  to 
he  value  of  their  claim  or  ranking  on  the  individual  partners' 

h  Co.  V.  Hadean,  6ih  March  D.  321 ;  Laird  v.  Laird's  Tnuteea^  26th 
[).  751.  June  1855,  17  D.  984. 

lea  9.  Wood,  8th  March  1839, 

*  Continnation  of  case  of  Laird,  28th 
ioe  V.  Black,  Itt  Feb.  1855,  17      May  1858,  20  D.  972. 


I  been  held  by  the  House  of  Lords  in  the  English  case  of  Ck>x  v.  Wheatcroft 
OAO  (8  Clark's  H.  L.  cases,  208),  that  the  true  test  of  a  partner's  liability  is 
p«tion  in  profits,  but  whether  or  not  the  other  person  or  persons  conducting 
B  were  his  agents  for  carrying  it  on.  See  Clark  on  Partnership,  L  56  ;  and  28 
cap.  86,  which  proyides  for  several  cases  in  which  a  share  of  profits  may  be 
^oat  liability  for  loss. 


pany  ftnd  partners  are  jointly  and  severally  liable  tn  aoli 
creditor ;  but,  in  company-debtB,  the  company  is  the  prop 
principal ;  the  partners  are  cautioners  for  the  company,  and 
partners  is  cautioner  for  his  copartners.  In  claiming  on  t 
the  proper  debtor  (the  company),  there  is  no  deduction  of  t 
the  claim  apon  the  cautioners ;  because  the  proper  debtor  i 
pay  in  full,  irrespective  of  the  cautioners.  But  the  same  pr 
not  apply  in  claiming  upon  the  estate  of  the  cautioners.  1 
tion  is  only  subsidiary.  Accordingly,  in  claiming  on  the 
estate  for  a  dividend,  the  value  of  the  claim  on  the  priudj 
estate  is  to  be  deducted,  and  the  dividend  from  the  cantionei 
payable  only  on  the  balance  ;  and,  in  claiming  for  voting  oi 
of  each  of  the  partners,  the  value  of  the  claim  on  the  estates 
partners  is  likewise  to  be  deducted.  This  appears  to  aria* 
least,  from  the  general  role  applicable  to  cautionary  obligatia 
cautioner  on  paying  the  debt  is  entitled  to  be  ranked  for  t 
and  to  drav  the  value  from  the  proper  debtor.  But  that  r 
hold  in  reference  to  the  liability  of  the  partners  of  a  comp 
dually,  for  payment  of  the  proper  debts  of  the  company, 
partners  pay  the  vrhole  debts  of  the  company  in  full  Exc 
case,  no  partner,  though  only  a  cautioner  for  the  compaoy,  o 
the  estate  of  the  company. 


CHAPTEE  IV. 

Pnuo  OB  We  shall  now  consider,  as  shortly  ea  possible,  tihe  con 

^^^j^     Public  or  Joint- Stock  Companies;  that  is,  associationa  of 
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rs  or  domicile,  the  amount  of  the  capital  stock,  the  number  of  the 
into  inrhicli  it  is  to  be  divided,  and  the  manner  in  which  the  stock 
le  raised  or  called  up. 

\  far,  there  is  not  much  difference  between  the  two  classes  of  con- 
The  roles  regarding  the  conduct  of  the  business  differ  as  to 
3,  in  the  two  cases.  In  private  companies,  the  management  is 
ly  undertaken  by  the  partners ;  and  the  contracts  set  forth  their 
stive  duties  on  that  point.  Joint-stock  companies  generally  place 
affairs  under  the  charge  of  a  committee  of  management,  chosen  from 
g  the  partners,  and  caUed  the  directors  of  the  company.  These 
x>r8,  again,  appoint  managers,  secretaries,  auditors,  or  others,  who 
or  may  not^  be  shareholders,  to  transact  (\mder  their  orders)  with 
>ublic ;  to  keep  books  and  cash ;  carry  on  correspondence,  and 
rally  attend  to  all  necessary  details.  The  constitutions  of  joint- 
;  companies  contain  the  necessary  provisions  on  these  points ; 
dse,  as  to  the  mode  of  electing  future  directors,  whilst  the  company 
sts ;  the  right  of  shareholders  to  transfer  their  shares  of  the  com- 
-fltock ;  the  division  of  profits  or  loss  among  the  shareholders  ;  and 
rinding-up  of  the  company,  either  upon  its  term  of  endurance  coming 
I  end,  or  when,  by  losses  in  the  business,  it  shall  be  necessary  or 
ily  expedient  to  wind  it  up.  These  provisions  are,  in  principle, 
much  akin  to  those  of  the  private  contract  of  copartnery. 
lie  writings  by  which  joint-stock  companies  are  constituted,  ai*e  comTirunoir 
»U8 ;  consisting  of — sometimes  Statute  alone ;  sometimes  a  contract  %^^^^^ 
partnery,  or  deed  of  constitution  alone ;  sometimes  both  Statute  and 
fact  or  deed  of  constitution. 

liose  of  the  first  class,  constituted  by  Statute  alone,  have  their  general 
isions — ^that  is,  such  as  are  usual  in  all  ordinary  joint-stock  com- 
es— ^laid  down  in  the  Act  8  &  9  Vict  cap.  17,  called  the  'Com-  thboompahikb 
ies  COauses  Consolidation  (Scotland)  Act,  1845  ;'  which  is  applicable  ^^'^^' 
le  constitution  and  management  of  all  joint-stock  companies  formed  (Soorukin)) 
tatnte,  in  Scotland,  after  its  date.  These  provisions  have  reference 
le  distribution  of  the  capital  of  the  company  into  shares  or  stock ; 
evidence  of  proprietorship  of  shares,  by  means  of  a  register  of  share 
ock  holders ;  the  transmission  of  shares  to  purchasers,  heirs,  and 
rs  ;  the  calling  up,  from  shareholders,  of  the  amoimt  of  the  shares 
grhich  they  have  subscribed  their  names;  the  powers  conferred 
lie  company  of  borrowing  money,  and  the  granting  of  relative  deeds. 
I  follow  the  regulations  as  to  the  management  of  the  company ; 
tal  meetings  of  shareholders ;  their  votes ;  the  election  of  directors ; 
Kywers  of  the  directors,  and  their  general  mode  of  proceeding ;  the 
intment  of  auditors,  and  their  duties  ;  the  security  to  be  taken  from 
us  intrusted  with  company-money ;  the  keeping  of  accounts, 
icing  of  books,  and  ascertaining  profits  or  loss ;  making  dividends 
:>fit,  which  are  never  to  be  made  so  as  to  reduce  the  capital  stock  ; 
r  to  make  bye-laws ;  appointment  of  arbitrators  to  settle  differences 
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directed  to  be  settled  by  arbitration ;  the  service  of  summonaeB  ci 
notices  upon  the  company ;  and  the  mode  of  recovering  penalties  ai^ 
ing  either  the  company,  or  others,  nnder  their  Acta. 
Sfioial  aot.  Each  company,  of  the  class  now  before  us,  has  a  special  Ac^  vift 

which  the  provisions  of  the  above  general  Act  are  incoipoiated,  so  hr  « 
applicable,  and  so  far  as  not  varied  or  altered.  The  object  of  the  spedil 
Act  is  to  fix  the  name  of  the  company;  to  describe  its  busineaB;  to 
declare  its  domicile ;  to  name  its  first  directors ;  and,  in  general,  to  pit 
in  active  operation  a  company,  intended  to  execute  a  specified  imdv* 
taking,  or  to  carry  on  a  particular  business,  in  accordance  with  the  pio^ 
visions  of  the  general  Act 
Joint-stock  Joint- stock  companies  of  the  second  class  (those  constituted  by  OGt* 

2nTti™fBY^^  tract  of  copartnery  or  deed  of  constitution  alone)  have,  in  their  oontiidii 
CONTRACT  OP     or  othcr  deed,  very  much  the  same  provisions  as  those  of  the  incoro* 

OOPAETNERT.  'J  r  r^ 

rated  companies,  as  contained  in  the  special  and  general  Acts ;  with  WB 
addition,  that  they  will  often,  particularly  in  the  case  of  insonnet 
companies,  have  to  define  the  nature  of  the  securities,  or  investments^  (■ 
which  company-funds  are  to  be  employed ;  and  they  will  always  oot- 
tain  provisions  for  accomplishing  the  dissolution  of  the  company,  td 
for  winding  up  its  affairs,  in  case  of  the  loss  of  a  certain  proportion  of 
their  capital 
Jonrr-8TooK  By  the  Joint-Stock  Companies  Acts  of  1856, 1857,  and  1858,^  joiBi- 

op^SMTssr*  stock  companies  then  future,  consisting  of  more  than  twenty  paitaoik 
AND  isSs.  '  other  than  companies  for  the  purposes  of  banking  and  insurance  w«l 
required  to  be  constituted  and  regulated  according  to  the  provisioucf 
these  Acts,  unless  they  were  constituted  by  special  Act  of  Parliaments^ 
Soyal  Charter,  or  Letters  Patent  And  future  banking  companies,  oot- 
sisting  of  more  than  ten  partners,  were  required  to  be  constitatedsai 
regulated  according  to  the  provisions  of  these  Acts,  along  with  the  Joint- 
Stock  Banking  Companies  Act  of  1857,'  if  not  on  the  principle  of  limitei 
liability ;  and  with  the  last-mentioned  Act,  and  the  Act  of  1858,'  if  €t 
the  principle  of  limited  liability. 

But  there  is  one  very  important  privilege  of  a  statutory  corponte 
which  is  excepted  and  declared  not  to  be  conferred  by  the  Acts  in  fiTQir 
of  our  more  modem  banks.  I  mean  limitation  of  liability  conseqieDtoB 
incorporation.  A  proper  company,  whether  for  banking  or  other  ya- 
poses,  has  a  separate  jper^ona  for  particular  purposes.  But  the  partner 
or  shareholders  are  not  sunk.  On  the  contrary,  they  are  jointfytnd 
severally  liable  for  the  company-debts,  and  any  one  of  them  csn  be 
sued  for  such  debts  because  they  are  partners.  The  members  of  t 
corporation,  however,  appear  to  be  in  a  different  position.  Thqr  k*^ 
no  existence  separate  from  the  corporation,  or  cprporate  perstma.  Thj 
are  not  partners  of  a  company,  but  members  of  a  corporation ;  and  j^ 
sons  dealing  with  the  corporation  do  not  deal  with  its  members,  wb 

U9  ft  20  Vict.  cap.  47  ;  20  ft  21  Vict  cap.  14 ;  and  21  ft  22  Vict  capi  60. 
«  20  ft  21  Vict  cap.  49.  «  21  ft  22  Vict  cap.  91. 
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fioordmgly  cannot  be  sued  for  the  corporation  debts.  In  tiie  recent 
)gta  I  refer  to,  however,  it  is  expressly  declared  that  the  shareholders 
m  to  remain  liable  after  incorporation  for  the  debts  of  the  corpo- 
body,  in  the  same  way  as  they  previously  were  for  those  of  the 

The  Joint-Stock  Companies  Acts  were  imperative  not  only  as  to  then 
companies,  as  above,  but  likewise  as  to  all  companies  (other  than 
for  banking  and  insurance)  existing  at  the  time  of  their  being 
and  which  were  then  registered  under  the  Begistration  Incor- 
m  and  Regulation  Act  of  1844,^  which  applies  only  to  such  joint- 
companies,  established  in  Scotland,  as  have  an  office  or  place  of 
in  another  part  of  the  United  Kingdom,  and  imder  the  Limited 
ity  Act  of  1855,' — which  last  Act  does  not  apply  to  Scotland 
idL 

Ihe  Jointr-Stock  Banking  Companies  Act  of  1857  was  imperative, 

ionly  as  to  then  future  banking  companies  as  above,  but  likewise  as 

iail  then  existing  banking  companies  consisting  of  more  than  seven 

I,  and  formed  under  the  Joint-Stock  Banking  Acts  of  1844^  and 

And  the  Joint-Stock  Companies,  and  Joint-Stock  Banking  Com- 
»,  Acts  respectively  could  optionally  be  made  available  to  joint- 
banking  companies,  and  to  joint-stock  companies  generally  (other 
those  for  insurance),  consisting  of  seven  or  more  partners,  having  a 
of  fixed  amount,  divided  into  shares  of  fixed  amount,  and  duly 
itated  by  law,  or,  in  the  case  of  banks,  legally  carrying  on  the 
of  bfljiking  previously  to  the  passing  of  the  Acts,  and  not  being 
ies  thereby  required  to  be  registered. 
The  Acts  before  referred  to  (other  than  the  Begistration  Incorporation 
B^;nIation  Act  of  1844,  and  the  Companies  Clauses  Consolidation 
1845)  did  not  apply  to  insurance  companies,  unless  falling  imder 
Act  of  1844,  as  being  joint-stock  companies,  established  in  Scotland, 
id  having  an  office  or  place  of  business  in  another  part  of  the  United 
Si^dom;  Notwithstanding  the  subsequent  Acts  above  specified, 
iQveforey  insurance  companies,  when  they  could  not  avail  themselves 
'  the  Act  of  1845,  could  be  constituted  only  as  formerly ;  that  is, 
di  by  a  separate  and  independent  act  of  incorporation,  or  deed  of 
^fltitation. 

It  was  obviously  expedient  that  the  laws  relating  to  all  joint-stock 
mpanies^  including  those  applicable  to  the  purposes  of  banking  and 
rmance^  in  whatever  part  of  the  United  Kingdom  their  business  was 
be  carried  on,  should  be  consolidated  as  far  as  possible,  and  that  such 
endments  as  observation  or  experience  had  shown  to  be  desirable, 
lald  be  sanctioned  by  Parliament ;  and  accordingly  '  The  Companies 

1  7  A  8  Vict.  cap.  110.  »  7  &  8  Vict.  cap.  113. 

'  18  ft  19  Vict.  cap.  133.  «  9  &  10  Vict.  cap.  75. 
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introduces  a  new  mode  in  wiiicli  snaretiolders  can  limit  tneir  iii 
viz., — by  guarantee,  which,  as  well  as  the  mode  of  limitation  by 
will  be  presently  explained. 

Eegistration  in  the  Begister  of  Joint-Stock  Companies,  establic 
the  Act  of  1844,  in  order  to  incorporation,  is  the  first  great  requi 
of  the  Act  of  1862,  as  it  was  also  of  the  Act  of  1856.  By  sect  i 
Act  of  1862,  such  registration  is  declared  compulsory  as  to  eveiy  b 
company  ' consisting  of  more  than  ten  persons;'  and  as  to  ever 
company  having  the  acquisition  of  gain  for  its  object,  consisting  ( 
'  than  twenty  persons,  formed  after  the  commencement  of  the  Act^ 
'  such  banking  or  other  companies  are  formed  in  pursuance  of  som 
'  Act,  or  of  Letters  Patent'  There  is  also  another  class  of  exec 
but  not  applicable  to  Scotland. 

After  providing  as  above  for  the  compulsory  registration  of 
companies,  the  provisions  of  the  Act  of  1862  are,  for  distinctnea 
arranged  by  sect  5  into  nine  parts.  These  relate  to  — (1.)  The 
tution  and  incorporation  of  companies  under  the  Act ;  (2.)  Thedi 
tion  of  the  capital  and  liability  of  the  members  of  such  com] 
(3.)  Management  and  administration;  (4.)  Winding-up ;  (5.)  The 
tration  Office ;  (6,  7,  &  8.)  The  application  of  the  Act  to  companie 
tered  under  the  Joint-Stock  Companies  Acts,  to  companies  reg 
but  not  formed,  under  the  Act  of  1862,  and  to  unregistered  com] 
and  (9.)  Eepeal  of  former  Acts  and  temporaiy  provisiona 

It  is  not  requisite  or  suitable  here  to  enter  minutely  into  tl 
numerous  details  of  this  Act  Some,  however,  of  its  provisionB, 
as  of  the  provisions  of  the  former  Acts,  appear  to  call  for  paitic 
ference.  Moreover,  the  Acts  of  1845, 1856,  and  1862  are  em 
Conveyancing  Acts ;  the  arrangement  of  which,  in  parts,  eta,  is 


1  25  &  26  Vict  01^  89. 
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t«uefiil  consideration.     Many  of  the  clauses,  also,  will  be  found  useful 
where  they  apply. 

notice^  firsts  some  of  the  provisions  in  Part  I.  of  the  Act  of  iNooBPoiuTKnr 

the  part  which  relates  to  the  constitution  and  incorporation  ^1^™  ^^ 

iea  under  the  Act ;  and,  when  doing  so,  I  will  occasionally 

out  the  enactments  on  coiTCsponding  points,  in  respect  to  companies 

l^ibcmed  under  the  Act.     By  sect.  6,  it  is  provided,  that '  any  seven  or 

persons  associated  for  any  lawful  purpose  may,  by  subscribing 

names  to  a  memorandum  of  association,  and  otherwise  complying 

tiie  requisitions  of  this  Act  in  respect  of  Eegistration,  form  an  in- 

ited  company,  with  or  without  limited  liability.' 
the  case  of  any  company,  whether  with  limited  or  unlimited  BfrafORAirDim 
',  the  memorandum  of  association  is  to  contain — (1.)  the  name     ^*®^^"^*' 
[fhe  proposed  company,  and  among  other  names  the  Act  gives,  as 
>les,   'The  Patent  Stereotype  Company,'  'The  Highland  Hotel 
ly  (Limited).'     (2.)  The  part  of  the  United  Kingdom — whether 
Scotland,  or  Ireland — in  which  the  registered  ofiBce  of  the 
ly  is  proposed  to  be  situated.     Every  company,  under  the  Act,  is 
(secta  39  &  40)  to  have  a  registered  office  (or  head  quarters), 
all  communications  and  notices  may  be  addressed  ;  but  in  the 
idum   of  association  it  is  enough  to  say  that  the  registered 
is  to  be  in  England,  Scotiand,  or  Ireland,  without  naming  any 
or  place.    The  memorandum  is  also  to  state  (3.)  the  objects  for 
the  proposed  company  is  to  be  established ;  for  example,  in  the 
of  the  '  Patent  Stereotype  Company,'  '  The  working  of  a  patent 
of  founding  and  casting  stereotype  plates,  of  which  method 
Smith  of  London  is   the  sole  patentee.'     In  the  case  of  the 
Hotel  Company  (Limited),' '  The  facilitating  travelling  in  the 
of  Scotland,  by  providing  hotels,  and  conveyances  by  sea 
by  land,  for  the  accommodation  of  travellers,  and  the  doing  all 
other  things  as  are  incidental  or  conducive  to  the  attainment  of 
tbove  object' 
Where  the  liability  of  the  company  is  to  be  limited,  there  is  always  Limitatiqii  op 
^1»  added  to  the  name  (as  in  the  example  above  given)  the  word  "^"*"^ 

/  as  the  last  word  in  such  name. 
!'Where  the  limitation  is  by  shares,  the  memorandum  is  to  contain  bt  shares, 

the  three  particulars  above  mentioned) — (4.)  a  declaration  that 
^fiafaOity  of  the  members  is  limited,  and  (5.)  the  amount  of  the 
with  which  the  company  proposes  to  be  registered,  divided  into 
jtoBS  of  a  fixed  amount ;  and  each  subscriber  of  the  memorandum  is  to 
Ite  opposite  to  his  name  the  number  of  shares  he  takes,  which  must 
t  be  less  than  one.  It  is  this  subscription  which  defines  the  limitation 
imembei^s  liability  in  the  case  of  a  company  formed  under  the  Act, 
I  limited  by  shares. 

In  the  case  of  a  company  limited  by  guarantee,  the  memorandum  bt  ouabartkb. 
Msociation  is  to  contain  the  first  three  particulars  above  expressed. 


tions  contained  in  the  memorandum  of  association,  exce 
company  limited  by  shares  may  modify  such  conditions,  if  i 
do  80  under  its  r^ulations,  by  increasing  its  capital,  hy  the 
shares,  or  by  consolidating  and  dividing  its  capital  into  ahf 
amount  than  its  existing  shares,  or  by  converting  ite  paid-Q] 
stock.  Any  company  may  also  (sect  13)  change  its  nai 
sanction  of  a  special  resolution  of  the  company,  and  ap] 
Board  of  Trade.  Such  change  is  also  required  (by  seel 
throogh  inadvertence  or  otherwise,  any  company  is  re^t4 
name  identical  with  that  by  which  a  subsisting  company  (n< 
solved,  and  not  consenting  is  already  registered,  or  so  near]; 
the  seme  as  to  be  calculated  to  deceive ;  but  the  rights  ani 
of  the  company  are  to  remain  unaltered  by  the  change  of  na 
The  memorandum  of  association  contains  no  provisio 
mencing  the  business  of  the  company,  or  directing  its 
mam^ement.  The  r^ulations  on  Uiese  and  all  otiier 
intended,  when  expressed,  to  be  contained  in  a  separate  don 
'  Articles  of  Association.'  As  to  this,  the  Act  of  1862  provi 
that  the  memorandum  may,  in  the  case  of  a  company  limih 
and  shall,  in  the  case  of  a  company  limited  by  guarantee  ( 
be  accompanied,  when  r^;istered,  by  articles  of  associatio 
the  subscribers  to  the  memorandum,  and  prescribing  such  re 
the  company  as  the  subscribers  to  the  memorandum  deei 
These  regulations  are  to  be  expressed  in  separate  paiagiaph 
arithmetically, — an  arrangement  very  conducive  to  convei 
the  document  requires  to  be  consulted  or  referred  ta  The 
may  adopt  all  or  any  of  the  provisions  contained  in  the  Tabl 
in  the  first  schedule  annexed  to  the  Act ;  and  in  the  case  ol 
whether  limited  by  guarantee  oi  unlimited,  that  has  ft  C8| 
into  shares.  Uiev  shall  state  the  amount  of  capital  witji  wb 
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sred.  The  articles  will  further,  as  a  general  rule,  prescribe  such  abtioub  of 
tions  for  the  company  as  the  subscribers  to  the  memorandum  deem  '^"<><^"®"' 
ient 

16  example  of  articles  which  forms  Table  A.  of  the  first  Schedule 
od  to  the  Act,  and  which  may  be  adopted  in  whole  or  in  part,  in 
tion  of  the  subscribers  to  the  memorandum,  relates  to  the  right  of 
iolders  to  share  certificates ;  the  powers  of  the  directors  as  to  calls 
lies  whilst  the  company  is  under  their  management ;  the  transfer  of 
wUr  vivos  ;  the  transmission  of  shares  to  husbands,  executors,  or 
s,  on  the  marriage,  decease,  or  bankruptcy  of  members ;  the  for- 
of  shares ;  the  conversion  of  shares  into  stock;  increase  of  capital; 
.  meetings  of  companies ;  proceedings  at  such  meetings ;  votes  of 
rs  ;  directors,  their  powers,  disqualification,  rotation,  and  proceed- 
lividends ;  accounts,  and  audit  thereof;  and  services  of  notices  by 
ies  upon  members.  Grenerally,  the  articles  will  also  define  the  mode 
^h  the  business  of  each  particular  company  is  to  be  conducted. 
the  case  of  a  company  limited  by  shares,  if  the  memorandum  is 
ompanied  by  articles  of  association,  or  in  so  far  as  the  articles  do 
lude  or  modify  the  regulations  contained  in  Table  A.,  such  regu- 
shall  (sect  15),  so  far  as  applicable,  be  deemed  the  regulations  of 
ipany. 

articles  are  directed  to  be  printed  (sect  16),  and  the  memorandum 
icles  respectively  are  appointed  (sects.  11  &  16)  to  bear  the  same 
IS  if  they  were  contained  in  a  deed,  and  to  be  authenticated  in 
f  pointed  out  in  a  former  part  of  this  course.^ 
)  memorandum  and  articles  of  association,  when  registered,  are 
d  to  bind  the  company  and  the  members  thereof,  to  the  same 
as  if  each  member  had  subscribed  his  name  and  afSxed  his  seal 
,  and  there  were  therein  contained  a  covenant,  on  the  part  of 
^  his  heirs,  executors,  and  administrators,  to  conform  to  all  the 
ions  contained  therein,  subject  to  the  provisions  of  the  Act ;  and 
leys  payable  by  any  member  to  the  company,  in  pursuance  of  the 
ons  and  regulations  of  the  company,  shall  be  deemed  to  be  a  debt 
im  such  member  to  the  company,  and  in  England  and  Ireland  to 
he  nature  of  a  specialty  debt. 

I  examples  of  articles  introduced  by  the  Act  of  1862  will,  practi- 
npersede  in  most  cases  the  provisions  on  corresponding  subjects 
bed  in  the  Act  of  1845,  and  they  will  now,  as  to  future  com- 
wholly  supersede  the  corresponding  provisions  of  the  repealed 
1856.  As  to  companies  existing  at  the  time  of  the  commence- 
f  the  Act  of  1862,  corresponding  provisions  in  the  Act  of  1856, 
-ming  Table  B.  in  the  Schedule  of  the  Act  of  1856,  are  not 

L 

re  is  thus  to  be  roistered,  in  the  formation  of  every  company 

le  Act  of  1862,  the  memorandum  of  association,  which  in  most 

^  S«e  Bupra^  p.  98. 
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cases  will  be  accompanied  by  articles  of  associatioiL    Upon  the 
tration  of  the  memorandum,  and  of  the  articles,  in  cases  wheni 
articles  are  required  by  the  Act,  or  by  the  desire  of  the  partieiito 
registered,  the  registrar  is,  by  sect.  18,  directed  to  certify  that  the 
pany  is  incorporated,  and,  in  the  case  of  a  limited  company,  thii 
company  is  limited ;  the  subscribers  of  the  memorandum  of 
with  such  other  persons  as  may  from  time  to  time  become  membaj 
the  company,  shsdl  thereupon  be  a  body  corporate,  by  the  name 
in  the  memorandum,  capable  forthwith  of  exercising  all  the  fundiaHi 
an  incorporated  company,  and  having  perpetual  succession,  and  a< 
mon  seal,  with  power  to  hold  lands. 

The  Act  of  1856,  as  extended  and  amended  by  thoee  of  185T 
1858,  was  apparently  intended  to  give  to  all  joint-stock  com] 
(except  insurance  companies),  and  the  Act  of  1862  seems  in  like 
ner  intended  to  give  to  all  joint-stock  companies,  including 
companies,  the  benefits  and  privileges  previously  conferred  by  Aifti 
Parliament  alone,  without  requiring  such  companies  to  incur  tbe 
expense  of  an  application  to  Parliament  for  a  special  Act    Bat 
incorporation  under  the  provisions  of  the  Act  of  1862  is  in  all 
equivalent  to  '  Incorporation  by  Act  of  Parliament,'  has  been 
The  Pupils  Protection  Act  of  1849,  by  sect.  27,  allows  the  Gouit^ifl 
deem  it  expedient,  to  accept,  by  way  of  caution  for  judicial  facton^l 
or  policies  of  the  British  Guarantee  Association, '  or  other  public  < 
pany  incorporated  by  Act  of  Parliament  or  Boyal  Charter,' 
business  in  Scotland,  instead  of  bonds  of  caution  by  private  indii 
A  bond  or  policy  by  '  The  National  Guarantee  and  Suretyship 
tion.  Limited,'  which  was  formed  and  registered  under  the  Act  of  U 
was  offered  to  the  Court,  on  the  strength  of  that  enactment,  and* 
and,  in  the  course  of  the  relative  discussion,  doubts  were 
whether  such  association  could,  as  a  company  merely  incoipoiated 
the  Act  of  1862,  and  not  having  a  special  Act  of  Tncorporatioii,bel 
to  be  '  incorporated  by  Act  of  Parliament,'  in  the  sense  of  the 
Protection  Act.^ 

LiABiLiTTOF  Your  attention  will  now  be  called  to  the  important  sulgect  of  M 

cSSSm^      liability  of  the  members  of  companies  formed  iinder  the  Act  d  UBj 

UNDER  THE  ACT  Ou  that  crltical  point,  the  Act  (sect.  38)  provides  that,  in  the  evwrt'^ 

company  so  formed  '  being  wound  up,  every  present  and  past  menh 


'  of  such  company  shall  be  liable  to  contribute  to  the  assets  of  the 
'  pany,  to  an  amount  sui&cient  for  the  payment  of  the  dM  ^ 
'  liabilities  of  the  company,  and  the  costs,  charges,  and  expenses  of  if 
'  winding-up,  and  for  the  payment  of  such  sums  as  may  be  required  k 
'  the  adjustment  of  the  rights  of  the  contributories '  (that  is,  not  onlf  ^ 
persons  liable  to  contribute,  but  those  alleged  to  be  so  liable,  until  A4 
are  legally  exempted),  'amongst  themselves,  with  the  quali&atitfi 
'  following'  (that  is  to  say) — '  (1.)  No  past  member  shall  be  liaUo* 

1  Sim,  5th  Dec.  1863,  2  Maoph.  205. 
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ibnte,  if  he  has  ceased  to  be  a  member  for  a  period  of  one  year  or 
tids  prior  to  the  commencement  of  the  winding-up.  (2.)  No  past 
her  shall  be  liable  to  contribute  in  respect  of  any  debt  or  liability 
e  oompany  contracted  after  the  time  at  which  he  ceased  to  be  a 
iber.  (3.)  No  past  member  shall  be  liable  to  contribute,  unless  it 
lars  to  the  Court '  (that  is,  in  Scotland,  the  Court  of  Session,  in 
*  of  its  divisions)  '  that  the  existing  members  are  unable  to  satisfy 
ecMntributions  required  to  be  made  by  them  in  pursuance  of 
Act.  (4.)  In  the  case  of  a  company  limited  by  shares,  no  con- 
ation shall  be  required  from  any  member  exceeding  the  amount,  if 
,  unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present 
ast  member.  (5.)  In  the  case  of  a  company  limited  by  guarantee,  no 
taibntion  shall  be  required  from  any  member  exceeding  the  amount 
be  undertaking  entered  into  on  his  behalf  by  the  memorandum  of 
ciation.' 

1  regard  to  unlimited  companies  formed  under  the  Act,  this  enact- 
>  leaves  the  liability  of  existing  members,  as  at  the  time  of  the  com- 
iement  of  the  winding-up,  just  as  it  was.     But  with  regard  to  past 
bers,  the  Act  makes  some  material  changes  on  what  would  formerly 
been  such  members'  liability  by  the  law  of  Scotland.    In  the  first 
)y  as  to  debts  contracted  by  the  company  before  the  membership 
d,  every  past  member  would,  under  the  old  law,  be  liable  to  the 
itor  in  a  public  equally  as  in  a  private  company,  until  the  debt  was 
,  or  (as  to  him)  discharged,  the  past  member  having  right  of  recourse 
DSt  the  existing  members  for  obtaining  relief  from  all  such  debts. 
r,  a  past  member  of  a  company  formed  under  the  Act  is  free  of  lia- 
j,  even  for  debts  contracted  during  his  membership,  if  he  has  ceased 
8  a  member  for  one  year  before  commencement  of  the  winding-up. 
lie  second  place,  in  regard  to  debts  contracted  by  a  company  after 
monbeiship  ceased,  the  exact  limit  of  a  past  member's  liability,  and 
mode  in  which  he  was  to  proceed  in  order  to  secure  inmiunity  from 
He  liability,  were  perhaps  not  very  clearly  defined  by  the  old  law. 
i  it  is  thought  that  a  past  member,  notwithstanding  his  ceasing  to  be 
leonber,  would  remain  liable  to  the  creditors  in  all  debts  contracted 
the  company  up  to  the  time  when,  by  the  appropriate  steps  being 
tty  such  creditors  respectively  were  certiorated,  or  in  point  of  law 
te  bound  to  have  known,  of  the  fact  of  his  having  ceased  to  be  a  mem* 
;  the  past  member  having  in  this  case  right  of  recourse  as  aforesaid. 
m,  a  past  member  of  a  company  formed  under  the  Act  of  1862  is  free 
01  debts  contracted  by  the  company  after  he  ceases  to  be  a  member. 
dy  in  the  third  place,  it  is  at  once  placed  in  the  discretion  of  the  Court, 
[  withdrawn  from  the  direction  of  any  private  party,  whether,  in  the 
•omstances  of  each  company  being  wound  up,  a  past  member,  liable, 
eed  be,  to  contribute,  ought  to  be  called  on  to  contribute  to  the  assets 
Bch  company.   This  provision  may  be  practically  of  very  great  value. 
itees  or  others  acting  for  creditors  are  naturally  over  anxious  to  secure 
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clearly  is  (inter  alia)  to  prevent  registration,  by  itself,  from  oper 
from  liability  to  the  creditors  in  debts  due  by  the  company  at  1 
such  registration.  As  to  companies  neither  formed  nor  r^^ist 
the  Act  of  1862,  the  liabilities  of  members,  past  as  well  as  exifl 
commencement  of  the  winding  up,  are  not  to  be  affected  by  t] 
In  regard  to  companies  with  liability  limited  either  hj 
guarantee,  it  may  be  useful  to  notice  that  the  members  are  na 
liable  to  contribute  to  the  assets  for  payment  of  the  debts  of 
pany  to  the  extent  of  the  aggregate  amount  of  the  subscribed « 
paid  up.  When  the  limitation  is  by  shares,  each  member  is  1 
for  the  impaid  portion,  if  any,  of  the  shares  subscribed  for  I 
When  the  limitation  is  by  guarantee,  each  member  is  liable  o 
extent  of  the  unpaid  portion,  if  any,  of  the  sum  he  himself  li 
taken  to  contribute  ;  and  the  limitation  holds  in  either  case,  a] 
the  failure  of  copartners  a  portion  of  the  debts  lawfully  oon 
the  company  from  third  parties  may  remain  unpaid.  The  mi 
the  names  of  the  members,  therefore,  of  a  company,  limited 
shares  or  by  guarantee,  forms  no  criterion  of  the  responaibilit 
company  for  its  ordinary  debts  and  engagementa 

It  is  to  be  observed,  however,  that  by  sect  162,  which  is 
Part  VIL  of  the  Act  (being  the  part  which  relates  to  compan] 
rised  to  register,  but  not  formed,  under  the  Act),  no  bankiiig 
claiming  to  issue  notes  shall  be  entitled  to  limited  liability  in 
such  issue.  The  members  are  to  be  liable  for  the  whole  amoi 
issue,  in  addition  to  the  sum  for  which  they  would  be  liaUe  aa 
of  a  limited  company.  From  the  position  in  which  this  pi 
placed,  it  may  be  doubted  whether  it  is  applicable  to  oompani 
under  the  Act,  though  such  companies  are  not  expieaaly  ezdi 
its  operation. 


^a        •  M 
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I  notice  of  the  intention  so  to  roister,  to  every  person  and  partner- 
^ifirm  who  have  a  banking  account  with  the  company.  Failure  to 
i  die  notice,  in  any  case,  leaves  the  liability  in  such  case  as  it  was 
hn  the  registration.  And,  by  sect  194,  the  registration  of  any  com- 
Ij  in  pursuance  of  Part  VIL  is  not  to  affect  or  prejudice  such  com- 
^8  liabilities  or  rights,  in  r^ard  to  any  debt  incurred  or  contract 

into  previously  to  such  registration. 
|.Vith  regard  to  holding  land,  the  Act  of  1862  appears  to  impose  no  Powkb  of 
Lon  on  companies  formed  for  purposes  of  gain.    But,  by  sect  21, 
ipany  formed  for  the  purpose  of  promoting  art,  science,  religion, 
or  any  other  like  object  not  involving  the  acquisition  of  gain, 
,  without  the  sanction  of  the  Board  of  Trade,  hold  more  than  two 
of  land.     The  Board  of  Trade,  however,  may  empower  any  such 
to  hold  lands  in  such  quantity,  and  subject  to  such  conditions, 
think  fit 
Ihe  Act  of  1862  makes  some  material  alterations  on  the  former  law,  Tbustkes  and 

.        KXBOUTOBB 

trustees  and  executors  having  right  to  shares  m  compames  hoi^iko 
under  the  Act 

Companies  Clauses  Act  of  1845  provided,  by  sect  21,  that  com- 
under  that  Act  were  not  to  be  responsible  for  the  due  execution 
by  trustees  holding  shares ;  and  the  Acts  of  1856  and  1857,  now 
provided  that,  whilst  the  register  of  the  shareholders  should  be 
evidence  as  to  who  were  the  partners,  no  notice  of  any  trust 
be  entered  on  that  register  or  receivable  by  the  company.  Under 
Igrovision,  apparently,  trustee-shareholders  must  have  been  rendered 
ly  responsible  in  the  first  place  to  the  creditors  of  the  company 
debts  of  the  company,  reserving  to  such  trustees  any  claim  com- 
for  relief  out  of  the  trust-estate  under  their  management. 
[Ihe  Act  of  1862,  sect  30,  contains  a  provision  on  this  point  similar 
of  the  Act  of  1856,  but  only  as  applicable  to  the  case  of  com- 
formed  under  the  Act  of  1862,  and  registered  in  England  or 
Apparently,  therefore,  there  is  nothing  in  the  general  Statute 
lb  prevent  trustee-shareholders,  under  the  Act  of  1862,  in  a  Scotch 
ly^  from  being  entered  as  such  in  the  register  of  shareholders,  or 
having  notice  of  the  trust  under  which  they  act  received  by  the 
l^iny,  and  entered  in  that  register.  In  the  case  of  Lumsden^  the 
Mum  was^  whether  trustees  who  had  express  power  by  their  trust- 
l  to  invest  the  trust-funds  in  the"  stock  of  any  bank  in  their  own 
^  and  who  bought  shares  in  a  bank  which  made  calls  on  them  as 
Aolders  for  contributions  towards  payment  of  its  debts  to  third 
ies,  were  liable  to  make  good  such  calls  personally,  or  only  as  trus- 
and  to  the  extent  of  the  trust-funds  in  their  hands.  The  decision 
9  Ck>iirt  of  Session  was  that  they  were  liable  only  qud  trustees,  and 
le  extent  of  the  trust-funds  in  their  hands ;  but,  on  appeal,  the 

Bflden  V.  Bachanan,  26th  Feb.  1864,  2  Macph.  695;  reversed  22d  June  1865, 
^  950. 
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House  of  Lords  held  that  the  trustees  were  personally  liable,  not 
to  the  creditors  of  the  company,  but  also  in  questions  of  coi 
irUer  socias.^ 
TRiLKBFKB  BT  A  Ycry  material  amendment  of  the  law  is  made  by  the  Act  of 

■"*""^"*'       in  reference  to  the  position  of  the  personal  representatives  of  a 
member  of  a  company  imder  the  Act  of  1862,  when  such  repi 
wish  to  avoid  incurring  such  risk  as  may  attach  to  membership  im 
company.     By  the  law  as  it  formerly  stood,  such  representativQi; 
ever  unwilling  to  be  members  of  the  company,  could  not  dispose 
shares  to  which  they  had  right  in  their  character  of  repi 
without,  in  the  first  place,  being  entered  and  registered  as  memi 
the  company's  books,  and,  of  course,  incurring  whatever  liabiUlji 
entry  and  registration  legally  involved ;  but,  by  sect  24  of 
of  1862, '  Any  transfer  of  the  share  or  interest  of  a  deceased 
'  of  a  company  imder  this  Act,  made  by  his  personal  repi 
'  shall,  notwithstanding  such  personal  representative  may  not 

*  self  be  a  member,  be  of  the  same  validity  as  if  he  had 
'  member  at  the  time  of  the  execution  of  the  transfer.'    This 
whilst  perfectly  equitable  as  regards  the  creditors  of  the  company,! 
operate  in  many  cases  as  a  great  relief  to  the  representatives  of 
deceased. 

Bills  akd  The  Act  makes  the  following  provisions  as  to  the  execution  of  | 

ooinDi^Ao.  missory-notes  and  bills  on  behalf  of  companies  iinder  the  Act^ 
deeds  executed  abroad,  on  behalf  of  such  companies : — '  Promi 
'  or  bills  are/  by  sect.  47, '  to  be  made,  accepted,  or  indorsed  in  the 
'  of  the  company,  or  by  or  on  behalf  or  on  account  of  the  company, 

*  any  person  acting  under  the  authority  of  the  company.* 

By  sect.  65,  'Any  company  imder  this  Act  may,  by  i 
'  in  writing  under  its  common  seal,  empower  any  person,  either 

*  rally,  or  in  respect  of  any  specified  matters,  as  its  attorney,  to 
'  deeds  on  its  behalf  in  any  place  not  situate  in  the  United 

*  dom ;    and   every  deed  signed  by  such  attorney  on  behalf  of 

*  company,  and  under  his  seal,  shall  be  binding  on  the  companj, 

*  have  the  same  effect  as  if  it  were  imder  the  common  seal 
'  the  company.'  This  last  provision  appears  not  to  have  been  practMj 
sufBcient  for  its  purpose.  Supplementary  enactments  on  that  n| 
ject  have  been  made  by 'The  Companies  Seals  Act,  1864.'*  Byd 
2,  any  company  under  the  Act  of  1862,  whose  objects  require  j 
comprise  the  transaction  of  business  in  foreign  countries,  is  empoid 
to  prepare  an  official  seal,  to  be  used  in  authenticating  deeds,  4| 
on  behalf  of  the  company,  in  every  place  out  of  the  United  Ql 
dom  in  which  the  business  of  the  company  shall  be  carried  on.  H 

»  27  &  28  Vict.  cap.  19. 


^  A  similar  decision  was  pronounced  as  to  a  curcUor  bonis — Lumaden  r.  Peddi^l 
Nov.  1866,  5  Macph.  34. 
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gives  minate  directions  as  to  the  character  of  the  official  seal ; 

the   person  by  whom,  and  the  manner  in  which,  it  is  to  be 

isd  to  such  deeds,  etc.,  but  these,  of  course,  need  only  to  be  referred 


The  Act  of  1862  contains  elaborate  and  minute  provisions  for  the  Provisions  as 
iding-up  of  companies  'under  it'  (not  merely  'fonned'  under  it,  op  public  com- 
i  generally  *  under  it  *),  judicially  or  voluntarily ;    and  the  Court  ^^^"^^ 
J  direct  a  voluntary  winding-up  to  be  conducted  under  judicial 
lenrision. 

By  fleets  79,  a  company  under  the  Act  may  be  wound  up  judicially 
tlMS  CSourt  of  Session,  in  the  following  circumstances,  viz. : — (1.) 
lenever  the  company  has  passed  a  special  resolution,  requiring  the 
qiany  to  be  wound  up  by  the  Court ;  (2.)  Whenever  the  company 
ss  not  commence  its  business  within  a  year  from  its  incorporation,  or 
fBDiAs  its  business  for  the  space  of  a  whole  year ;  (3.)  Whenever  the 
mbets  are  reduced  in  number  to  less  than  seven ;  (4.)  Whenever  the 
npany  is  unable  to  pay  its  debts ;  and  (5.)  Whenever  the  Court  is  of 
inion  that  it  is  just  and  equitable  that  the  company  should  be  wound 
And,  by  sect  80,  a  company  under  the  Act  shall  be  deemed  un- 
b  to  pay  its  debts,  in  the  following  cases : — (1.)  Whenever  a  creditor 
a  sum  exceeding  £50  then  due,  has  served  on  the  company,  by  leav- 
[  at  their  registered  office  a  demand,  under  his  hand,  requiring  the 
npany  to  pay  the  sum  so  due,  and  the  company  has,  for  three  weeks 
cr  the  service  of  such  demand,  neglected  to  pay  the  debt,  or  to  satisfy 
I  creditor.  Case  (2.)  does  not  apply  to  Scotland.  Case  (3.)  When- 
HT,  in  Scotland,  the  vnducuB  of  a  charge  for  payment  on  an  extract- 
sree,  or  an  extract  registered  bond,  or  an  extract  registered  protest, 
te  expired  without  payment  being  made;  and  (4.)  Whenever  it  is 
iifed  to  the  satisfeu^tion  of  the  Court  that  the  company  is  imable  to 
fits  debts. 

The  application  to  the  Court,  for  winding  up  a  company  under  the  Winding  up. 
i^  is  to  be  by  petition,  and  may  be  presented  by  the  company,  or  by 
e  or  more  of  the  creditors  or  contributories  of  the  company,  or  by  aU 
any  of  the  above  parties  together  or  separately ;  and  a  winding-up  of 
B  company  by  the  Court  shall  be  deemed  to  commence  at  the  time  of 
B  presentation  of  the  petition  for  winding  up. 

By  sect.  129,  a  company  imder  the  Act  may  be  wound  up  voluntarily 
(1.)  Upon  expiry  of  the  period,  if  any,  fixed  for  the  duration  of  the 
inpany  by  the  articles  of  association,  or  upon  the  occurrence  of  the 
BDt^  if  any,  upon  which  it  is  provided  by  the  articles  that  the  com- 
ny  is  to  be  dissolved,  and  whenever  the  company,  in  general  meeting, 
i  passed  a  resolution  requiring  the  company  to  be  wound  up  volim- 
ily;  (2.)  Whenever  the  company  has  passed  a  special  resolution 
niring  the  Company  to  be  wound  up  volimtarily ;  (3.)  Whenever  the 
ipany  has  passed  an  extraordinary  resolution  to  the  effect  that  it  has 
D  proved  to  their  satisfaction  that  the  company  cannot,  by  reason 
VOL.  r.  2d 
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of  ita  liabilities,  continue  its  business,  and  that  it  is  advisaUe  ti 
wind  up  the  same ;  and  a  voluntary  winding-up  ahall  be  deemed  li 
commence  at  the  time  of  the  passing  of  the  resolution  authoiiaiiig  mk 
winding-up. 

Power  is  also  given,  by  sect.  147,  to  the  Court,  when  a  readatki 
has  been  passed  by  a  company  to  wind  up  voluntarily,  to  make  » 
order  directing  that  the  voluntary  winding-up  shall  continue,  butid- 
ject  to  such  supervision  of  the  Court,  and  with  such  liberty  to  cndikn,' 
contributories,  or  others,  to  apply  to  the  Court,  and  generally  upon  nek. 
terms  and  subject  to  such  conditions  as  the  Court  think  just. 

Winding  up  judicially,  or  iinder  the  supervision  of  the  Comt^vl 
probably  take  place  most  frequently  when  companies  are  insolvent  b 
such  cases  there  is  always  the  risk  of  undue  or  fraudulent  prefi 
being  acquired  by  particular  creditors,  by  legal  proceedings,  or  votnrii^ 
deed  For  preventing  this,  and  generally  all  unnecessaiy  chaqge  rf 
circumstances  after  the  commencement  of  such  winding-up,  the  Acfctf 
1862,  by  sect  153,  provides,  that  'where  any  company  is  being 
'  up  by  the  Court,  or  subject  to  the  supervision  of  the  Court,  all  diqpaif 
'  tions  of  the  property,  effects,  and  things  in  action  of  the  company, 

*  every  transfer  of  shares,  or  alteration  in  the  status  of  the  membea 
'  the  company,  made  between  the  commencement  of  the  winding-up  ni 

*  the  order  for  winding  up,  shall,  unless  the  Court  otherwise  onkn^tl: 
'  void.'  Further,  the  Act,  by  sect  163,  provides,  that  where  any 
pany  is  being  wound  up  by  the  Court,  or  subject  to  the  superviakBit; 
the  Court,  any  attachment,  sequestration,  distress,  or  execution  pot  i^ 
force  against  the  estate  or  effects  of  the  company,  after  the  oommeno* 
ment  of  the  winding-up,  shall  be  void  to  all  intents.  And,  iri& 
reference  to  any  case  of  winding  up,  whether  judicial  or  volontaiy,* 
under  judicial  supervision,  the  Act,  by  sect  164,  provides,  that  'anyidi 
'  conveyance,  mortgage,  delivery  of  goods,  payment,  execution,  or  otktf 

*  act  relating  to  property,  as  would,  if  made  or  done  by  or  agaimt  uf 

*  individual  trader,  be  deemed,  in  the  event  of  his  bankruptcy,  to  km 
'  been  made  or  done  by  way  of  undue  or  fraudulent  preference  of  tti 
'  creditors  of  such  trader,  shall,  if  made  or  done  by  or  against  of 
^  company,  be  deemed,  in  the  event  of  such  company  being  wound  «f 
'  under  this  Act,  to  have  been  made  or  done  by  way  of  undue  or  finndft*  : 
'  lent  preference  of  the  creditors  of  such  company,  and  shall  be  intaU 

'  accordingly ;  and,  for  the  purposes  of  this  section,  the  presentstknrf 
'  a  petition  for  winding  up  a  company  shall,  in  the  case  of  a  oompa|  * 
'  being  wound  up  by  the  Court,  or  subject  to  the  supervision  of  tti 
'  Court,  and  a  resolution  for  winding  up  the  company,  shall,  in  the  eon 
'  of  a  voluntary  winding-up,  be  deemed  to  correspond  with  the  act  rf  ; 
'  bankruptcy  in  the  case  of  an  individual  trader.'     Moreover,  in  odtf  j 
to  prevent  companies  formed  under  the  Act  of  1662  from  evading  tti  \ 
provisions  of  the  Act  as  to  winding  up,  the  Act  declares,  by  the  aioii  ; 
section  (164),  that  ^  any  conveyance  or  assignment  made  by  any  coo- 


».  IV.]  JOINT-STOCK  COMPANIES.  419 

ly  formed  tinder  this  Act  of  all  its  estate  and  effects  to  trustees, 
the  benefit  of  all  its  creditors,  shall  be  void  to  all  intents.' 
kil  these  provisions  are,  by  sects.  176,  177,  applicable  to  companies 
led  and  roistered  under  the  Acts  of  1856  and  1857,  and  to  com- 
ies  registered  but  not  formed  under  these  Acts.  They  will  be  appli- 
e  also  (sect  180)  to  all  companies  authorised  to  be  registered,  and 
ch  are  registered  under  Part  YII.  of  the  Act  of  1862,  even  though 
registration  of  such  companies  is  with  a  view  to  being  wound  up. 
ler  Part  YIIL,  sect  199,  the  provisious  as  to  winding  up  will  apply 
he  case  of  an  unr^;istered  company  being  wound  up  under  the  Act, 
[ect  to  the  exceptions  and  with  the  additions  expressed  in  said 
aon.  Amongst  these  is  a  declaration  that  no  unregistered  company 
D  be  wound  up  under  the  Act  voluntarily,  or  subject  to  the  super- 
an  of  the  Court  Judicial  winding-up,  therefore,  is  the  only  mode 
^etent  in  the  case  of  an  unregistered  company. 

The  conduct  of  the  winding-up  of  companies  under  the  Act  is  to  be  Liquidatobi. 
imitted  to  official  persons,  called  liquidators,  whose  powers  and  duties 
Bspond  in  many  respects  with  those  of  the  trustees  in  sequestrations 
kankmpt  estates,  or  judicial  factors  or  others  winding  up  solvent 
Aes  in  Scotland.  Two  or  more  liquidators  can  be  appointed  for 
ding  up  an  estate ;  and  it  was  held  that  the  appointment  of  four 
ddatorB  in  the  volimtaiy  winding-up  of  a  joint-stock  banking 
ipany  nnder  the  Acts  of  1856,  1857,  and  1858,  was  not  a  joint 
uintment,  and  did  not  fall  by  the  resignation  of  one  of  them ;  but 
tall  the  powers  of  liquidators  could  be  exercised  by  the  remaining 
wiiteeSb 

lldth  reference  to  winding  up,  the  Act  of  1862,  sect  122,  declares, 
i  orders,  interlocutors,  and  decrees  of  the  Court  of  Session  are  to 
n  execution  in  England  and  Ireland,  as  well  as  in  Scotland ;  and 
Imb  of  the  English  and  Irish  Courts  specified  in  the  Act  are  to  have 
ration,  not  only  in  England  and  Ireland,  but  also  in  Scotland,  such 
ration  being  in  the  Courts  in  which  execution  would  have  originated, 
3m  registered  office  of  the  company  had  been  situated  in  that  part  of 
» United  Kingdom  within  which  execution  is  sought 
By  Part  VL  the  Act  of  1862  is  declared  (sect  176)  to  apply  to  com- 
lies  formed  and  registered,  and  (sect  177)  to  companies  registered,  but 
s Conned,  under  the  repealed  Acts  of  1856,  1857,  and  1858,  or  any  of 
B,  in  manner  and  subject  to  the  exceptions  and  qualifications  ex- 
■ed  in  these  sections  respectively.  All  the  companies  here  referred 
being  already  registered  in  terms  of  the  former  Acts,  and  these  being 
ealed  by  the  Act  of  1862,  this  provision  was  required  in  order  to  give 
le  companies  proper  regulations  in  lieu  of  those  contained  in  the 
Mied  Acts ;  and  it  was  of  course  desirable,  as  far  as  possible,  to 
le  these  the  same  as  the  regulations  laid  down  for  future  companies 
he  Act  of  1862. 

[iquidaton  of  WeBtern  Bank  v,  Douglas,  January  and  March  1860,  22  D.  447. 
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By  Part  VII.  the  Act  of  1862  authorises  (sect.  180),  subje 
exceptions  and  regulations  expressed  in  sect  179,  the  voluntaiy 
tion,  under  the  Act,  of  every  company  existing  at  the  time  of  i 
mencement  of  the  Act,  consisting  of  seven  or  more  members ;  az 
company  thereafter  formed  in  pursuance  of  any  Act  other  thai 
1862,  or  of  letters-patent^  or  being  otherwise  duly  constituted 
and  consisting  of  seven  or  moire  members.  Such  companiei 
registered,  iinder  the  Act  of  1862,  as  companies  unlimited,  or  11 
shares,  or  by  guarantee ;  and  the  registration  may  be  for  the  sole 
of  winding  up. 

Upon  such  companies  complying  With  the  requisitions  con 
Part  VII.  of  the  Act  with  respect  to  registration,  they  are,  by  i 
to  receive  from  the  registrar  a  certificate  of  incorporation^  an 
case  of  a  limited  company,  that  the  company  is  limited; 
members  are  thereupon  to  be  a  body  corporate,  by  the  name 
they  are  registered,  capable  forthwith  of  exercising  aU  the  fui 
an  incorporated  company,  and  having  perpetual  succession  and  a 
seal,  with  power  to  hold  land.  And  there  is  this  special  pro^ 
plicable  to  Scotch  Banking  Companies, — 'Any  banking  cod 
'  Scotland  so  incorporated  shall  be  deemed  and  taken  to  b 
'  incorporated,  constituted,  or  established  by  or  under  Act  o 
'  ment'  Apparently  this  clause  was  intended  to  secure,  for 
companies  obtaining  incorporation  under  the  Act  of  1862,  the 
of  receiving  Government  and  judicial  deposits  of  money,  and  g 
ing  as  to  such  banking  company  the  question  already  refen 
having  occurred  in  relation  to  the  statutory  character  of  the  ' 

*  Guarantee  and  Suretyship  Association,  Limited.'  It  is  perha 
tunate  that  the  clause  was  Uot  framed  comprehensively,  insteac 
confined  to  banking  companies. 

In  reference  to  the  transfer  of  the  property  of  a  company 
formed,  to  what  is  practically  the  same,  though  legally  a  new, 
incorporated  under  the  Act  of  1862,  sect.  193  provides,  that 
perty,  including  all  interests  and  rights  in  property, '  real  and 
'  and  all  obligations,  and  things  in  action  belonging  to  or  vestc 
'  company  at  the  date  of  its  registration  imder  the  Act^  shall, 
'  tration,  pass  to  and  vest  in  the  company  as  incorporated  u 

*  Act,  for  all  the  estate  and  interest  of  the  company  thereu 
company,  as  incorporated,  is  here  placed  in  the  same  positic 
property  and  claims,  with  the  same  company  before  its  in 
tion.  This,  which  is  clearly  the  right  arrangement,  is  a  great  i 
ment  upon  the  corresponding  clause  of  the  Act  of  1857.  The 
transferred  to  the  incorporated  company,  simply  by  force  of  its 
tion  and  incorporation,  not  the  mere  claim  to  property  held 
for  the  unincorporated  company,  but  the  actual  right  to  such  ] 
— an  enactment  which  might  sometimes  lead  to  injustice.  ' 
company  has  right  to  claim  all  property  held  by  third  pa 
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hoof  of  the  old,  but  the  holders  of  such  property  may  have  counter 
inns,  which  ought  to  be  disposed  of  before  they  are  divested.  The 
j^t  of  claiming  the  transfer  of  such  subjects  is,  by  the  Act  of  1862, 
Buiy  given  to  the  incorporated  company,  but  the  holders  are  not 
mded  by  the  Act.  Tbei?  right  to  state  objections  to  divesting  them- 
hes  renuons  untouched,  a^d  is  left^  as  it  ought  to  be,  to  the  Common 


The  Act  of  1856  contains  the  wholesome  provision,  tb^t  directors 
lying  a  dividend  when  the  company  is  insolveut,  or  by  payment  of 
hich  the  company  becomes  insolvent,  shall  be  liable,  jointly  and 
ittrally,  for  the  compan/s  debts  to  the  amount  of  the  dividend  so  paid. 
B  thi^  point  the  Act  of  1862  simply  proposes,  as  one  of  the  regulations 
ider  Table  A,  that  no  dividend  shall  be  payable,  except  out  of  the 
ofifts  luising  from  the  business  of  the  company.  But,  although  the  Act 
1856  is  now  repealed,  there  can  be  po  doubt  that  the  law  would  en- 
poe  the  liability  of  the  directors,  if  this  regulation  should  be  adopted, 
■I  they  should  contravene  it. 

The  provision  contained  iu  Parts  VIII.  and  IX.  h^ve  already  been 
wome  extent  referred  to,  and  it  does  not  seem  necessary  to  notice  them 
Eiher  here.^ 


^The  Compftiiiea  Aqt,  1 86?—  an  Act  to  mnend  the  Compsoies  Act,  1862-— cftme  into  80  &  81  Vict. 
lM«ii  1ft  September  1867*     It  is  to  be  conatnied,  bo  far  as  consistent  witb  i^  tenor,  cap.  131. 
mm  Act  with  the  Act  of  1862,  called  the  Principal  Act,  ai^d  the  two  may  be  cited  as 
IbiOoiDpaiiies  Acts,  1862  and  1867.' 

[  H  m  provided  by  sections  4-8,  under  certain  restrictions,  that  the  liability  of  direc-  Liability  of 
|pa(  a  limited  company  under  the  Principal  Act  may  be  made  unlimited,  if  it  is  so  Dirkctobsmat 
pinled  in  the  piemorandum  of  association,  either  as  originally  frapied,  or  as  altered  ^^  unlimited. 
^'■■sdal  resolqtion. 
mdtkoa  9-20  authorise  a  reduction  of  capital.     By  the  Principal  Act  (sect.  9),  the  RKDUcnoN  of 
of  capita}  is  required  to  be  stated   in  the  ipemorandum.     By  sect.   12,  the  capital. 
Lum  was  authorised  to  be  altered  by  speciid  resolution  to  the  effect  of  in- 
the  capiti^  or  oonyerting  the  shares  into  shares  of  larger  amount,  or  the  paid- 
into  stodE,  but  no  other  alteration  vas  permitted.    But  the  Act  of  1867 
imy  company  liqiited  by  shares  to  modify  its  memoranduin  by  special  resolu- 
U  Uw  effect  of  redi(ping  its  papitftl,  if  authorised  so  to  do  by  its  regulations 
~  ,  as  originally  framed,  or  as  altered  by  special  resolution.     That  is  to  say,  if  the 
iMiido  iiot  contain  the  power  to  alter  the  memorandum  to  t^  effect  by  special 
lUitioB,  there  must  first  be  a  special  resolution  to  alter  the  articles,  and  then  a  special 
hAtiea  to  alter  the  memorjmdum — We«t  India  and  Pacific  Steamship  Co.,  L.  B. 
P&ll^not^ 

:  ^Bkk  before  a  resolution  to  redupe  capitid  coipes  into  effect,  an  order  of  Court 
tMning  of  it  mqst  bo  obtained,  and,  tilong  with  a  minute  abo  approved  by  the  Court, 
pvri^  the  amount  of  capital  and  shares  as  altered,  must  be  registered  by  the  Registrar 
Brill  ilutk  companies.  The  company,  after  the  date  of  the  special  resolution,  shall 
Kttw  words  '  and  reduced '  to  its  name,  until  such  date  as  the  Court  may  fix. 
^^Ubqr  creditor  may  appear  and  object  to  the  reduction,  who  would  have  been 
to  pitnre  his  debt,  if  the  company  were  being  wound  up  ;  and  the  Court  may 
tin  order  confirming  the  reduction,  subject  to  such  conditions  as  it  deems  fit,  if 
either  that  every  creditor  entitled  to  object  has  consented,  or  that  his  debt  is 
_  or  secured.  The  Court  is  to  ascertain,  as  far  as  possible,  without  requiring 
j^wilTi'slian  from  any  creditor,  who  the  creditors  are.  The  minute,  when  registered, 
ybeeabstituted  for  the  corresponding  part  of  the  memorandum,  and  no  member,  past 
Imuut,  is  to  be  liable  beyond  the  amount  paid  on  each  share,  and  the  amount  fixed 
Ibe  Biiniite ;  except  that  where  a  creditor  can  prove  that  he  was  ignorant  either  of 
^Tffffif^ingu  or  of  their  nature  and  effect  with  respect  to  his  daim,  the  members  will 
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We  shall  now  notice  some  points  which  have  been  before  the  Cool 
in  connection  with  the  constitution  of  joint-stock  companies^  or  As 
powers  of  the  directors^  or  which,  for  other  reasons^  seem  to  leqimi 
special  remark. 

In  private  companies,  there  is  essentially  a  delectus  penowB  pievenfr* 
ing  the  introduction  of  an  additional  or  new  partner^  or  even  the  admii* 
sion  of  a  deceased  partner^s  heir  into  the  concern ;  and,  likewise,  irin 
the  contract  is  for  a  term  of  years,  preventing  any  partner  fiom  witk* 
drawing,  during  its  currency,  except  with  consent  of  all  the  otheEBL  li 
companies  with  numerous  partners,  defect  ^«rs(>9UB  is  provided  for  a^ 
in  a  very  qualified  way,  if  at  alL  The  shares  are  usually  made  tiaDsft^ 
able,  so  as  to  let  heirs  take  on  their  predecessors'  death,  and  to  allow  of 


remain  liable  to  lum  for  ibe  amount  for  which  they  were  liable  at  the  date  of  tte  i 
tration  of  the  minute. 

A  copy  of  the  minute  is  to  be  embodied  in  every  copy  of  the  memotandiim  m 
afterwaids,  under  penalties. 

Sects.  21,  22  provide  that  any  company  limited  by  sharee  may  so  far  Bodilff  K 
memorandum  by  special  resolution,  if  authorised  to  do  so  by  its  artidea  as 
framed,  or  as  altered  by  special  resolution,  as  by  subdivision  of  its  existing  shsM^H.; 
any  of  them,  to  divide  its  capital  into  shares  of  smaller  amount  than  is  fixed  If  ii : 
memorandum,  provided  that  the  proportion  unpaid  on  each  share  remains  the 

Sect.  23  provides  that  associations  for  science,  religion,  etc,  not  for  profit^  aboittii 
be  formed  under  the  Principal  Act,  may,  on  obtaining  a  license  from  the  Boazd  of  AA- 
be  r^^istered  with  limited  liability,  and  enjoy  the  privileges  of  the  Acts,  but  be 
from  the  obligation  to  use  the  word  'limited '  as  part  oi  its  name,  or  to  pabfiii  li 
name,  or  send  a  list  of  its  members,  directors,  or  managers  to  the  registrar. 

Sect.  24  declares  that  nothing  in  the  Principal  Act  shaU  be  deemed  to  i 
company  under  that  Act,  if  authorised  by  its  regulations  as  originally  fraiasdl,  •  * 
altered  by  special  resolution,  from  (1.)  making  arrangements  on  the  issae  of 
a  difference  between  the  holders  in  the  amounb  of  calls  to  be  paid  and  time  of  ^MfMrtl 
(2.)  Accepting  from  any  member  the  whole  or  a  part  of  the  amount  remaining 
any  share  or  shares  held  by  him,  either  in  discharge  of  the  amount  of  a  call  pifilliii 
respect  of  any  other  share  or  shares  held  by  him,  or  without  any  call  - 
(3.)  Pajring  dividend  in  proportion  to  the  amount  paid  up  on  each  share  m 
a  larger  amount  is  paid  up  on  some  shares  than  on  others. 

Sect.  25  is  as  follows : — '  Every  share  in  any  company  shall  be  doomid  ^k 

*  taken  to  have  been  issued  and  to  be  held  subject  to  the  payment  of  tks  vkdb 
'  amount  thereof  in  cash,  unless  the  same  shall  have  been  otherwise  deterauasd  Ifi 

*  contract  duly  made  in  writing,  and  filed  with  the  registrar  of  joint-^took 
'  at  or  before  the  issue  of  such  shares.' 

Sect.  26  provides  that  transfers  shall  be  registered  when  required  by  ttn 
in  the  same  manner  as  if  the  application  were  made  by  the  traiMferee. 

Sects.  27-36  enable  a  company  limited  by  shares,  if  authorised  by  its 
originaUy  framed,  or  as  altered  by  special  resolution,  to  issue  with  respect  to 
paid  up  or  stock  a  warrant  under  their  common  seal,  stating  that  tlie  beanr  of  III 
warrant  is  entitled  to  the  shares  or  stock  therein  specified,  and  to  provide  by  eoi^ 
or  otherwise  for  payment  of  the  dividend. 

A  share  warrant  may  be  transferred  by  delivery.  The  bearer,  on  wmpentkrisgftif 
registration,  may  have  his  name  entered  on  the  register  as  a  member.  The  hoUbriiS 
be  deemed  to  be  a  member  to  such  extent  as  the  regulations  may  provide— fNfriM 
that  the  shares  specified  in  a  warrant  shaU  not  be  available  for  his  qnalifiailMB  M* 
director,  where  such  qualification  is  required. 

On  issuing  a  share  warrant,  the  member's  name  is  to  be  struck  out  of  ttn 
and  the  fact  and  date  of  the  issue  of  the  warrant,  and  the  number  of  shares  it ' 
are  to  be  specified,  '  and,  on  the  surrender  of  a  warrant,  the  date  of  sack 

*  be  entered  as  if  it  were  the  date  at  which  a  person  ceased  to  be  a  member.' 

Sect.  37  declares  that  the  same  rules  of  evidence  are  to  be  applied  to 
on  behalf  of  companies  under  the  Principal  Act  as  are  applied  to  eon 
private  persons.    Thus  contracts  requiring,  if  made  between  private  peisooi^  to  bt 


iP.  IV.]  JOINT-STOCK  COMPANIES.  423 

es  of  \hB  partners'  shares,  whereby  the  former  shareholder  goes  out  of 
I  ooncem ;  and  if  the  company  has  not,  or  does  not  exercise,  the  right 
pre-emption,  the  new  shareholder  comes  into  the  concern  in  his  stead ; 
B  creditors  of  the  company,  in  debts  contracted  before  the  seller  goes 
t^  retaining  their  claim  upon  him,  unless  he  is  exempted  under  the 
Offiaions  of  the  Companies  Act  of  1862.  But  the  right  of  substituting 
nw  shareholder,  by  sale  and  purchase  of  shares,  is  not  usually  abso- 
h^  even  in  companies  with  numerous  partners.  It  is  common,  in  order 
ghre  the  company  a  certain  control  over  the  new  partners  proposed  for 
laiaaion,  to  stipulate  that,  on  any  sale  of  shares,  the  first  ofibr  shall  be 
fede  to  the  company.    In  this  oiBer,  the  intended  buyer,  as  well  as  the  PBE-jofFnoir. 


dbr  MttI,  aocordiog  to  Knglinh  law,  most  be  made  under  the  company  seal,  and  ao 
ih  regard  to  oontnota,  which,  if  made  between  private  persona,  might  be  authenticated 
f  tteir  Bgnaturee,  or  would  be  valid  if  made  by  parole. 
The  38th  aect.  providea  that  every  proapectus  of  a  company,  and  every  notice  inviting  Pbospkotub. 
to  aahacribe  for  eharea  in  any  joint-stock  company,  shall  specify  the  dates  and 
of  the  parties  to  any  contract  entered  into  by  the  company,  or  the  promoters, 
or  tmatees  thereof  before  the  issue  of  such  prospectus  or  notice,  whether 
to  adoption  by  the  directors,  or  the  company,  or  otherwise ;  and  any  prospectus 
not  specifying  the  same,  shall  be  deemed  fraudulent  on  the  part  of  the  pro- 
di^ecto^^  and  officers  of  tiie  company  knowingly  issuing  the  same,  as  regards 
taking  sharea  in  the  company  on  the  faith  of  such  prospectus,  unless  he  shall 
I  had  notioe  of  such  contract.     It  has  been  held  that  only  shareholders  can  sue  upon 
I  Mlion— Ckvnen  v.  Hay,  L.  R.  8.  C.  P.  328. 

39  providee  that  every  company  formed  under  the  Principal  Act  shall  hold  a 
neetmg  within  four  months  after  ita  memorandum  of  association  is  registered. 
iBet  40  provides  that  no  contributory  of  a  company  shall  be  capable  of  presenting  Winding-up. 
for  winding  up  the  company  (see  sect.  82  of  Principal  Act),  unless  the 
are  reduced  to  less  than  seven,  or  unless  some  of  his  shares  either  were  origin- 
^iloMed  to  him,  or  have  been  held  by  him  or  his  wife,  or  in  trust  for  him  or  his 
I  ad  registered  accordingly  for  six  months  during  the  eighteen  months  previous  to 
^wnenoement  of  the  winding-up^  or  have  devolved  upon  him  by  the  death  of  a 
holder. 
^ — U.  41-46  apply  only  to  England,  providing  for  a  winding-up  being  sent  down  by 
■i^Ooirt  of  Chancery  to  a  County  Court. 

Ik  47th  section  is  a  saving  clause,  providing  that  nothing  in  the  Act  shaU  exempt 

BMnpany  from  the  provisions  of  the  196th  section  of  the  Principal  Act»  restraining 
dtintion  of  any  provirion  in  any  Act  of  Parliament  or  Charter. 

9f  ■The  Joint-Stock  Companies  Arrangement  Act,  1870,'  which  is  to  be  read  and  88  ft  84  Vict. 

as  part  of  'The  Companies  Act,  1862,'  it  is  provided  that  where  any  compro-  cap.  104. 
or  snrangement  shall  be  proposed  between  a  company  in  the  course  of  bemg  wound 
VWttd  the  creditors  of  such  company,  or  any  class  of  such  creditors,  it  shall  be  lawful 
*^Uie  Courts  on  the  application  of  any  creditor  or  the  liquidator,  to  order  that  a  meet- 

Sd  mch.  erediton,  or  class  of  creditors,  shall  be  summoned,  and  if  a  majority  in 
.  ikr  representing  three-fourths  in  value  of  such  creditors,  or  class  of  creditors,  pre- 
^rtiQcii  meeting  shall  agree  to  any  arrangement  or  compromise,  the  same  shall,  if 
^riioned  by  an  order  of  the  Court,  be  binding  on  all  such  creditors  or  class  of  creditcnrs, 
Niho  on  the  liquidator  and  contoibutories  of  the  company. 

l^the  Sale  and  Purchase  of  Bank  Shares  Act  of  1867,  on  the  preamble  that  it  was  30  Vict.  cap.  2flL 
Jyi&at  to  make  provision  for  the  prevention  of  contracts  for  the  sale  and  purchase 
■  Am  and  stock  in  joint-stock  banking  companies,  of  which  the  sellers  were  not 
PMnd,  or  over  which  they  had  no  control,  it  is  provided  that,  after  1st  July  1867, 
p  MJbaets  for  the  sale  or  transfer  of  shares,  or  stock,  or  other  interest,  in  any  joint- 
pAlnnking  company  in  the  United  Kingdom,  other  than  the  Bank  of  England  or  the 
^^  of  Ireland,  ahall  be  null,  unless  the  contract  sets  forth  the  numbers  by  which  the 
PM,  stock,  or  interest  are  distinguished  on  the  register,  or,  when  there  is  no  register 
p^htinyuahing  numbers,  unless  the  contract  sets  forth  the  persons  in  whose  names 
P*Avei,  etc.,  stand  in  the  books  of  the  company. 
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price  offered,  must  be  named ;  and,  if  the  directors  think  fit,  they  « 
accept  the  offer,  and  purchase  for  the  company.    A  stipulation  of  ttik 
nature,  when  it  occurs,  must  be  fisdrly  implemented ;  and,  if  a  viitte. 
offer  is  conditioned  for,  verbal  communings  as  to  a  transaction  are 
enough.    Unless  there  is  what  amounts  to  a  waiver  by  the  compmyrf^ 
the  condition,  a  sale  to  a  third  party  without  the  previous  written  oHkv 
to  the  company  will  be  ineffectual^ 

The  due  application  or  investment  of  the  company-funds  is  a  mate 
of  the  highest  importance,  and,  as  to  this,  the  purposes  declared  in^ 
act  or  deed  of  constitution  form  the  rule  for  the  guidance  of  the  dim?: 
tors.  It  has  accordingly  been  held  incompetent  for  a  compaiqrf  > 
corporated  for  the  construction  of  a  particular  railway,  to  invest  u/ 
part  of  its  funds  in  the  stock  of  another  railway  company;  and  it  it 
open  to  any  shareholder  to  object  to  the  misapplication  of  the  compof-- 
funds.^ 

The  Limited  Liability  Act  of  1855,'  applicable  only  to  England  tad 
Wales,  provides,  sect.  10,  against  lending  the  company's  money  to  a^.^ 
shareholder,  and  makes  the  directors  who  lend,  or  assent  to  the  lon^^ 
jointly  and  severally  liable  for  the  amount.  T  do  not  observe  a  oomri 
spending  provision  in  any  of  the  Acts  applicable  to  Scotland,  wh]di>I' 
think,  is  to  be  regretted. 

As  regards  adopting  judicial  proceedings,  we  have  seen  that  pinti 
companies,  with  proper  company-names,  by  which  they  sign  and  aootft-: 
obligations,  can  sue  in  the  name  of  the  firm.  Incorporated  joint-stockJ 
companies  have  the  right  to  sue  under  their  corporate  name,  or  ote* 
wise,  as  provided  by  their  Act,  or  Charter,  or  Patent  Ordinary  jdit- 
stock  companies,  with  a  descriptive  firm,  such,  for  example,  as  tkl 
Northern  Investment  Company,  may  at  common  law  sue  in  name  of  til 
firm,  and  of  three  or  more  individual  partners.  Banking  oompaaiN 
which  comply  with  the  regulations  of  the  Act  7  Gleoige  IV.  etf^ 
67  are  entitled  to  sue  by  their  principal  officer;  and  when  jajflt' 
stock  companies,  by  their  contract,  give  power  to  their  manager  to 
sue,  a  partner  of  the  company  may  be  sued  by  such  manager.  All  tiM 
points  will  be  found  in  the  case  of  the  National  Exchange  Compeajof 
Glasgow.* 

By  the  constitution  of  a  public  company,  the  directors  are  usiial^ 
entitled  to  require  pajrment  from  the  shareholders  of  their  shares  of  tti 
subscribed  capital.  Or  a  certain  portion  thereof,  for  the  purpose  of  ctnf* 
ing  on  the  business  of  the  company,  by  such  proportions  or  instalmeBtib 
technically  known  as  *  calls,'  as  the  directors  shall  think  proper.  Bot^  ii 
reference  to  going  concerns,  the  directors  cannot  make  calls  on  tiieshan- 
holders  for  more  than  their  shares  of  subscribed  capital,  merely  for  tks 

>  Oibson-Craig  v.  Aitken,  2d  February  ^  18  &  19  Vict  cap.  1S3. 
1848,  10  D.  676. 

2  Balfour's  Trastees  v.  Edinborgh  and  *  National  Exchange  Company  of  Cll» 

Northern  Railway  Co.,  8th  June  1848,  10  gow  v.  Drew  and  Diok,  5tli  Deo.  1S48,  U 

D.  1240.  D.  179. 
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of  incieasing  the  stock  of  the  company,  unless  there  is  special 
to  do  80  in  the  deed  of  constitution,  or  without  the  partner's 
ce,  as  in  the  case  of  Sturrock.^  And  a  general  power  to  a 
number  of  the  partners  of  a  company  to  alter  the  articles  of 
does  not  authorise  the  increase  of  the  capital^  This  point 
decided  according  to  the  opinions  of  the  majority  of  the  whole 
But  it  appears  to  be  in  the  power  of  a  company,  without 
aid  of  Statute,  to  make  calls  on  shareholders,  or,  more  properly 
to  require  contributions  from  them,  for  the  liquidation 
oompany-debts.  A  bank,  in  the  course  of  being  wound  up, 
which  had  confessedly  lost  a  very  large  sum  beyond  its  whole 
ibed  capital,  was  found  entitled  to  call  upon  shareholders  not 
to  pay  up  their  proportions  of  subscribed  capital,  but  also  to 
te  a  further  sum  to  be  applied,  along  with  the  capital  stock,  in 
ng  debts.' 
he  Joint-Stock  Companies  and  the  Joint-Stock  Banking  Companies 
gave  full  power  to  require  contributions  from  shareholders  for  the 
poipoee,  in  the  case  of  all  companies  subject  to  the  operation  of 
ActSy  and  which  were  in  the  course  of  being  wound  up ;  and,  more- 
they  gave  power  to  require  contributions,  to  a  certain  extent,  from 
olders  who  had  sold  out  within  three  years  from  the  commence- 
of  the  winding-up  in  the  case  of  an  unlimited  company,  and  one 
in  the  case  of  a  limited  company,  the  shareholders  in  the  latter 
being  respectively  liable  only  for  any  balance  of  their  portion 
capital  stock  actually  unpaid ;  and,  if  the  limited  company  was 
company  issuing  notes,  for  such  unpaid  balance,  and  the 
of  the  notes  issued.  The  Act  of  1862  gives  corresponding 
for  making  calls  (sects.  102,  133)  on  the  members  liable  to  con- 
to  the  assets  of  companies  in  the  course  of  being  wound  up,  as 
abeady  been  explained ;  but  it  will  be  recollected  that  by  sect  38 
hahility  to  contribute  to  such  assets  ceases  at  the  end  of  one  year 
been  a  member,  as  well  in  the  case  of  an  unlimited  as  of  a 
company. 
In  cases  of  compulsory  winding-up,  or  where  the  Court  of  Session  Decbeb 
Issued  an  order  for  the  continuance  of  a  voluntary  winding-up,  the  tr^toiu^. 
mighty  by  the  Amendment  Act  of  1858,  sect.  5,  on  the  production, 
j^r  the  liquidators,  of  a  list  of  the  contributories,  and  of  the  amount  due 
H^  each,  pronounce  forthwith  a  decree  against  such  contributories  for 
jbjmtnt  of  such  amount,  in  the  same  way,  and  to  the  same  eiBfect,  as  if 
ky  had  severally  consented  to  registration,  for  execution  on  a  charge 
if  aix  days,  of  a  legal  obligation  to  pay  such  calls.  The  decree  may  be 
jifaacted  immediately,  and  no  suspension  thereof  is  competent,  except 

>  Stnrrook  v.  Thorn's  Executors,  2 1st  '  Douglas,  Heron,  &  Co.  v.  Hair,  24th 

UniAiy  1861,  13  D.  762.  July  1773,  M.  14,605  ;  see  also  Buchanau 

'Mimro  V.  Edinburgh  Cemetery  Co.,  t^.  West  of  Scotland  Iron  Co.,  21st  Feb. 

ft  PeK  1851 »  13  D.  505.  1855,  17  D.  461. 
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on  caution  or  consignation,  unless  with  special  leave  of  the  Con 
same  provision  forms  sect  121  of  the  Act  of  1862,  applicable  to 
of  winding-up  by  the  Court. 

Under  the  Act  of  1858,  the  liquidators  of  a  bank,  in  the  < 
being  wound  up  voluntarily,  were  found  entitled,  on  petitioi 
Court,  to  summary  decree  against  certain  contributories,  nan 
certified  list,  to  enforce  payment  of  calls  made  by  the  liquidato: 
out  notice  of  the  petition  to  the  parties  against  whom  it  was  < 
the  Court  being  satisfied  that,  under  all  the  circumstances,  the 
exercise  of  power  would  be  just  and  beneficial^  The  granting 
applications  appears,  however,  to  be  a  question  of  circumstanc 
the  power  of  summaiy  enforcement  of  calls,  given  to  liquidatoi 
Statute,  in  the  case  of  companies  being  wound  up,  applies  onl] 
made  by  the  liquidators  themselves,  and  cannot  be  sought  for 
for  enforcing  payment  of  calls  made  by  the  directors  whils 
management  of  such  companies.' 
Arrestment.  It  may  here  be  noticed,  that,  in  the  case  of  a  company 

on  its  business  after  an  instalment  is  called  for  by  the  dire< 
amount  thereof  is  a  debt  due  by  the  shareholders  to  the  compan 
a  creditor  of  the  company  can  arrest  in  the  hands  of  the  share 
On  the  other  hand,  the  interests  of  the  shareholders  in  a  joi 
company  are  personal  estate,  and  as  such,  as  a  general  rule,  ar 
able  at  the  instance  of  the  creditors  of  the  shareholders,  in  the 
the  company,  as  holders  of  the  fund.  An  exception  occurs  in 
of  the  Eoyal  Bank  of  Scotland,  whose  charter  of  incorporation 
that  the  stock-holders'  interests  shall  not  be  arrestable ;  and  tl 
be  similar  provisions  in  other  deeds  of  incorporation.  In  ca« 
such  declarations  are  made  by  competent  authority,  I  apprehc 
the  diligence  of  adjudication  should  be  resorted  to  for  atta 
shareholder's  interest  ;^  though,  even  in  the  face  of  such  a  dec 
it  may  perhaps  be  the  safest  course  to  proceed  by  arrestment 
essentially  the  proper  mode  of  attaching  personal  estate.^  In  cas( 
there  is  no  such  provision,  or  where  the  provision,  if  it  exists,  is 
by  a  private  contract,  there  can  be  no  doubt  that  arrestment 
proper  form  of  diligence  to  be  adopted  by  an  ordinary  creditor.* 
case  of  Sinclair,  the  company  was  constituted  by  Act  of  Par 
which  declared  the  shares  to  be  moveable  estate,  and  did  not 
arrestment  as  a  mode  of  attaching  them.  It  was  found  that  tb 
were  subject  to  arrestment,  and  that  adjudication  was  not  a  co 
diligence  for  attaching  them.    Whether  a  creditor,  who  was  a 

1  Lumsden  t^.  Urie,  Utb  Dec.  1858,  21  14th  Feb.  1770,  M.  Appi  voce 

D.  110.  tion,  No.  3. 

3  Mitchell,  16th  July  1863,  1   Macph.  »  See   as   to  this,    Alison  t. 

1116.  of    African   Co.,    18th   Manrh 

»  Hill  V,  CoUege  of  Glasgow,  13th  Nov.  707. 
1849,  12  D.  46.  »  Sinclair  v.  Staples,  27th  Jan 

*  Royal  Bank  of  Scotland  v  Fairholnies,  D.  600. 
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fcb^  coutiikct  exclading  arrestment,  might  be  held  barred  from  proceed- 
isog  in  that  way,  is  a  different  question.  Perhaps  such  creditor  might 
fc^  so  barred,  but  even  in  that  case  it  wonld  seem  the  safest  course  not 
feo  omit  arrestment  When  arrestment  is  used,  it  will  he  served  on  the 
]pniicipal  officer,  at  the  head  office  of  the  company ;  or,  if  the  company 
mm  Tegistered,  at  the  roistered  office,  in  the  way  prescribed  by  the  Com- 
3  Actof  1862,  sect  62. 
The  adjudging  or  arresting  creditor  of  a  partner  will  of  course  be 
^poe^raned  to  the  company  itself,  as  far  as  such  partner  stands  indebted 
*o  the  company, 

^V    Actfi-Utnce  of  SHant  (Act  of  1662,  sect  23).> — Unless  notice  of  the  sllot- 

'*%aiiut  is  given  to  the  person  who  has  made  the  application  for  shares,  there  i» 

3Bo  concluded  contract,  and  he  does  not  become  a  shareholder— Gunu,  Nov.  16, 

1867. L.E.  3  Ch.40;  Wallis,  July  16, 1868,L.  E.  4  Ch.  325,  note;  Robin- 

■wn,  Jan.  30,  1869,  L.  R.  4  Ch.  322.     But  formal  notice  ie  not  essential ;  he 

'^**M.j  complete  the  contract  by  some  act  showing  his  acceptance,  for  example, 

"^  executing  a  transfer  of  the  shares — Crawley,  Jan.  30,  1869,  L.  R.  4  Ch. 

^^2;  or  by  receiving  from  the  company  some  stipulated  consideration  for 

~*«  acceptance,  or  acting  as  a  director,  Uie  shares  being  hia  qualification — 

^Mward,  Nov.  11,  1871,  L.  R  13  Eq.  30 ;  Leeke,  March  20,  1871,  L.  R, 

^  Ch.  469.     The  contract  is  complete  when  a  letter  is  posted  in  answer  to 

^^  spplication  for  shares,  and  the  application  cannot  be  revoked  by  a  letter 

^^tt«n  before  the  applicant  receives  the  notice  of  allotment — Harris,  May  24, 

^-^^-,  L-  H.  7  Ch.  687.     The  result  would  appear  to  be  the  same  even  though 

K**»e  answer  never  roaches  the  appUcant^Wall,  Nov.  9,  1872,  L.  R.  15  ^. 
i.  See  also  Townsend,  Dec.  6,  1871,  L.  R.  13  Eq.  148. 
TransftT of  Sharet — Coniriftutory  (Actof  1862,  sect.  22). — The  22d  section 
the  Companies  Act,  1862,  provides  that  shares  shall  be  'persooal  estate, 
^^pable  of  being  transferred  in  manner  provided  by  the  regulations  of  the  Com' 
^teny.'  The  right  to  trsnsferthus  conferred  is  absolute.  The  directors  have  no 
l^X>wer,  unieaa  it  is  conferred  upon  them  by  the  articles,  to  refuse  to  register 
4k  transfer,  even  though  the  transferee  is  a  person  without  means,  and  the 
transfer  has  been  made  for  the  purpose  of  escaping  liability — Weston, 
^ov.  6,  1868,  L.  R.  4  Ch.  20.  The  transfer,  however,  must  be  absolute  and 
t>ott&  fide-  A  merely  colourable  transfer  to  a  person  who  is  really  to  hold 
«ie  shares  for  the  transferor  is  invalid— Cox,  Nov.  19,  1863,  33  L.  J.,  Ch. 
34ff.  Where,  by  the  articles,  transfers  are  made  subject  to  the  approval  of 
Vw  diraotors,  if  they  are  induced  by  a  misleading  and  inaccurate  description 
%!  aooept  »  transferee,  whom  they  would  not  have  accepted  if  they  had 
^nownbis  tme  position,  the  transfer  will  bo  set  aside — Payne,  Dec  11,  1869, 
I.  R  9  Eq.  323  ;  Kintrea,  Nov.  26, 1869,  L.  K.  6  Ch.  95.  A  discretionary 
%oirar  in  the  directors  must  be  reasonably  exercised — Bobinson  v.  Chartered 
^ank,  mm..  9,  1866,  L.  It.  1  Eq.  32 ;  but  they  are  not  bound  to  assign 
taMons,  and  the  Conrt  will  not  interfere  unless  it  is  shown  that  they  have 
mtbed  c^iricionsly  or  unfairly — Penney,  Dec.  20,  1872,  L.  R.  8  Ch  446. 

It  is  the  duly  of  the  transferor  to  find  a  transferee  competent  to 
•OGCPpt  the  shares.     If  the  transferee  is  incompetent  the  transferor's  name 
>  A  letter  of  aJlotment  requirti  a  penny  itamp,— 33  k  34  Viot  ckp.  07,  Schedule. 


9  Eq.  6,  Heritage  had  sold  his  shares  on  the  Stock  Exchange ;  1 
who  bought  gave  the  name  of  Hankey  as  the  purchaser,  and  tha 
registered  the  transfer  in  Hankey's  name,  who,  however,  never  ei 
transfer,  and  got  his  name  taken  off  the  register  by  order  of 
of  Chancery ;  when  the  company  was  wound  up,  the  liquidator  pat 
name  on  ^e  register,  and  Lord  Bomilly,  MR,  refused  to  remoi 
said, '  It  is  no  doubt  a  very  h^rd  matter  for  a  m^  not  to  have 
'  the  shares  when  he  has  taken  every  step  that  depended  on  hii 
'  purpose  ;  but  it  necessarily  follows  that,  if  he  has  not  duly  tran 
'  shares,  they  remain  in  him/ 

A  transfer  to  a  minor  is  voidable  but  not  void— Lumsden,  i 
may  repudiate  it,  or  elect  to  confirm  it,  if  he  comes  of  age  befoi 
pany  is  wound  up.  If  the  company  is  wound  up  before  he  comes 
transfer  will  be  treated  as  void.  The  winding  up  fixe^  the  sta 
contributory — Symons,  Jan.  31,  1870,  L.  R  5  Ch.  298,  But  (ii 
if  the  company  is  wound  up  a  considerable  time  after  the  minor  h 
majority,  and  he  has  taken  no  steps  to  repudiate  the  shares,  he  will 
be  a  shareholder— Ebbett,  Feb.  10,  1870,  L,  R  5  Ch.  302.  If 
the  minor's  name  is  only  colourable,  the  real  owner's  name  will 
the  register,  or  according  to  circumstances  the  transferor  will  be  < 
hold  as  trustee  for  the  real  owner — Richardson^  9th  Feb.  1875,  L. 
588  ;  Brown  v.  Black,  5th  March  1873,  L.  R  15  Eq.  363. 

One  trading  company  may  become  a  shareholder  of  another, 
nothing  in  its  memorandum  or  articles  of  association  mAlring  it 
Thus,  where  a  bank  held  shares  in  security  of  advances,  and  i 
security  had  transfers  of  the  shares  executed  in  its  &voar,  the  baa 
to  be  a  contributory  of  the  company — ^Royal  Bank  of  India»  Jan. 
L.  R  4  Ch.  252.  A  company  cannot  purchase  its  own  shii 
specially  empowered  to  do  so  by  the  memorandum  or  articles  of  a 
— Zulueta,  May  4,  1870,  L.  R  5  Ch.  444. 

Paid-up  Shares— (Acts,  1862,  sect.  23,  1867,  sect  25).— 
necessary  that  the  subscriber  of  the  memorandum  of  association  i 
for  the  shares  for  which  he  subscribes  in  money.  It  is  soffident  i 
money's  worth, — for  example,  the  China  Steamship  Company  n 
for  the  Dumose  of  Durchasimr.  inier  alia,  the  business  of  thn  T^ 
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llfliat  the  contract  by  Dmmmond  to  take  the  25  shares  for  which  he  sab-  DBcniom  oir 
satisfied  by  the  allotment  of  the  479  shares,  and  that  he  was  not  Companub 
to  take  any  ordinary  shares,  and  not  liable  as  a  contributory— --Dnim- 
Jnly  36,  1869,  L.  R  4  CL  773 ;  PeU,  Nov.  3,  1869,  L.  R  5  Ch.  11 ; 
July  7,  1874,  L.  R  18  Eq.  670.    But  it  will  not  relieve  the 
from  liability,  if  he  does  not  himself  give  any  consideration  for 
bat  a  nomb^  of  paid-up  shares^  equal  to  the  number  of  shares 
he  has  sabecribed,  is  allotted  to  him  by  direction  of  a  person  who  is 
to  them.     Thus  in  Migotti's  case,  April  26,  1867,  L.  R  4  Eq.  238, 
ibed  for  five  shares.     One  Carter  had  sold  certain  lands  to  the 
ly,  part  of  the  price  being  500  paid-up  shares.      He  directed  the 
to  allot  five  of  these  to  MigottL     It  was  held  that  M.  was  still 
aa  a  contributory  for  five  ordinary  shares.     So  Forbes  and  Judd,  Jan. 
1870,  L.  R  5  Ch.  270.      A  provision  in  the  articles  will  be  inoperative 
It  thia  effect— Dent,  July  14)  1873,  L.  R  8  CL  768. 
Fothergill's  case,  Jan.  24,  1873,  L.  R  8  Oh.  270,  F.  subscribed  the 
lorn  for  1000  shares.     He  was  also  one  of  the  vendors  of  a  lead 
under  an  agreement  appended  to  the  articles,  part  of  the  price  of 
ma  5000  paid-up  shares^    It  was  held  that  he  was  liable  as  a 
itory  for  the  1000  shares. 
reference  in  the  articles  to  a  proposed  agreement^  afterwards  carried 
in  not  satisfy  the  25th  section  of  the  Act  of  1 867»    But  it  may,  in  par- 
circnnustances,  be  satisfied  by  a  contract  distinctly  embodied  in  the 
of  association.     In  Appletreewick  Lead  Mining  Company,  April  22, 
L.  R  18  Eq.  95,  it  was  held  by  Malins,  Y.-O.,  that  where  the  owners 
laine  turned  it  into  a  limited  company,  and  subscribed  for  all  the 
stating  in  the  articles  that,  they  being  the  persons  interested  in  the 
and  the  plant,  £7  out  of  £10  was  to  be  held  to  be  paid  up,  this  was  a 
eootract  under  sect  25. 

25th  section  has  not  altered  the  law  with  regard  to  what  is  good  pay- 
iforshares— Goate8,Dec.  11,1873, L.R  17 Eq.l69>;7er Malins, V.-O.  Any 
IjUe  transaction  between  a  company  and  a  shareholder,  which,  if  the  com- 
brooght  an  action  against  him  for  calls  would  support  a  plea  of  payment, 
f liyment  in  cash '  within  sect.  25 — Spargo,  Jam  25, 1873,  L.  R  8  Ch.  407. 
If  a  contract  for  paid-up  shares  has  been  omitted  to  be  registered,  the 
may  be  rectified  by  the  directors  (even  without  an  application  to  the 
b),  removing  the  shareholder's  name  from  the  register,  then  registering  the 
and  issuing  paid-up  shares — Hartley,  Aug.  1, 1874,L.  R  18Eq.  542. 
When  a  company  is  being  wound  up,  the  holders  of  fully  paid-up  shares 
entitled  to  require  the  liquidator  to  call  up  the  unpaid  amount  of  the 
shares — ^Paterson  v.  MTarlane,  etc,  2d  March  1875,  2  R  490. 
Jlkttamd  Shareholder^^Exeeuior {Act  1862,sect.  24). — '  The  dead  shareholder 
Mr  JameSy  L.-J.)  remains — ^that  is,  his  estate  remains — a  shareholder,'  so  long 
tbe  shares  remain  in  his  name — ^Baird,  July  26,  1870,  L.  R  5  Ch.  725. 
real  estate  is  liable  if  the  personal  estate  is  insufficient — Turquand  v. 
\  April  16,  1867,  L.  R.  4,  Eq.  123.     The  executors  are  liable  only  in 
representative  capacity,   unless  they  accept  the  shares  in  their  own 
when  they  become  personally  liable — Fearnside  and  Dean,  Jan.  17, 
(,  L  R  1  Ch.  231. 
Tnui€€8  (Act  1862,  sect.  30). — Although  the  trustee  whose  name  is  on 

t register,  not  the  cestui  que  trust  or  beneficiary,  is  the  shareholder,  and  is 
0  responsible  to  the  company  and  to  creditors  (ex  parte  Bugg,  June  24, 
M6y  2  Drewry  and  Smale,  452),  the  cestui  que  trust  is  bound  to  indemnify 
ke  tmstee — Butler  v.  Cumpston,  Nov.  4, 1868,  L.  R.  7  Eq.  16 ;  and  the  com- 


the  company  Iiaa  begun  to  be  wound  up,  neither  an  allottee  nor 
of  shares  is  entitled  to  be  removed  from  the  list  of  contiibnti 
ground  that  thej'  were  induced  to  become  members  by  false  ttai 
prospectus— Oakes  v.  Turquand,  Aug.  15,  1867,  L.  R.  2  E.  and  1 
and  althoDgh  the  directors  of  a  company  may  have  made  anch  mi 
tions  in  the  prospectus  as  would  render  them  liable  to  an  ori^ni 
shares  in  damages,  a  purchaser  of  shares  in  Uie  market  ts  not  • 
with  the  prospectus  as  to  have  the  same  remedy — Peek  v.  Gum 
1873,  6EandL  App,  377.  But  a  transferee  of  shares  is  entitled 
the  company's  statement  in  the  register  of  the  amount  paid  on 
he  purchasea.  Thus  where  it  was  stated  in  the  memorandum  of 
that  the  capital  consisted  of  £105,000,  divided  into  lOOO  share* 
of  which  £100,000  was  paid  up,  and  a  transferee  of  sharea  received 
on  which  it  was  stated  that  £100  had  been  paid  on  each  ahi 
same  was  stated  in  the  transfer  book,  and  he  had  paid  calls  to 
of  the  remaining  £6  and  received  a  dischai^  in  full  from  the  i 
was  held  that  he  was  not  liable  as  a  contributory,  and  averm 
liquidator  that  the  £100,000  had  not  been  paid  up,  and  that  th' 
well  knew,  or  might  or  ought  to  have  known,  the  true  state  ( 
were  held  not  relevant  to  go  to  proof — Jamieeon  «.  Watetfaooi 
1866,  6  Macph.  691 ;  reversed  24th  May  1870,  L.  B.  2  SooU 
and  8  Macph.  (H.  L.),  88. 

Pa»t  Member  (Act  1862,  sect.  38).— It  was  decided  in  Brett, 
1671,  6  Ch.  600,  that,  if  a  past  member  obtains  diachaigei 
creditors  of  all  the  debts  due  when  he  ceased  to  be  a  memi 
can  be  made  upon  him,  though  the  assets  are  insufficient  to  p^ 
debts ;  but  doubts  were  thrown  on  this  by  Lord  Caims  in  the 
case  of  Webb  v.  Whiffin,  infra.  In  that  case  it  waa  held  that,  aU 
members  are  not  liable  to  contribute  in  respect  of  debts  oonti 
they  have  ceased  to  be  mranbers,  when  they  have  been  called 
tribute  in  respect  of  debts  contracted  before  they  ceaaed  to  be  id 
creditors  in  these  debts  have  no  preferential  claim  on  their  ea 
but  they  go  into  the  general  assets  to  be  distributed  to  all  tl 
paripassv—Vfehh  v.  Whiffin,  July  8,  1872.  L.  B.  6  £.  and  L  jM' 


I 


TITLE  V. 


MOVEABLE  BEAL  BIQHTS. 


next  subject  for  our  consideration  is  that  of  deeds  relating  to 
moYeables  or  real  rights  in  moveables. 

personal  bond,  bill,  and  some  other  writs,  are  only  the  repro- 
of debts,  and  the  rights  which  they  constitute  are  styled 
/  as  having  in  themselves  no  proper  tangible  existence.    But 
cattle,  implements,  plate,  jewels,  cash,  and  other  corporeal 
and  likewise  ships,  are  moveable,  equally  with  debts  due  by  bill, 
bond.     And  though,  when  corporeal  effects  are  to  be  trans- 
the  transfer  may,  except  in  the  case  of  ships,  be  best  accomplished, 
property  acquired,  by  actual  delivery  and  possession,  the  trans - 
all  cases  may,  and  in  the  case  of  ships  must,  form  the  subject  of 
deed  of  transmission. 
deed  of  conveyance  of  corporeal  moveables  (other  than  ships)  is  Daposinoir  of 
called  a  disposition ;  because,  with  strict  propriety,  it  uses  the  ^vkables. 
'  sell,  dispone,  convey,  and  make  over,'  as  is  done  in  the  case  of 
not  the  word  '  assign,'  as  in  the  case  of  debts  or  rights  standing 
on  obligations. 

E^  Where  the  subjects  have  not  abeady  been  contained  in  a  convey- 
or other  deed,  in  which  case  the  forms  authorised  by  the  Trans- 
of  Moveable  Property  Act  of  1862  ^  will  not  apply,  the  clauses 
deed  axe,— (1.)  The  narrative,  which,  as  in  other  cases,  describes 
r,  the  cause  of  granting,  and  generally,  though  not  necessarily, 
[pmtea     (2.)  The  dispositive  clause,  by  which  the  granter  dispones, 
to  the  grantee  the  particular  subject  of  the  transaction.    And  here 
caie  must  be  taken  to  identify  the  subject.    Thus,  if  furniture, 
implements,  or  the  like  are  conveyed,  the  whole  must  be 
or  referred  to,  as  contained  in  an  inventory,  which  the 
will  sign  as  relative  to  the  deed,  or  in  some  other  way  clearly 
out,    (3.)  The  warrandice  clause,  which  is  from  fact  and  deed. 
Cflanse  of  delivery,  if  the  articles  are  delivered.    (5.)  The  consent  to 
don  for  preservation  and  execution ;  and  lastly,  the  testing-clause. 
these  clauses,  no  remark  appears  necessary.    But  where  the  subjects 

^  25  &  26  Vicfe.  cap.  85. 
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Ihtimation. 


Dbuvkrt. 


Instrumrnt  op 
possession. 


have  already  been  contained  in  a  conveyance  or  other  deed,  th 
authorised  by  the  Act  of  1862  can  be  employed  in  like  manner  a 
subject  conveyed  were  a  debt  due  by  personal  bond. 

If  the  articles  disponed  are  in  the  hands  of  a  third  party, 
position  ought  to  be  intimated  to  him.  This  can  be  done  \\ 
other  of  the  modes  authorised  by  the  Act  of  1862,  which  Act 
made  use  of  in  regard  to  the  mode  of  giving  intimation  whether  t 
intimated  be  in  the  form  thereby  authorised,  or  in  any  other  foiu 
intimation,  legally  proved,  will  complete  the  transfer ;  and  w 
already  been  said  ^  on  the  subject  of  intimation  of  assignations  < 
will  be  applicable  to  intimations  of  dispositions  of  corporeal  m< 
in  the  hands  of  a  third  party.  This  is  brought  out  in  the  case  oi 
where,  however,  sufficient  intimation  had  not  been  given. 

Where  goods  are  in  the  hands  of  the  seller,  and  the  transf 
upon  an  absolute  bond  fide  sale,  the  transfer  will  be  effectual  as 
the  seller's  creditors,  notwithstanding  that  possession  shall  be 
by  the  seller ;  the  old  rule  of  law  requiring  delivery  to  the  pi 
being  now,  to  that  extent,  qualified  by  the  Mercantile  Law  Aqh 
Act  of  1856,'  sects.  1,  2,  &  3.  Should  the  seller,  however,  make  \ 
sale,  and  deliver  the  goods  to  the  second  purchaser,  the  property  y 
to  the  second  purchaser,  to  the  exclusion  of  the  first  Delivery,  tl 
in  the  case  of  goods  which  the  seller  has  in  his  own  hands,  is  sti 
sary  to  divest  the  seller,  and  make  the  transfer  complete  and  < 
in  every  respect 

The  Style  Book  gives  the  form  of  a  notarial  instrument  of 
sion  taken  by  the  disponee  under  a  disposition  of  moveables, 
the  possession  is  retained  by  the  seller.^  But  such  instrument  ii 
ineffectual  as  against  third  parties,  and,  with  regard  to  the  ( 
and  his  heirs,  the  disposition  is  itself  a  complete  title, 
however,  a  testator  conveyed  his  house  and  furniture  to  trus 
behoof  of  his  son  in  liferent, — he  always  paying  a  specified  yea 
therefor, — and  to  his  daughters  in  fee,  the  son's  creditors  wer 
not  entitled  to  plead  that  the  possession  enjoyed  by  the  son  r 
the  furniture  his  property,  to  the  effect  of  subjecting  the  same 
diligence.*  And,  even  without  the  intervention  of  trustees,  "s 
testatrix  conveyed  her  furniture  to  her  unmarried  niece,  ex 
the  jus  mariti  of  any  husband  whom  she  might  marry,  the  c 
of  the  niece's  husband  were  found  to  be  validly  excluded,  althc 
had  married  without  a  marriage-contract,  and  was  (with  his  \ 
actual  possession  of  the  furniture.*  In  such  cases,  however, 
with  the  objector  to  i)rove  that  the  furniture,  or  other  mo 
claimed  by  the  creditors,  are  among  the  articles  liferented,  or  as  t 

*  Suproy  p.  305  et  seq. 

>  Eadie  v.  Mackinlay,  7tb  Feb.  1815, 

F.  c; 

M9  &  20  Vict.  cap.  60. 

«  Style  Book  (3d  Edition),  ii.  248. 


ft  M'MiUan  v.  Price,  13th  Msy 
Sh.  916. 

^  Young  V.  London,  26th  Joim 
D.  998. 
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•  jMf  mariti  has  been  ezdaded.  And  a  husband  cannot  give  his 
ife^  after  their  maniage,  a  right  of  fee,  preferable  to  the  claim  of  his 
■ditois,  in  fumitore  belonging  to  himself,  and  of  which  he  retains  the 


We  now  come  to  the  important  branch  of  Maritime  Writs.  MARirniE 

I   And  first  we  shall  take  the  contract  for  building  a  ship,  observing  ^^'      ^.^^ 
Ipfc  the  principles  on  which  this  deed  is  framed  are  not  different  from  building  a 
mm  i^plicable  to  the  framing  of  the  contract  for  building  a  house,  or  ^""*' 
If  other  fiibric. 

r  Ihe  counter  obligations  of  the  parties  are,  on  the  one  hand,  to  build 
;  ddp  or  vessel  of  a  specified  description ;  and,  on  the  other  hand,  to 
a  specified  price  for  it 

Ihe  obligation  to  build  usually  bears,  and  ought  always  to  bear, 

Lce  to  a  specification  of  all  the  particulars  of  material,  dimensions, 

or  plan,  tonnage,  and  appurtenances ;   with  a  general  provision 

the  ship  is  to  be  finished  in  all  respects  according  to  the  custom 

tble  to  similar  vessels  in  the  port  or  place  where  she  is  built,  or 

other  general  provision  affording  a  rule  as  to  all  the  particulars  not 

detailed  in  the  specification.     The  builder  ought  to  be  bound  to 

the  whole,  and  to  have  the  vessel  ready  for  sea,  by  a  day 

;  and  a  specified  payment  ought  to  be  stipulated  for,  in  name  of 

damages  (not  penalty)  for  eveiy  day  thereafter,  during  which 

vessel  shall,  in  the  judgment,  or  at  the  sight,  of  a  neutral  party, 

agreed  on  and  named  in  the  contract,  remain  unfinished. 
The  party  for  whom  the  ship  is  built  will,  on  the  other  hand, 
bound  to  pay  the  price,  either  in  a  slump  sum,  or  at  a  certain 
per  ton,  or  otherwise, — care  being  taken  to  make  the  amount  of  the 
clearly  ascertainable,  if  a  slump  sum  is  not  specified.  In  general, 
price  will  be  payable  by  regulated  instalments.  The  form  in  the 
b  Book  '  suggests,  that  the  first  instalment  will  be  payable  when  the 
is  laid ;  the  second,  if  the  vessel  is  of  moderate  size,  when  she  is 
and  the  third,  when  she  is  cleared  at  the  custom-house; 
attestation  by  the  neutral  party,  mutually  agreed  on,  and  named 
I  above,  that  she  is  finished  according  to  contract  But  the  instalments 
J)e  more  numerous,  and  may  have  reference  to  other  or  a  greater 
ivie^  of  stages  in  the  ship's  progress,  according  to  circumstances. 
ffanns  of  the  building  contract,  and  relative  specification  will  be  found 
i  the  Style  Book.* 

A  ship  requires  to  be  registered  in  order  to  have  the  privileges  granted  Reoistratiox 
f  law  to  British-built  ships,  or  ships  foreign-built,  which  become  entitled  ^^  *""** 
>  these  privil^es. — (Merchant  Shipping  Act  of  1864,  sect.  19.)*    And,  merchant 
nless  so  registered,  the  ship  is  not  recognised  as  a  British  ship,  nor  i864. 

^  Cbmpben  v.  Stewut,  I3th  June  1848,  ^  /^v/.  537  &  539. 

I  D.  1280. 

s  Style  Book  (3d  Edition),  ii  537.  M7  &  18  Vict  cap.  104,  sect.  19. 
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entitled  to  receive  firom  any  officer  of  customs  a  clearance  or  trana 
enabling  her  to  proceed  to  sea. 

In  order  to  registration  in  any  case,  the  ship,  whether  Brit 
foreign  built,  must  (sect  36)  be  surveyed  by  a  person  appointed 
the  Act ;  from  whom  a  certificate  must  be  obtained,  stating  the 
tonnage,  build,  and  other  particulars  descriptive  of  identity,  as  in 
(A)  annexed  to  the  Act  A  declaration  of  ownership  must  also  be 
by  the  owner,  or  one  of  the  owners,  if  there  are  more  than  one; 
Forms  (B)and  (C),  stating — (1.)  the  name  of  the  ship;  (2.)  whether  I 
or  foreign  built ;  (3.)  the  port  of  registry,  being  the  port  or  place  at 
the  ship  is  registered  for  the  time  being  (sect  33) ;  (4.)  how  the  i 
propelled ;  (5.)  the  number  of  the  decks,  and  various  other  pazti 
as  to  the  build,  rigging,  etc. ;  (6.)  the  measurements ;  (7.)  the  to 
These  particulars  are  followed  by  the  proper  declaration,  in  whi< 
owner,  describing  himself  by  his  residence,  states — (1.)  that  h 
British  subject,  naming  his  birthplace  ;^  (2.)  his  residence ;  (3.)  t 
has  taken  the  oath  of  allegiance  to  the  Queen ;  (4.)  the  tin 
place  at  which  the  ship  was  built ;  (5.)  the  name  of  the  maste 
that  the  declarant  is  entitled  to  be  registered  as  owner  or  joint- 
of  the  ship,  or  of  a  certain  number  of  shares  therein ;  and  lastly,  t 
one  is  interested  in  the  ship  who  is  not  qualified  to  be  the  oiwm 
ship  by  the  above  Act  And,  on  the  occasion  of  the  first  regis 
certain  additional  particulars  require  to  be  instructed  by  evidence, 
forth  in  sect  40  of  the  Actb 

This  declaration  being  made  to  this  registrar,  or  other  person  i 
rised  by  the  Act  (sect.  38),  and  evidence  furnished  of  the  additions 
ticulars  set  forth  in  sect  40,  if  the  case  is  that  of  the  first  registry, 
assuming  that  the  particulars  set  forth  in  the  declaration,  and  prcr 
evidence,  are  all  as  the  law  requires, — the  registry  takes  place.  1 
done  by  the  entry  in  the  register-book,  kept  by  the  registrar,  in  tei 
sect  42,  of — (1.)  the  name  of  the  ship,  andof  the  port  to  which  she  be 
being  the  port  or  place  at  which  she  is  registered  (and,  by  sect . 
change  can  be  made  in  the  name)  ;^  (2.)  the  details  as  to  tonnagi 
comprised  in  the  surveyor's  certificate ;  (3.)  the  particulars  of  her( 
stated  in  the  declaration  of  ownership ;  and  (4.)  the  names  and  de 
tions  of  her  registered  owners,  and,  if  more  than  one,  the  proporti< 
which  they  are  respectively  interested  in  the  ship. 


^  The  KaturaliBation  Act,  1870  (33  Vict.  cap.  14),  which  allows  ali«ii  i 
acquire,  hold,  and  dispose  of  '  real  and  personal  property  of  every  deacriptioa 
respects  as  natural-bom  British  subjects,  does  not  qualify  an  alien  to  be  own 
British  ship— sect.  14. 

b  See  further  particulars  as  to  marking  on  the  ship  her  name  and  port  of  n 
etc.,  required  by  the  Merchant  Shipping  Act  of  1871  (34  &  35  Vict.  cap.  110,  i 
and  as  to  marking  of  deck -lines  required  by  the  Merchant  Shipping  Act  of  187j 
39  Vict.  cap.  88,  sect.  5). 

^  The  Merchant  Shipping  Act  of  1871,  sect.  6,  makes  provision  for  a  chang 
made  in  the  name  of  a  ship  with  permission  of  the  Board  of  Trade —  see  also  2 
Vict.  cap.  85,  sect.  5,  as  to  registration  of  foreign  ships  on  their  becoming  Britis 
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The  entry  in  the  register-book  being  duly  made,  a  certificate  of  regis-  Cehtificate  o) 
k  issued^  as  in  the  Form  (D)  annexed  to  the  Act,  containing  the  same  ^*°"'™^- 
as  those  entered  in  the  register-book  as  above  explained,  and 
the  name  of  the  master.    The  certificate  of  registry,  however,  is 
evidence  only  of  the  ship's  right  to  the  privileges  of  a  British  ship. 
rests  the  ship's  nationality,  and  identifies  the  ship.    But  it  is  to 
only  for  the  lawfiil  navigation  of  the  ship,  and  is  not  subject  to 
by  reason  of  any  title,  lien,  chaige,  or  interests  whatsoever, 
any  person  may  have  or  claim  in  the  ship.    Accordingly,  a  change 
master  of  the  ship  ought  to  be  indorsed  on  the  certificate  of  re- 
and  such  change  must  be  reported  to  the  customs  at  London,  and 
icfficers  of  the  customs  may  prevent  any  one  from  acting  as  master 
lis  not  marked  in  or  on  the  certificate  of  registry  as  the  last  appointed 

(sect  46). 
Hie  property  in  a  ship  must  be  divided  into  sixty-four  shares,  and,  Sixty-four 
to  the  provisions  with  respect  to  joint-owners,  or  owners  by  ®"^*^- 
ion,  contained  in  the  Act,  not  more  than  thirty-two  individuals 
be  registered  at  the  same  time  as  owners  of  any  one  ship.    'So  per- 
Ecan  be  registered  as  owner  of  a  fractional  part  of  a  share.    But  any 
of  persons,  not  exceeding  five,  may  be  registered  as  joint-owners 
ship,  or  share  or  shares  therein.    Joint-owners  are  not,  however, 
to  dispose,  in  severalty,  of  any  interest  in  a  ship,  or  share  of  a 
in  respect  of  which  they  are  registered  (sect  3  7). 
Ko  notice  of  any  trust,  express,  implied,  or  constructive,  can  be  en-  Trusts. 
in  the  r^ister-book,  or  is  receivable  by  the  registrar.  And,  subject 
rights  and  powers  appearing  by  the  register-book  to  be  vested  in 
rcther  party  (a  mortgage,for  example),  the  registered  owner  of  any  ship, 
therein,  shall  have  power  absolutely  to  dispose  of  such  ship,  or 
therein,  and  to  give  efiectual  receipts  for  the  price  (sect  43). 
An  changes  of  ownership,  equally  with  changes  of  master,  ought  to 
on  the  certificate  of  registry.     But,  agreeably  to  a  notice 
to  Schedule  (D)  of  the  Act,  the  certificate  is  not  a  document 
*  It  does  not  necessarily  contain  notice  of  aU  changes  of  owner- 
and  in  no  case  does  it  contain  an  official  record  of  any  mortgages 
the  ship.'    The  certificate,  however,  has  been  held  to  afford 
\prvmAfaeie  evidence  of  title  as  to  enable  the  registered  owners,  to 
ftom  a  transfer  had  been  recently  made,  to  obtain  recal  of  arrestments 
I  the  ship,  used  by  creditors  of  the  former  owners,  although  it  was 
Med  that  the  transfer  was  fraudulent  and  collusive.^  ^ 

"-  I  now  come  to  the  mode  of  transferring  ships,  and  it  is  to  be  observed  transfer  of 
i^  if  the  builder  has  got  the  ship  registered  in  his  own  name,  the  owner  ®^^^* 

1  Dnffos  9.  Mackay,  13th  Feb.  1857,  19  D.  430. 


*  A  deeinon  in  conformity  with  this  case  was  pronounced  in  that  of  Grant  v»  Grant, 
Ik  Pea  1867,  6  Macph.  155, — Lords  Deas  and  Ardmillan  (who  concurred  in  the 
\mm)  obaerviDg  that  the  case  showed  '  a  triumph  of  the  forms  of  Uw  over  substan- 
jnatlce.' 
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Bill  op  salb.    must  obtaiii  from  him  a  transfer,  called  a  bill  of  sale.    As  to  all 
fers,  the  above  Act,  sect  55,  provides  '  that  a  registered  ship,  or  any 
'  therein,  when  disposed  of  to  persons  qualified  to  be  owners  of 
<  ships,  shall  be  transferred  by  bill  of  sale ;  and  such  bill  of  sale 
'  contain  such  description  of  the  ship  as  is  contained  in  the 
'  the  surveyor,  or  such  other  description  as  may  be  sufBcient  to  ii 
*  the  ship  to  the  satisfaction  of  the  registrar,  and  shall  be^  in  the 
'  maiked  (E)  in  the  schedule  hereto,  or  as  near  thereto  as  circi 
'  permit ;  and  shall  be  executed  by  the  transferrer  in  the  pi 
'  and  shall  be  attested  by,  one  or  more  witnesses.'     Formerly  it 
necessary  to  recite  the  certificate  of  registry  in  the  bill  of  sale, 
pain  of  nullity,  but  it  is  not  so  now. 

The  transf erree  requires  to  register  his  title,  and,  before  that 
done,  he  must  make  a  declaration,  in  the  form  of  Schedule  (F),  si 
qualification  to  be  registered  as  owner  of  a  share  in  a  British  shq^j 
containing  a  denial  (similar  to  that  required  in  the  case  of  the 
owner)  of  there  being  any  person  not  qualified  by  the  Act  to  be  01 
British  ships  entitled  as  owner  to  any  interest  in  the  ship  (sect 

Every  bill  of  sale,  when  duly  executed,  is  to  be  produced  to  the: 
trar  of  the  port  at  which  the  ship  is  registered,  with  the  above 
tion  by  the  transf  erree,  whereupon  the  transferree  is  to  be  entered  fl 
register-book  as  the  owner,  and  the  fact  of  such  entry  being  madei 
be  indorsed  on  the  certificate  of  ownership,  with  the  date  and 
thereof ;  and  all  bills  of  sale  are  to  be  entered  in  the  r^ister-l 
the  order  of  their  production  to  the  registrar  (sect  57). 

Ships  are  sometimes  sold  when  at  sea,  or  in  circumstances  whenj 
inspection  cannot  previously  be  made  ;  and,  if  in  such  cases  there  1 
defects  in  the  ship  with  which  the  seller  is  acquainted,  he  is  boi 
Common  Law,  to  make  the  purchaser  aware  of  such  defects,  otlw 
the  purchaser  appears  to  have  a  good  ground  for  reducing  the  sale.* 

Ships  may  be  made  the  subject  of  real  or  special  securities  by 
Mortgages.      of  mortgages  (sect  66) ;  for  which  deeds  the  above  Act  provides  a 

in  Schedule  or  Form  (I).    On  production  of  the  mortgage,  the 
the  port  of  registry  is  appointed  (sect  66)  to  register  the  same  in 
register- book  ;  and  by  sect  67  every  mortgage  is  to  be  recorded  by 
in  the  order  of  time  in  which  it  is  produced  to  him  for  that  pi 
A  memorandum  of  the  registration,  and  of  the  day  and  hour  Um 
to  be  marked  on  the  mortgage  by  the  registrar.     By  sect  69  m< 
are  declared  preferable,  not  according  to  their  dates,  but  the 
their  registration.    The  Act  of  1854  declares  that  mortgages,  when 
tered,  shall  confer  an  indefeasible  right  upon  the  mortgagee ;  but 
provision  does  not  repeal  the  Scots  Act  1696,  cap.  5,  as  to  securitiei 
prior  debts ;  and,  if  the  mortgages  constitute  preferable  securities  fori 
debts,  they  are  liable  to  be  set  aside,  under  the  last-mentioned  Act^ 

*  Duthie  f.  Carnegie,  2l8t  Jan.  1816,  F.  C. 
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tot  the  granter^s  bankraptcy  within  sixty  days,  on  the  same  principles 

applicable  to  securities  for  prior  debts  over  other  subjects.^ 
^Ifeiy  roistered  mortgagee  has  power  (sect  71)  to  sell  the  ship,  or  Powu  of 
mortgaged,  and  to  give  effectual  receipts  for  the  purchase-money.  ^^^^ 
if  there  are  several  roistered  mortgages,  no  subsequent  mortgagee 
to  sell,  except  under  order  of  a  competent  Court,  without  the 
of  every  prior  mortgagee, 
lights  of  registered  mortgagees  may  be  transferred  (sect  73)  by  trakbfeb  of 
of  transfer,  in  the  Form  marked  (E)  annexed  to  the  Act ;  and  on  mobtgaos. 
ion  of  the  deeds  of  transfer  the  registrar  is  bound  to  enter  the 
of  the  transferree  in  the  register-book,  as  mortgagee  of  the  ship  or 
;  and  to  make  a  memorandum  of  the  entry  on  the  deed  of  transfer, 
the  date  and  hour  of  such  record.     And,  by  sect  68,  when- 
a  registered  mortgage  has  been  discharged,  an  entry  to  that  effect 
be  myade  in  the  register-book  by  the  r^[istrar,  on  production  of  the 
deed,  with  a  receipt  for  the  mortgage-money  indorsed  thereon, 
signed  and  attested.     Mortgagees  are  not,  by  reason  of  their 
to  be  deemed  owners ;  nor  mortgagors  to  have  ceased  to  be 
except  so  far  as  is  necessary  for  making  their  mortgages  avail- 
securities  for  their  debts ;  and  mortgagees  may  absolutely  dispose 
mortgages  (sects.  70,  71).     But,  by  taking  a  certain  amount  of 
of  the  vessel,  and  control  of  her  and  her  earnings,  a  mort- 
inay  make  himself  liable  for  certain  furnishings  to  the  vessel' 
be  recollected  that  mortgages  do  not  now  require  to  be  indorsed 
certificate  of  registry,  as  was  formerly  necessary. 
Act  makes  full  provision  for  the  transfer  of  ships,  or  shares 
or  of  mortgages,  to  husbands  by  marriage,  to  assignees  or  trus- 
on  bankruptcy  and  sequestration,  and  to  heirs  and  successors  on 

It  likewise,  in  sect  76,  and  following  sections,  gives  power  to  any  cbrtificatk  of 

owner  to  dispose  of  his  ship,  or  share  thereof,  by  way  of  mort-  mortoaob  or 

or  sale,  at  any  place  out  of  the  country  in  which  the  port  of  registry 

This  is  done  by  means  of  certificates  of  mortgage,  or  certi- 

of  sale,  obtained  from  the  registrar,  and  which  are  like  powers  of 

fixr  mortgage  or  sale.    They  are  in  the  form  of  Schedules  (M) 

f  (N)  annexed  to  the  Act,  according  as  it  is  wished  to  give  a  power  to 

or  a  power  to  selL    But,  before  obtaining  such  certificate,  the 

desiring  it  must  state  to  the  registrar,  to  be  by  him  entered  in  the 

-book,  the  names  of  the  parties  who  are  to  exercise  the  power, 

Inrions  other  particulars.     This  is  necessary  in  connection  with  the 

rights  to  be  given  to  creditors  or  purchasers  by  the  exercise 

powers.     The  Act  contains  numerous  other  provisions  relative  to 

powers ;  but  it  is  unnecessary  to  enter  into  these,  further  than  to 

that^  1^  sects.  80  and  81,  no  mortgage  or  sale,  bond  fide  made  under 

powers,  shall  be  liable  to  be  impeached,  by  reason  of  the  person  by 

Aadenon  v.  Western  Bank,  14tb  Jan.  '  RosseU  v.  Baird  &  Co.,   13th  June 

•,  21  D.  230.  1839,  1  D.  931. 
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whom  the  power  was  given  dying  before  the  making  of  the  miRtgpgK 
sale ;  nor  (under  certain  qualifications)  by  his  insolvency  or 
Cancellation         Upon  delivery  of  any  certificate  of  mortgage  to  the  registrar,  bei 

after  recording  in  the  book  any  unsatisfied  mortgages  marked 
so  as  to  preserve  their  priority,  cancel  the  certificate ;  and  in  the  cttt 
certificates  of  sale,  if  a  sale  is  made  to  one  qualified  to  hold  Brituki 
the  ship  is  to  be  registered  anew,  and  the  certificate  of  sale  is  to 
retained  by  the  registrar ;  who,  after  indorsing  thereon  an  eolif  i 
the  sale,  is  directed  to  forward  the  certificate  to  the  regiskai 
former  port,  who  shall  make  a  memorandum  of  the  sale  in 
book,  and  the  registry  in  such  book  shall  be  held  as  dosed, 
as  to  outstanding  mortgages.     If  no  sale  is  made,  the  oertificitoi 
to  be  delivered  to  the  registrar,  who  shall  thereupon  cancel  ihei 
and  enter  the  cancellation  in  a  book ;  and  every  certificate,  wl 
of  mortgage  or  sale,  when  so  cancelled,  shall  be  void  to  all  inteotoi 
purposes. 

The  terms  employed  in  the  Transmission  of  Moveable  Piopertj 
of  1862  appear  sufficiently  broad  to  include  ships,  and  shares  of  ahipSiflj 
mortgages  thereon,  where  these  belong  to  parties  domiciled  in  Soodi^ 
the  Act  in  question  having  no  operation  except  in  Scotland.  Bot|B 
bably  the  forms  authorised  by  the  Act  of  1862  were  not  intended  te| 
employed  in  such  cases ;  and  it  is  clearly  advisable  to  adhere  to  the  M 
introduced  by  the  Merchant  Shipping  Act  of  1854,  in  all  cases  «li 
such  forms  are  suitable,  in  like  manner  as  if  the  Act  of  1862  had  li 
been  passed. 

Bonds  of  bottomry  and  respondentia,  however,  the  nature  of  fufi 
is  just  about  to  be  explained,  do  not  appear  to  be  within  the  aoopi 
the  Act  of  1854 ;  and  conveyances  of  such  bonds  can  be  written  iad 
form  authorised  by  the  Act  of  1862,  and  intimation  thereof  given  iB« 
or  other  of  the  modes  thereby  introduced. 


BOTTOMRY  AND 
HUBPONDENTL^ 


Bonds  op  I  now  come  to  bonds  of  bottomry  and  respondentia,  both  of  ih 

are  essentially  contracts  of  hazard. 

The  former  constitute  securities  over  the  ship,  the  latter  over 
cargo ;  and  bonds  of  bottomry  may  be  granted  either  by  the  ownen,a 
certain  circumstances,  by  the  master.  The  owners  can  grant  sndil 
at  any  time.  It  is  for  money  borrowed ;  but  it  is  a  conditkm  of 
transaction  in  general,  that  repayment  shall  not  be  demanded  if  the 
shall  be  lost  during  her  voyage ;  in  consideration  of  which,  a  \of^ 
of  interest  or  premium  is  stipulated  to  be  paid  to  the  lender ;  and,  i 
ship  is  not  lost,  the  bond  is  good  both  for  the  sum  lent  and  thepren 
stipulated. 

The  master  can  grant  such  bonds  only  when  a  ship  is  in  a  fos 
port ;  or  in  a  situation  where  he  cannot  communicate  with  the  owi 
or  when  in  absolute  want  of  necessary  supplies.  On  that  accoonl 
bond  must  bear  to  be  granted  for  money  borrowed  for  the  use  o 
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IS  the  master  has  no  power  to  hypothecafce  the  ship  in  any  other 

han  for  necessaiy  fdrnishings.    Neither  has  he  power  to  bind  the 

%  personally  even  for  these.     In  the  case  of  Cochrane/  the  master 

ot  only  bonnd  the  owners  (which  it  was  beyond  his  power  to  do), 

Iso  given  his  own  personal  obligation.    It  was  clearly  in  his  power 

dertake  a  personal  obligation  for  the  cost  of  the  furnishings  to  the 

equally  as  for  any  other  sum  or  debt,  but  such  obligation  was  not 

priate  to  a  bond  of  bottomiy.     Neither  can  the  master,  though  at 

eign  port^  make  drafts  by  bill  on  the  owners  in  favour  of  the 

ni*  agent  at  such  port,  even  for  necessaiy  disbursements.    He  cannot 

to  the  sum  contracted  on  account,  for  furnishings,  the  rank  and 

eges  of  a  biU-debt     It  remains,  at  best,  a  sum  due  on  account^ 

ach  bonds,  when  granted  by  the  owners,  are  preferable  according  Pbkferenck. 

iority  of  date.    When  graiited  by  the  master,  the  last  in  date  is 

cable  over  the  others,  and  so  on ;  the  reason  being  that,  in  the  case 

I  mastei^s  bonds,  the  last  furnishings  are  necessaiy  for  preserving 

miing  those  made  before. 

he  bond  of  respoTi^etUia  is  granted  by  the  person  having  right  to 

aigo  on  board  a  ship  laden  ox  being  laden  for  a  particular  voyage, 

ded  to  constitute  a  security  over  th^  cargo  for  repa}^ment  of  the 

lent^  with  the  stipulated  interest  or  premium.    But,  as  the  bond  of 

imiy  becomes  nugatory  if  the  vessel  is  lost,  so  the  bond  of  respon- 

ia  is  of  no  avail  if  the  cargo  is  lost    It  appears  to  be  doubtful 

her  such  bonds  constitute  efiectual  securities  over  the  cargo,  and 

her  they  are  any  better  than  per§oi^  obljg^tionis. 

■his  subject  will  be  closed  with  a  notice  of  the  Charter-party,  which  Charter- 
the  nature  of  a  maritime  lease ;  being,  as  exemplified  in  the  Juri- 
.  Style  Book,'  a  contract  between  the  owners  of  a  vessel  and  parties 
desire  to  have  the  use  of  the  vessel  on  hire  for  a  particular  voyage, 
r  a  certain  period  of  time.  The  owners  grant  and  set  the  vessel  to 
fat,  to  the  hirer,  for  the  voyage  or  period  of  time,  as  the  case  may 
mgaging  that  she  shall,  within  a  period  specified,  be  in  good  order, 
manned,  and  fit  for  navigation ;  that  she  shall  be  at  a  specified 
by  a  day  named,  ready  to  receive  cargo  on  board ;  that  the  master 
i  receive  the  cargo,  shall  sail  without  delay  to  her  destination,  deliver 
saigo,  receive  the  home  cargo,  sail  homewards  without  delay,  and 
'er  the  home  cargo ;  the  master  not  taking  any  other  goods  on  board, 
the  owner  being  liable  for  goods  lost  or  damaged,  with  30  per  cent. 
teir  original  cost 

hi  the  other  hand,  the  hirer  engages  to  furnish  cargoes,  and  to  pay 
it  at  the  rate  agreed  on.  The  rate  of  demurrage  is  also  fixed ;  that 
3  rate  at  which  the  hirer  may  detain  the  ship  in  loading  or  unload- 

1  Cochrane  v.  Gilchison,  14th  Feb.  1854,  16  D.  548. 

s  Liondon  Joint-Stock  Bank  v.  Stewart,  15th  July  1859,  21  D.  1327. 

2  Style  Book  (3d  Edition),  ii.  564. 
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ing,  for  a  certain  nxunber  of  days,  beyond  the  time  specified  in  tti 
leading  clause  of  the  agreement.  The  owner  reserves  his  lien  o& 
cargo  for  the  freight ;  and  both  parties  become  bound  to  fulfil  their  pah : 
of  the  premises  under  a  penalty. 


EXKMfTfOjr 
FROM  STAMP- 
DUTY. 


The  forms  of  various  other  maritime  writs  will  be  found  in 
schedules  annexed  to  the  Merchant  Shipping  Act  of  1854,  and  in 
Juridical  Styles.^  The  Merchant  Shipping  Act,^  which  is  of  great  leiftt^j 
and  is  divided  into  eleven  Parts,  exempts  from  stamp-duty  all  inm 
ments  used  in  carrying  into  efiect  Part  II.,  being  that  part  of  tli| 
Act  which  relates  to  'British  ships,  their  ownership,  measurement; 
registry,'  and  which  we  have  before  been  considering..  It 
exempts  from  stamp-duty  all  instruments  which,  by  Parts  IIL,  W, 
or  VII.  of  the  Act,  are  required  to  be  made  in  forms  sancticmed  bjri 
Board  of  Trade,  if  made  in  such  forms ;  and  all  instruments  used  lf,i 
under  the  direction  of,  the  Board  of  Trade  for  carrying  such  paitBofI 
Act  into  effect.  These  several  Parts  of  the  Act  last  mentioned 
respectively  to  masters  and  seamen,  to  pilotage,  eta  A  bond  and 
tion  of  a  ship  in  security,  however,  is  liable  in  the  stamp-duty 
spending  to  the  sum  in  tiie  bond.'^ 


1  Style  Book  (3d  Edition),  iL  568,  et  9eq. 
M7  &  18  Viot  oap.  104,  seot.  9. 


>  Morries  v.  Glen,  24ih  Nor.  1841 
D.  97. 


^  The  Stamp  Act  of  1870  (33  &  34  Vict.  cap.  97),  azempto  from 
'  Instruments  for  the  sale,  transfer,  or  other  disposition,  either  absolittely  or  by 
'  mortgage,  or  otherwise,  of  any  ship,  or  vessel,  or  any  part,  interest^  share^  or  pnftflf 
*  of  or  in  any  ship  or  vessel.' 
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THE  FACTORY  AND  COMMISSION. 

who  are  of  full  capacity  to  act  by  themselves  can  in  general 
means  of  others  empowered  by  them  for  that  purpose.  In  like 
;  minors  and  married  women  can  act  by  means  of  others  duly 
by  them,  with  consent  of  their  curators  and  husbands  re- 
uid,  in  some  other  cases,  the  power  of  acting  can  be 
by  one  person  to  another.  The  persons  empowered  by  others 
for  them  are  called  factors,  or  commissioners,  or  attorneys ;  and 
deeds  by  which  they  are  appointed  bear  the  name  of  factories, 
ions,  or  powers  or  letters  of  attorney.  These  deeds  are  all,  sub- 
y,  of  the  same  nature.  Where  the  party  to  be  empowered  is 
a  £EU^r, — as  in  the  ordinary  case  of  one  who  is  to  uplift  rents  and 
a  land-estate  or  house  property, — ^the  deed  is  called  a  factory, 
the  party  is  to  have  powers  of  a  higher  or  larger  and  more  unusual 
', — ^for  example,  to  sell  land  or  to  make  up  titles  to  an  estate, — 
term  'commission'  is  usually  employed  to  describe  the  deed.  The 
of  powers  or  letters  of  attorney,  I  think,  is  imported  from  England, 
is  usually  employed  as  descriptive  of  empowering  deeds  which  are  to 
used  in  England,  or  in  the  colonies  or  foreign  parts ;  and  for  deeds 
the  buying  and  selling  of  stocks  or  shares  of  stock  in  this 
Mntiy.  But,  provided  the  requisite  powers  are  duly  given,  it  matters 
lot  whether  the  deed  is  described  by  the  one  name  or  the  other.  We 
have  a  commissioner  to  uplift  rents,  an  attorney  to  sell  lands  or 
e  np  titles, — indeed  the  procuratory  in  conveyances  of  lands  is  often 
Dctended  to  the  appointment  of  an  attorney  for  the  latter  purpose, — and 
le  can  have  a  commissioner  to  buy  and  sell  stocks  and  shares. 

The  great  practical  distinction,  applicable  to  deeds  of  the  class  now 
■fore  ns,  is  that  they  are  general  or  special,  or  both  general  and  special 

The  general  factory  confers  powers  of  management  only  of  the  most  General 

•  -  -  -.  i«j  FACTORY. 

imple  and  ordinary  kind. 

The  special  factory  authorises  to  be  done  simply  the  act  or  acts  Special 
rhich  it  expressly  names,  and  nothing  more.    The  nature  of  those  acts 
mj,  or  may  not,  be  such  as  would  fall  under  a  general  factory. 

But  feu^tories  are  very  often  both  general  and  special    We  frequently  Gknkral  and 
ave  added  to  a  general  factory  a  special  clause,  or  set  of  special  clauses,  factobt. 
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ney  on  the  security  of  the  shares,  in  oider  to 
^he  shares.^ 

'  power  in  order  to  delegate  his  powers  to  a  demcoation  to 
ointment  of  sub-factors  is  authorised,  the  ^"^'^*''^^- 
cr  the  principal  factor  is  to  be  liable  for 
r  his  sub-factor. 

r  casea^  where  there  ought  to  be  special 

:i  view  that  such  powers  are  necessary, 

^ '  be  bound,  but  also  that  the  factor  may 

It  is  also  necessary,  for  this  last  pur- 

fadario  nomine,  and  not  m  the  name 

MS,  where  a  fSetctor  or  agent,  without 

Tinicating  to  his  constituent,  accepted 

his  constituent, — thus  lending  out 

me, — the  fiEtctor  was  held  liable  to 

toi^s  bankruptcy.'    And  where  a 

itted  his  client's  case  to  arbitra- 

ubmission,  the  agent  was  held 

arbitral/ 


IS  to  draw  the  rents  of  land  or  Amplification 

ii  effect  in  his  factory.     And,  powbhh.^ 

orise  all  legal    proceedings 

r  icnts,  it  is  advisable  not  only 

^oeedings  for  these  purposes, 

uTants  of  sequestration  and 

proceedings  are  competent, 


-'  the  management  of  land- 
o  attend  meetings  of  the 
•labour  road  meetings,  on 

'  vote  at  such  meetings  as 

'  try  or  commission  which 
:  which  it  is  intended  to 
■'lauses  in  a  form  so  com- 
ious  classes  to  which  the 
listing  circumstances  of 
)n  him,  or  circumstances 
if  power  is  to  be  granted 
(^cession  to  his  father,  it 
rain  him  served  heir,  not 
'I'edecessors  to  whom  he 

'» ;  as  ravened,  7th  Feb.  1743, 
Stewart,  340;  M'Donold  v, 
Mh  Nov.  1807,  Hume,  344. 
•11  V.  Johnson,  23d  Feb.  1830, 
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Clauses  of 
thb  factory. 


ApponnnENT 

OF  FACTORS. 


applicable  to  one  or  more  particular  act  or  acts,  or  class  of  act& 
such  cases,  in  comformity  with  the  principles  usually  applicable  to 
with  both  general  and  special  clauses,  the  special  may  operate  a 
tion  of  the  general  factory,  as  the  special  clauses  will  confine  it  toi 
of  the  kinds  authorised  by  these  special  clauses,  and  which  maybe! 
than  a  general  factory  would  authorise.    But  it  is  usual  to  find 
special  clauses  go  beyond  the  general  powers,  and  atithorise  acts 
the  general  would  not  embrace. 

The  clauses  of  the  factory,  whether  general  or  special,  or  both 
are  as  follows : — 

1.  The  narrative  or  introductory,  containing  the  cause  of 
which  may  be  (for  example)  absence,  or  intended  absence  of  the 
from  Scotland,  sickQess  of  the  grantor,  or,  generally, '  certain  good 
and  considerations.' 

2.  The  nomination  of  the  factor  or  factors. 

3.  The  empowering  clause  or  clauses,  containing  the 
or  enumeration  of  the  powers  which  the  factor  or  factors  may 

4.  A  declaration  that  all  acts  and  deeds  lawfully  done  by  the 
or  factors,  in  virtue  of  these  powers,  shall  be  equally  valid  as  if  dine 
the  grantor  himself. 

5.  It  is  usually  provided  that  the  factory  shall  subsist  until 
by  a  writing  under  the  granter^s  hand ;  but  a  provision  to  that  eSsdi 
not  necessary  either  to  make  the  deed  good  until  recalled,  or  to  fM\ 
the  grantor  power  to  recaL 

6.  The  factor  is  taken  bound  to  account  to  the  granter  for  his  ii* 
tromissions,  and  to  pay  over  the  free  balance  of  cash  in  his  \attk 
whenever  required ;  and,  if  he  is  to  have  remuneration,  it  will  hai 
be  said  that  he  is  to  retain  a  reasonable  sum  on  that  acoouni  H 
it  is  usual  and  proper  to  declare  that  persons  transacting  with  tti 
factor  shall  have  no  concern  with  this  obligation  to  account^  the  flM 
being  merely  personal  as  between  the  granter  and  factor. 

7.  &  8.  There  will  then  be  the  registration  and  testing-daiiseB  ii 
usual  form. 

We  shall  consider  these  clauses  in  their  order  as  above ;  the  only  a* 
mark  occurring  on  the  narrative  or  introductoiy  clause  being,  that  fti 
factoiy  or  commission,  when  of  a  very  special  nature,  will  reqidie  ti 
contain  a  pretty  full  narrative  in  order  to  make  the  empowering  danfl 
intelligible. 

As  regards  the  appointment  of  the  factor  or  factors,  if  two  or  mon 
are  named,  the  powers  must  be  exercised  by  them  jointly,  unleaB  dM 
contrary  is  specified.  It  will  generally  be  convenient  to  name  dx 
majority,  while  more  than  two  survive  and  continue  acting*  to  be  i 
quorum ;  and,  in  some  cases,  such  as  commissions  for  making  up  tithi 
the  powers  may  with  propriety  be  conferred  on  each  of  the  parti* 
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led,  so  that  any  one  of  them  may  perfonn  all  the  necessary  acts 
k  or  without  oonconenoe  of  the  oUiers.  There  may,  or  may  not,  be 
^  guo  fum^  as  in  the  case  of  tmsteeshipa 

1^  r^aids  the  powers,  a  mere  general  factory  is  of  very  limited  powebs  of 
btioiL  In  words  it  says  that  the  factor  is  to  manage  the  granter^s 
K  and  act  for  him  tiierein,  as  he  could  do  himself.  But,  under 
Jk  &  deed,  it  is  doubtful  if  the  factor  could  do  more  than  perform  such 
li  of  ordinary  administration  as  are  necessary  to  preserve  his  consti- 
w£a  estate,  and  prevent  it  firom  becoming  unproductive.  I  doubt  if 
so  general  would  authorise  the  factor  to  uplift  rents  and 
except  in  a  case  of  emergency ;  and  it  is  certainly  usual  to 
special  powers  when  such  acts  are  to  be  executed 
tin,  cases  such  as  the  following,  the  general  factory  will  not  (save 
vsry  exceptional  oircumstances)  serve;  special  powers  must  be 

on  the  factor : — 

L  Where  lands  or  other  heritable  estate  are  to  be  sold  by  him  for 

owner.    The  importance  of  being  dear  and  explicit,  in  framing 

tpowers  of  a  factory  as  to  this  point,  will  be  shown  by  the  case  of 

The  Court  were  there  equally  divided  upon  the  question 

the  fiEtctory,  which  was  by  testamentary  trustees,  in  favour  of 

of  their  own  number,  was,  by  itself,  so  expressed  as  to  confer  the 

of  sale  on  the  factor, 
t  Moveables  of  great  value  cannot  be  sold  by  a  factor  without 
powers  from  the  owner.    The  question  of  degree,  as  regards  the 
will  be  judged  of  in  every  case  according  to  circumstances. 

3.  The  power  to  purchase  lands  or  moveables  stands,  as  far  as  the 
iMtuent  is  concerned,  on  the  same  footing  as  the  power  to  selL  Of 
ilse,  a  factor  buying  lands,  though  without  power  to  bind  his  con- 
tiient,  can  effectually  bind  himself.  Under  this  head  may  be  classed 
d  power  of  a  factor  to  contract  to  acquire  for  his  constituent  a  piece 

ground  in  feu.  In  the  case  of  Steuart,^  the  question  was  raised 
bether  an  averment  of  verbal  authority  to  contract  for  a  feu  could 
tnpetently  be  proved  by  parole. 

4.  Power  to  serve  any  one  heir  to  a  predecessor  requires  a  special 
indate.^ 

Under  our  former  law,  an  agent  and  factor  acting  in  virtue  of  a 
neral  fieu^ry  was  held  to  have  sufficient  power  to  make  up  his  con- 
tuenfs  title  to  a  lucrative  succession  by  service;  the  constituent 
ving  written  to  the  factor,  desiring  that  he  should  be  served  heir 
the  estate,  *  if  not  already  set  about  -*  and  the  service  having  been 
3ede,  when  the  constituent  was  on  military  duty  abroad^  A  mere 
lend  power  would  not  now  authorise  the  expeding  of  a  service. 

Thomas    v.   Walker's    Trustees,    4th  '  Services  of  Heirs  Act,  10  &  11  Vict. 

r  1829,  7  Sh.  828.  cap.  47,  sect.  4. 

Stenart  v.  Johnston,  17th  July  1857, 

>.  1071.  ^  MoUe  V.  RiddeU,  13th  Deo.  1811,  F.  C. 
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But,  where  a  lucrative  succession  can  be  taken  up  by  precept  or 
of  dare  constat,  or  otherwise,  without  a  service,  a  fiActOT,  ia  mK0\ 
stances  and  with  powers  and  instructions  similar  to  those  hi 
case,  could  and  ought  to  make  up  the  title  in  his  constituents  penoa* 

Where  special  power  is  to  be  granted  for  the  purpose  of  mskiiig 
titles,  it  should  be  expressed  comprehensively, — ^to  make  up  the 
tuent's  titles  to  all  lands  and  other  heritages  to  which  he  has 
as  heir  of  a  particular  predecessor;  and  to  obtain  him  8er?ed 
accordingly ;  and  to  expede  all  writs  and  deeds,  and  do  all  acts 
for  that  purpose.    The  mere  power  to  obtain  the  constituent  entenl 
heir  implies  a  power  to  do  whatever  may  be  requisite  to  support 
petition  for  service,  and  the  heir^s  title ;  and,  therefore,  to  ruse 
action  of  reduction  of  an  adverse  service.^  But  where  it  is  clear  thatndtl 
an  action,  or  any  other  action  in  connection  with  the  titles,  will  hsn 
be  raised,  special  power  to  raise  the  action  should  be  given  to  the 

Special  powers  are  likewise  required  to  enter  the  constituent's  vaanl 
grant  leases  to  his  tenants,  and  to  remove  such  tenants;  likewias 
compromise  claims  made  by  the  constituent  against  others,  or  by  oHmtJ 
against  him,^  or  to  submit  such  claims  to  arbitration,  or  to  postpone  tti 
security  for  a  debt  due  to  his  constituent  to  securities  for  debts  dneto 
third  parties.' 
Power  to  Power  to  borrow  money  on  behalf  of  the  constituent,  and  to  UndUi 

personally  for  repayment,  or  to  dispone  his  estate  in  security  of  payioa^ 
requires  a  special  clausa  When  a  power  to  sell  or  borrow  monejoafti 
security  of  ships,  or  shares  of  ships,  is  to  be  exercised  at  any  plaoesrt 
of  the  country  where  the  port  of  r^istry  is  situated,  the  proper  mode  of 
proceeding  will  be  to  give  the  attorney  a  certificate  of  sale,  or  a  oeitiflfiiii 
of  mortgage,  as  authorised  by  the  Merchant  Shipping  Act  of  1851/ 
already  adverted  to.^  In  other  cases  where  power  to  borrow  is  ghro^ 
the  clause  of  registration  in  the  factory  ought  to  bear  a  consent  to  fti 
registration  not  only  of  the  factory,  but  of  all  bonds  and  dispositioBBii 
security,  or  other  deeds  granted  in  the  exercise  of  the  power,  for  pnK^ 
vation  and  for  execution,  on  six  days'  charga 

But,  where  a  factor  had  special  power  to  sell  certain  railway  ahan^ 
and  to  execute  all  acts  and  deeds,  thing  and  things,  requisite  wifli  r^giii 
to  the  shares ;  and  when  calls  had  accumulated,  for  which  the  shares  ven 
in  danger  of  forfeiture ;  the  Court  held  the  factor^s  powers  sofiBcunlte 

1  Gifford  V.  Oiffoid,  11th  Feb.  1834,  12  >  Bridges  v.  Willucni't   TWutoi%  SH 

Sh.  421.  Nov.  1831,  10  Sh.  43. 

*HoUinwoiih    v.    Dnnbar,    2l8t    Jan.  *  17  &  18  Viot.  cap.  104,  Mcl  7^c<«^ 

1813,  F.  C.  ft  Supra,  page  437. 


^  It  was  the  factor's  duty  to  complete  bis  constitiieiifs  title  witbont 
delay,  because  by  the  fonner  law  the  heir,  while  possessing  on  appaieney,  eoili  w^ 
have  dealt  with  the  estate  as  his  own,  or  tr^smitted  it  to  hu  hmn,  Bt^  « • 
personal  right  to  land  now  vests  in  an  heir  ipso  jure  on  the  ancestor's  death  {T!k9 
Vict  cap.  94,  sect  9),  it  is  not  of  such  importance  that  the  title  should  be  si  cmi 
completed. 

b  The  renewal  of  investiture  was  abolished  by  37  &  38  Viot  sap.  94,  sect  4,  bat  kdn 
of  vassals  may  still  be  entered  by  writ  of  dare  caiutaL 
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\  him  to  borrow  money  on  the  security  of  the  shares,  in  order  to 
le  calls  and  preserve  the  shares.^ 

fsctor  requires  special  power  in  order  to  delegate  his  powers  to  a  dilkoatiok  to 
ictor.^    When  the  appointment  of  sub-factors  is  authorised,  the  ^"^'^^^^ 
*  ought  to  express  whether  the  principal  factor  is  to  be  liable  for 
tings  and  intromissions  of  his  sub-factor. 

L  r^ard  to  these  and  other  cases,  where  there  ought  to  be  special 
DB,  it  is  important  to  keep  in  view  that  such  powers  are  necessary, 
oly  that  the  constituent  may  be  bound,  but  also  that  the  factor  may 
»  of  personal  responsibility.  It  is  also  necessary,  for  this  last  pur- 
that  the  transaction  be  done  fadorio  rumine,  and  not  in  the  name 
\  facXxxt  as  if  for  himselC  Thus,  where  a  factor  or  agent,  without 
il  authority,  and  without  communicating  to  his  constituent,  accepted 
in  his  own  name  for  rent  due  to  his  constituent, — thus  lending  out 
unstituenfs  money  in  his  own  name, — the  fietctor  was  held  liable  to 
\  good  the  loss  arisiog  by  the  debtor^s  bankruptcy.^  And  where  a 
igent,  without  special  power,  submitted  his  client's  case  to  arbitra- 
and  the  client  repudiated  the  submission,  the  agent  was  held 
mally  liable  to  implement  the  decree-arbitraL^ 
have  mentioned  that  a  factor,  who  is  to  draw  the  rents  of  land  or  Aicflification 

OP  SPBCIALi 

es,  has  usually  special  power  to  that  effect  in  his  factory.  And,  fowsbs. 
gh  perhaps  such  power  might  authorise  all  legal  proceedings 
naiy  for  securing  and  recovering  the  rents,  it  is  advisable  not  only 
ve  power  to  institute  all  requisite  proceedings  for  these  purposes, 
ipecially  to  authorise  application  for  warrants  of  sequestration  and 
of  tenant's  crop  and  effects,  when  such  proceedings  are  competent, 
the  factor  shall  think  them  necessary. 

'%  is  also  of  use,  in  the  case  of  factories  for  the  management  of  land- 
les,  to  give  special  power  to  the  factors  to  attend  meetings  of  the 
iors  of  parishes,  and  turnpike  and  statute-labour  road  meetings,  on 
If  of  their  constituents ;  and  to  act  and  vote  at  such  meetings  as 
constituent  himself  could  do  if  present 

!t  is  further  important,  in  framing  a  factory  or  commission  which 
subsist  for  some  length  of  time,  and  under  which  it  is  intended  to 
er  extensive  powers,  to  frame  the  special  clauses  in  a  form  so  com- 
ensiye  as  to  embrace  transactions  of  the  various  classes  to  which  the 
3r  relates,  whether  arising  out  of  the  then  existing  ciroumstances  of 
party,  or  through  other  estate  devolving  upon  him,  or  ciroumstances 
jected  with  such  other  estate.  For  example,  if  power  is  to  be  granted 
lake  up  the  constituent's  titles  on  the  succession  to  his  father,  it 
!d  be  advisable  to  authorise  the  factor  to  obtain  him  Served  heir,  not 
of  his  father,  but  also  of  any  other  of  his  predecessors  to  whom  he 

iMmiBon  V,  FaUarton,  2.3d  December  1739,  M.  4065 ;  as  reversed,  7th  Feb.  1743, 

6  D.  379.  1  Craigie  &  Stewart,  340 ;  McDonald  v. 

smpAier    v.    Potts,    ISth    February  M*Doiiald,  18th  Nov.  1807,  Hume,  344. 
14  Sh.  521.  «  Livingston  r.  Johnson,  23d  Feb.  1830, 

rbatfanot  &  Ca  v.  Ainslie,  14th  July  8  Sh.  594. 
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had  succeeded,  or  to  any  one  to  whom  he  might  thereafter  succee 
examining  the  titles,  it  may  turn  out  that  part  of  the  estate  was  no 
vested  in  the  father,  so  that  service  to  another  predecessor  is  indispei 
and  the  succession  to  some  other  person  may  happen  to  devolve  i 
constituent  when  he  is  at  a  distance,  and  when  it  will  be  importai 
the  factor  should  have  power  to  act  at  once,  and  without  waitii^ 
new  power.  The  same  amplification  may  be  found  adviaaUe  as  to  s 
other  of  the  special  powers  of  a  comprehensive  fietctory  or  commia 
Tkrminationj         The  feictory  may  be  terminated  by  the  constituent  at  anytime^ 

by  a  formal  recal,  or  by  granting  a  factory  with  the  like  powers, 
the  same  purposes,  to  another  party,  which  will  imply  and  open 
vocation.  And,  even  while  the  factory  subsists,  the  constitaent 
himself  full  power  to  act ;  the  factory  not  being  a  divestiture  i 
sense.  And,  if  the  constituent^  by  himself,  transacts  a  claim  wh 
had  given  his  fcu^tor  express  power  to  settle  for  him,  not  only  w 
constituent's  act  be  effectual  (assuming  always  that  the  factor  h 
already  done  anything  to  create  a  mid-impediment),  but  the  constat 
acting  for  himself  wiU  terminate  the  fkctory,  in  so  far  as  applicable 
claim  so  transacted.  In  the  case  of  Walker,^  the  factor's  right  to  est 
a  claim  against  his  constituent  for  outlay  and  trouble,  arising  whi 
was  acting  in  his  factorial  capacity,  was  reserved.  But,  where 
parties  are  interested,  the  act  or  deed  of  the  constituent  will  not  sap 
or  render  inefTectual  the  preceding  act  or  deed  of  the  factor  actually 
in  the  bond  fide  exercise  of  the  powers  given  by  the  factory.  Thi 
strongly  illustrated  in  a  case  where  the  factor  had  power  to  p 
ministers  to  vacant  churches,  of  which  Ms  constituent  was  patror 
virtue  of  such  power,  the  factor  issued  a  presentation  in  favou 
qualified  party.  The  constituent,  who  was  on  the  Continent  at  the 
granted  a  presentation  to  another  party  equally  qualified.  The 
stituent's  presentation  was  dated  two  days  after  that  by  the  facto 
both  were  laid  before  the  presbytery  at  the  same  time  ;  and  for  th( 
pose  of  prosecuting  the  settlement  of  the  new  minister,  and  of  filli 
the  vacancy  in  the  parish,  the  one  was  in  as  good  time  as  the  other, 
the  Court  of  Session  and  House  of  Lords  preferred  the  factor's  pres 
because  he  had  obtained  his  presentation  two  days  before  the  interfc 
of  the  constituent.^ 

The  constituent's  inherent  power  to  recal  a  factory  is  strongly  i 
in  the  case  of  Heddrington.^  In  that  case,  a  factory  was  granted  I 
of  the  three  partners  in  a  mineral  lease  to  the  third  partner,  to  s 
during  the  lease,  or  for  his  life.  He  proved  unfit  for  his  duties ;  ^ 
upon  his  copartners  recalled  his  factory,  and  named  a  new 
intimating  in  a  public  manner  that  they  had  done  so.  The  Court 
that  the  factory  could  be  revoked  for  just  causes,  and  that  the  p\ 

1  Walker  v.  Somerville,  13th  Dec.  1S37,  16  Sh.  217. 

2  Keith  17.  Tait,  30th  March  1778,  2  Paton*8  App.  447. 

3  Heddrington  v.  Book,  14th  July  1724,  M.  4047. 
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xf  the  new  factory  was  snfficient  for  that  purpose.  Bat  where  a 
r  bad  named  tators  to  his  children,  and  at  the  same  time  had  ap- 
ed a  factor  to  act  in  the  management  of  the  estate,  which  devolved 
his  eldest  son  and  heir,  daring  such  heir's  pupillarity  and  minority, 
ioiizt  held  the  factory  a  qualification  of  the  tutory,  and  would  not 
ion  a  recal  thereof  by  the  tutors,  uidess  malversation  was  alleged 
ist  the  factor}  An  arrangement  of  that  nature,  it  should  be  observed, 
nost  unknown,  and  is  very  objectionable.  Parties  holding  the  diffi- 
■nd  responsible  office  of  tutors  should  have  full  control  over  all  the 
to  employed  in  managing  the  pupil's  estate. 

^iMStories  also  Ml  by  the  bankruptcy  of  the  constituent.  But,  where  bjLNKBtTprcr. 
mntile  fSE^ctor  had  lawfully  incurred  liabilities  for  his  constituent, 
}oart  held  him  entitled,  after  his  constituent's  bankruptcy,  to  sell 
I  preyioosly  consigned  to  him  for  sale,  in  order  to  reimburse  himself 
I  advances  ;  being  of  opinion  that  his  commission  to  seU  such  con- 
d  goods  could  only  be  revoked  by  instant  repayment  of  advances, 
of  liabilities.^ 

also  £edl  by  the  supervening  incapacity  of  the  constituent,  incapacttt. 
apparently,  the  law  would  protect  third  parties  bond  fide  contracting 
tiie  &ctor,  in  ignorance  of  the  incapacity ;  though  that  point  is  not 

Lb  a  general  rule,  the  powers  of  factors  cease  by  the  death  of  their  dbath  of  cox 

Iftaents ;  or  if  the  constituents  are  a  body  of  trustees,  tutors,  or  others  s^tukht. 

ig  jointly,  and  whose  office  ceases  by  the  death  of  any  one  of  their 

iber,  the  fekctory  likewise  will  faU  by  the  death  of  any  one  of  them.^ 

betofr,  however,  is  entitled  to  act  until  he  receives  authentic  accounts 

ds  constituent's  deatL^    And  a  special  protection  is  given  by  the 

diant  Shipping  Act,^  sect.  76,  to  the  acts  done  by  a  person  empowered 

«rtificate  of  sale  or  mortgage,  in  the  form  authorised  by  that  Act. 

i(  as  in  Campbell's  case,  rumours  of  the  constituent's  death  have 

I  emrent,  any  actings  should  be  of  the  most  limited  kind  till  the  real 

hbe  known 

the  fiM^tory  may  be  resigned  by  the  factor ;  but  if  he  is  a  sole  factor,  rksiqnation 

this  resignation  will  terminate  the  factory,  he  must  be  careful,  before  ^^  "'^ctor. 

ing  to  act,  that  his  constituent  has  proper  notice  of  his  intention,  and 

Qrtanity  to  make  such  arrangements  as  the  circumstances  may 

lire ;  otherwise  he  may  be  exposed  to  a  claim  for  damages,  arising 

I  a  precipitate  resignation.^     One  of  two  or  more  factors,  though 

Ued  to   act  separately,  should  also  take  care  not  to  embarrass 

eo-fSatctors  by  resignation,  without  reasonable  notice  or  clear  and 

dent  occasion. 

YalkhmhBW  v.  Gray,  9th   December  10  Sh.  392 ;  as  reversed,  7th  April  1834,' 

M.4049.  7  Wil.  &Sh.  211. 

rongliton  v.  Stewart^  Primroee,  k  Co.,  *  Campbell  v.  Anderson,  7th  Dec.  1826, 

Dec  1814,  F.  C.  5  Sh.  86 ;  affirmed  1st  May  1829,  3  Wil 

jllock  r.  PatersoiA,  10th  Deo.  1811,  &  Sh.  384. 

»  17  &  18  Vict  cap.  104. 

ewmrt  v.  Baikie,    29th  Feb.   1832,  ^  Menzies,  p.  474. 
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The  factory  £gi11s  likewise  by  the  incapacity  of  the  factor,  or  bj 
death ;  or,  if  there  are  two  or  more  factors  who  require  to  act  joint^, 
the  resignation,  incapacity,  or  death  of  any  one ;  and,  if  there  is  ai 
quo  rum,  the  factory  will  fall  by  his  resignation, 'incapacity,  or  da 
Practically,  factories  will  in  many  cases  fall  by  the  bankruptcy  of 
factor,  though  that  does  not  appear  to  be  always  a  necessary  conseq^na 
rkmunrbation       It  has  been  held  that  the  ofi&ce  of  factor  has  been  presumed  ta 

OP  FACTOR.  ^ 

gratuitous  when  there  is  no  mention  of  remuneration  in  the  facta 
When  an  allowance  is  to  be  made,  but  the  rate  or  amount  is  not  ft 
and  parties  cannot  agree  on  it,  the  Court  will  settle  it ;  and  \heii  den 
will  depend  on  the  circumstances  of  each  case.  A  testamentaiy  tm 
however,  acting  as  factor  for  himself  and  his  co-trustee%  is  not  enti 
to  any  salary  or  allowance,  unless  provision  for  his  remuneration  is  a 
in  the  trust-deed  and  factory.' 

In  accounting  for  money  received,  factors  who  have  right  to  m 
or  allowances  are  entitled  to  retain  the  amount  thereof  as  also  tj 
outlay  in  the  factory-business.  But  a  factor  who  pays  debts  due  }g 
constituent,  without  his  constituent's  authority,  is  not  entitled  to  ill 
such  debts  out  of  sums  coming  to  him  as  factor.  He  is  just  in  thep 
tion  of  an  ordinary  assignee  to  the  debt  paid.'  For  securing  to  Urn 
proper  position  as  an  assignee,  he  should  obtain  an  assignation  of 
debt  to  himself,  not  a  discharge  to  the  debtor,  his  constituent 
LiABiLiTT  OF  The  factor,  by  accepting  his  office,  becomes  liable  to  fulfil  its  drii 

FACTOR.  '      «^  *  «i»  •■  T 

but  the  nature  of  his  liability  varies,  according  as  he  is  to  be  remmiai 
or  not.  If  his  office  is  gratuitous,  the  general  rule  is  that  he  is  liaUi 
intromissions  only,  and  not  for  omission  to  do  exact  diligenca  It 
the  other  hand,  he  is  to  be  paid  for  his  trouble,  he  is  liable  for 
arising  through  neglect  of  duty.  In  the  case  of  Goldie,^  a  factor, 
authorised  to  expede  confirmation  in  favour  of  his  constituent  as 
tor  of  a  person  deceased,  for  vesting  in  his  constituent  the 
personal  estate,  neglected  to  do  so.  His  constituent  died,  and,  in 
quence  of  the  factor's  neglect  to  expede  the  confirmation,  the 
estate  in  question  did  not  become  vested  in  him,  and  did  not  fall 
his  will.  His  widow  suffered  damage  in  consequence,  which  the 
was  held  bound  to  make  up.  As  regards  personal  estate,  the  same 
could  not  now  happen,  owing  to  a  change  in  the  law ;  but  the  case 
apparently  occur  in  reference  to  heritable  estate,  should  any  one  be 
to  instruct  damage  through  a  factor's  neglect  to  make  up  his  co: 
title,  when  specially  empowered  and  instructed  to  do  sa^ 

The  factory,  however,  may  declare  the  factor  exempt  from  liali 

^  OrbistoD  V.  Hamilton,  17th  Feb.  1736,  ^  Douglas  v.  Somervill,  24ih  July  1 

M.  4063.  M.  2625. 

2  WeUwood*8  Trustees  v.  Boswell,  17th  *  Goldie  r.  McDonald,  4th  Jan.  I 

Deo.  1856,  19  D.  187.  M.  3527. 


^  Since  the  passing  of  the  Conveyancing  Act  of  1874,  this  conid  not  hippest 
heritable  estate,  as  a  personal  right  to  land  now  vests  without  service. 
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Bglect^  and  bind  him  only  to  account  for  his  actual  intromissions, 

if  he  is  to  have  remuneration ;  and  in  a  case  where  the  feu^toiy  was 

lined,  and  where  it  was  alleged,  but  not  proved,  that  loss  arose  in 

quence  of  delay  on  the  factor^s  part,  the  Court  refused  to  hold  the 

r  liable.^     There  were  various  circumstances,  however,  in  this  case, 

liable  to  the  defence  of  the  factor  against  the  claim  of  liability ; 

the  effect  which  the  Court  would  allow  to  any  clause  of  the  above 

ne  would  depend  on  the  circumstances  of  each  case.    There  may  be 

neglect  as  to  subject  a  fieictor,  even  with  such  a  clause  of  immunity, 

ibility  for  loss  through  his  carelessness.    Where,  however,  the  factor 

notice  to  his  constituent  that  he  was  not  doing  diligence,  and  stated 

easons,  and  the  constituent  gave  no  orders  to  do  diligence,  but  left 

the  discretion  of  the  factor  to  do  diligence  or  not,  it  was  found  that 

ictor  was  not  to  be  r^arded  as  having  been  negligent,  merely  because 

ebtors  eventually  proved  insolvent'    The  case  of  M'Gaul  points  out 

iractical  course  to  be  followed  when  there  is  opportunity.     Indeed 

n  ought,  as  much  as  possible,  to  obtain  and  follow  instructions,  and 

heir  factory  as  a  means  of  carrying  out  instructions,  not  of  indepen- 

action. 

lie  lactoiy  ought  to  contain  a  clause  of  indemnity  to  third  parties,  Claxtbb  ov 

ring  them  of  all  concern  with  the  feu^tor's  obligations  to  his  consti-  ^i^^ 

k;  and  specially  when  power  to  sell  lands,  or  to  borrow  money,  is  ^f^J?  ^""^^ 

\  care  should  be  taken  to  free  the  purchaser  or  lender  of  all  occasion 

quire  whether  the  sale  or  loan  was  truly  necessary,  or  in  what  way 

pice  or  money  lent  was  applied.     These  powers  should,  in  their 

a^  be  committed  wholly  to  the  discretion  of  the  feictor,  leaving  the 

Mity  for  their  exercise,  and  the  disposal  of  the  proceeds,  to  be 

ed  between  the  constituent  and  him.    But  powers  of  such  extent 

musnaL 

k  fiEUstory  and  commission,  when  acted  upon,  ought  to  be  recorded  for  Registration 

OP  PACTORT 

srvation.  It  is  then  an  essential  part  of  a  voucher,  or  of  the  title  to 
state,  or  to  a  lease,  or  as  the  case  may  be.  And,  as  it  cannot  be 
reied  by  the  factor  to  any  of  the  parties  with  whom  he  transacts,  its 
tetion  is  necessaiy  for  the  security  of  those  who  transact  with  the 
r,  and  also  for  the  protection  of  the  factor,  as  showing  that  he  had 
lowers  which  he  exercised.  Of  course  the  constituent  or  factor  is 
d  to  make  the  feu^tory,  or  a  probative  extract  of  it,  forthcoming  to  all 
have  transacted  with  the  factor,  on  eveiy  necessary  occasion. 

ewart  r.  Falconer,   14th  Dec.  1830,  '  M'Caul  r.  Vareils,  Sth  Feb.  1740,  M. 

178.  3524. 
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BILLS  AND  PEOMISSOET-NOTES.* 


CHAPTER  L 

We  are  now,  in  further  pursuance  of  the  plan  of  tliis  course,  ti 
on  the  consideration  of  the  large  and  important  subject  of  Bills  an 
missory-Notes.  These  writings  are  so  peculiar  in  their  forms,  solei 
of  execution,  modes  of  transmission,  and  privileges,  as  to  form  a  i 
and  separate  class  of  instrument&  Being  strictly  personal  in  all  le 
they  fall  under  the  first  leading  division  of  tiie  course;  and  ] 
thought  it  convenient  to  consider  them  immediately  before  the  i 
of  Personal  Diligence,  of  which  they  are  now,  more  than  any  oihe 
ings,  the  foundation  and  warrants. 

Mr.  Thomson,  in  the  preface  to  his  valuable  work  on  the  Lawc 
of  Exchange,  informs  us  that  the  history  of  these  documents  is  in 
in  great  obscurity,  but  that  in  all  those  nations  among  which  the] 
come  into  complete  effect  their  progress  has  followed  the  course  d 
merce.  Professor  Bell  in  his  Commentaries*  sajrs,  'The  onlyci 
'  stance  in  their  history  which  is  of  much  consequence  to  point 
'  that  as  a  branch  of  practical  jurisprudence,  or  as  a  circulating  m 
'  in  trade,  bUls  of  exchange  were  unknown  to  the  Bomans ;  that  w 
'  their  aid  foreign  trade  cannot  proceed  to  any  great  extent ;  anc 
'  this  affords  one  of  the  best  proofs  of  the  remarkable  difference  be 
'  the  state  of  trade  in  ancient  and  modem  times.'  You  will  find 
other  interesting  particulars,  both  as  to  their  origin  and  hiato 
Blackstone's  Commentaries  ^  and  Professor  Menzies'  Lectures.^ 

But,  whatever  be  their  origin,  they  are  now,  from  their  extensii 
the  various  purposes  to  which  they  can  be  applied,  and  the  patjii 

^  The  books  to  be  referred  to  on  this  we  may  rely  on  fincUog,  in  the  writer 

subject  are, — Bell's  Commentaries  ;  Thorn-  referred  to,  all  that  ia  of  Talne  conti 

son  on  Bills  of  Exchange ;  Chitty ;  and  the  older  authorities. 

Byles.  «  Bell's  Comm.  L  386. 

Our  institutional  writers  are  now  a  good  '  Blackstone,  iL  61 1. 

deal  oat  of  date  on  this  great  branch ;  and  *  Menxies,  p.  325. 
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srests  connected  with  them,  of  great  and  increasing  importance  all  over 
world.  In  regard  to  the  amount  of  the  money  actually  contained 
them,  it  is  difficult  to  form  a  correct  estimate,  more  especially  as  the 
form  duty  of  one  penny  is  so  largely  employed  for  bills  viewed  as 
iicolating  medium,  whatever  sum  may  be  contained  in  the  bilL  But 
B  tiiought  that  the  value  of  bills  and  promissory-notes  used  in  one  year. 
Great  Britain  alone,  amounts  to  several  hundred  millions  of  pounds 
ding.  Yiewed  as  the  media  for  transmitting,  and  in  a  certain  sense 
niing  the  punctual  payment  of,  money  of  such  amount,  they  must  be 
ects  of  interest  to  every  one  in  a  mercantile  community.  And  it  is  of 
leial  importance  that  Conveyancers  should  be  familiar  with  what  is 
lessary  for  conferring  or  preserving  their  privileges,  as  we  are  so  often 
led  on  for  advice  and  direction  on  that  subject.  We  therefore  require 
itody  the  laws  afiecting  their  structure,  transmission,  negotiation,  and 
auction,  and  the  general  principles  on  which  they  become  the  warrants 
Bommary  diligenca 

A  bill  of  exchange  is  a  written  order,,  by  one  party  called  the  drawer,  DKFnnnoir  of 
jBiother  party  called  the  drawee,  ordering  the  latter,  on  demand,  or  at  ^  ^'^^^ 
or  on  a  particular  day,  or  within  a  specified  period  after  sight  or 

dat^  to  pay  to  the  former,  or  to  a  third  party  styled  the  payee,  or  his 

r,  a  specific  sum  of  money.  The  bill,  when  so  drawn,  is  presented 
drawee,  who,  if  he  undertakes  to  pay  in  obedience  to  the  order, 
bis  name  upon  the  bill,  sometimes  prefixing  the  word  *  accepted ; ' 

diis  is  not  required.  His  simple  subscription  is  enough  to  bind  him. 
he  has  signed,  he  is  styled  the  acceptor,  and,  the  bill  being  delivered 
Hie  payee  (which  may  be  either  before  or  after  acceptance),  an  obliga- 
kto  pay  the  sum  expressed  in  the  bill,  when  thereby  due,  is  constituted 
■bfoOT  of  the  payee  on  the  part  of  the  drawer,  whether  the  acceptor 
k  ligned  or  not,  and  also  on  the  part  of  the  acceptor,  after  he  has  signed, 
fel^  and  severally. 

.  A  pionDUSSory-note  is  a  writing  by  which  the  granter,  or  maker,  of  a  pboxis. 
KtoiaeB  on  demand,  or  within  a  specified  period  after  date,  to  pay  to  "^^^'>^^^^ 
^;giantee  or  payee  a  specific  sum  of  money ;  and  on  the  delivery  of  the 
1^  Qgned  by  the  granter,  to  the  payee,  the  obligation  on  the  granter 
1^  accordingly  is  complete. 

Hie  original  purpose  for  which  bills  were  introduced  was  the  trans- 
iaioEa  of  money  from  one  country  to  another ;  as  Erskine  says,  to  make 
Pment  in  distant  places  easy  and  safe.  For  example,  A,  residing  in 
bdnngh,  has  £100  due  to  him  by  B.,  residing  in  Paris,  and  he  is 
itor  in  the  like  sum  to  C,  also  residing  in  Paris.  Without  the  use 
hiEs  of  exchange,  B.  would  have  to  send  to  A  £100  from  Paris  to 
blnughy — ^whilst,  on  the  other  hand,  A  would  have  to  send  to  C. 

like  sum  from  Edinburgh  to  Paris; — transmissions  which  would 
dve  both  risk  and  expense.  The  bill  of  exchange  obviates  these 
a  In  the  case  supposed.  A,  who  has  £100  due  to  him  in  Paris, 
who  owes  the  like  sum  also  in  Paris,  draws  a  bill  on  his  debtor 


to  their  introduction,  for  like  purposes,  in  reference  to  t 
between  parties  all  resident  within  this  kingdom;  in  whii 
bills  employed,  as  contradistinguished  from  foreign,  are  ca 
Inland  bills,  bills.  They  are  found  in  use  for  such  purposes  at  an  68 
and,  considering  the  defective  means  of  internal  communi 
the  dangers  attending  the  transmission  of  money  by  commoi 
even  when  such  existed,  it  must  often  have  been  more  ii 
adopt  that  mode  of  settling  debts  due  to  and  by  parties 
distant  places  of  this  country,  than  when  the  one  was  re 
and  the  other  abroad.  Some  ambiguity  having  arisen  as  to  ^ 
tutes  an  inland  bill,  the  Mercantile  Law  Amendment  Act  of 
the  definition  as — '  Every  bill  of  exchange  drawn  in  any 
'  United  Kingdom  of  Oreat  Britain  and  Ireland,  the  Islai] 
'  Guernsey,  Jersey,  Aldemey,  and  Sark,  and  the  islands  adja 
'  of  them,  being  part  of  the  dominions  of  Her  Majesty,  and  m 
'  in,  or  drawn  upon,  any  person  resident  in  any  part  of  the  i 
'  Kingdom  or  Islands.' 

I^omissory-notes  were  adopted  next  after  inland  bills. 
strictly  speaking,  appropriate  to  the  purpose  of  constitntiD| 
ting  a  debt  or  balance  arising  on  a  mutual  accoimt,  or  settlii 
of  a  commodity  bought  on  credit  But  we  shall  see  that, 
balance  being  so  constituted,  the  promissory-note  can,  by  heh 
be  used  for  the  purpose  of  remittance  just  like  a  bill ;  and,  p 
promissory-note  is,  for  mercantile  purposes,  on  the  same  foo 
bilL  Both  instruments,  moreover,  furnish  so  easy  a  mode  of  < 
a  transmissible  obligation,  that  they  have  gradually  come  tc 
transactions  of  very  considerable  variety,  and  by  no  means 
connected  with  trade.  They  are  also  in  ordinary  and  ui 
for  trade  purposes,  whether  the  parties  reside  at  a 
other  or  not. 
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dl's  language,  on  that  subject,  is  more  explicit  He  says,  provided  the 
■ds  '  amount  to  an  undertaking  or  promise,  absolutely  to  pay  a  precise 
B  of  money,  at  a  definite  time,  it  is  a  good  bill  or  note.'^  The  regular 
id  usual  forms  of  bills  and  pronussory-notes  will  be  seen  from  the 
plowing  examples : — 

1.  Foreign  Bill 

(Place  of  drawing, 

PtiMm  in  figures).  and  date  in  figures.) 

aety  days  after  sight  of  this  our  first  of  exchange  (second  or  third, 
te  tenor  and  contents,  being  unpaid),  pay  to  E.  F.,  or  his  order, 
the  office  of  the  Colonial  Bank  in  Calcutta,  the  sum  of  (fiere  the 
iU  be  stated  in  words),  for  value  received. 
J  (Signed)  A,  B.  &  Co. 

^  To  Messrs  C.  D.  &  Co.,  (Da^  in  figures) 

Merchants,  Accepted. 

Calcutta.  (Signed)  C.  D.  &  Co. 

The  parties  to  a  foreign  bill  being  of  different  kingdoms,  the  rights 
tal  questions  arising  from  such  documents  are  regulated  by  the  prin- 
Mes  of  Mercantile  Law,  and  the  Municipal  Law  is  applied  only  where 
pEnterferes  by  positive  Statute,  as  is  the  case  in  Scotland  with  regard 
l^.pEescription,  execution,  and  the  stamp. 

I    2.  Inland  BiU. 

■  (Place  of  drawing, 

^l/Mn  in  figures).  and  date  in  figures,) 

^  Three  months  after  date,  pay  to  us  or  our  order,  within  the  office  of 
tm  Bank  of  Scotland  in  Glasgow,  the  sum  of  Qiere  the  sura  wUl  be  stated 
%  words),  for  value  received. 

(Signed)  A.  B.  &  Co. 

'  To  Messrs.  C.  D.  &  Co.  C.  D.  &  Co. 

Merchants, 
Glasgow. 
In  this  case,  as  you  will  observe,  the  acceptors  simply  sign  the  biU ; 
tlioceaB^  in  the  case  of  the  foreign  bill,  they  prefix  a  date  to  their  sub- 
ta^tion.  The  reason  of  the  difTerence  is,  that  the  foreign  bUl,  of  which 
pi  example  has  been  given  like  foreign  bills  in  general,  is  made  pay- 
Hb  at  a  certain  period  after  sight,  and  the  date,  written  at  acceptance, 
larks  the  date  from  which  the  period  named  is  to  run.  The  date  so 
written  is  therefore  adhibited,  in  order  to  show,  on  the  face  of  the  bill, 
CI  what  day  it  is  payable.  But  inland  bills  are  usually  made  payable 
Uh  reference  to  the  date  at  which  they  are  drawn ;  and,  in  such  cases, 
le  actual  date  of  the  acceptance  is  not  adhibited,  the  document  being 

all  respects  complete  without  it. 

*  Fcir  the  purposes  of  the  Stamp  Act  (33  k  34  Vict.  cap.  97),  the  terms  *  bill  of 
lumge'  and  'promissory-note'  are  defined  by  sections  48  &  49  of  the  Act 


DO  other  of  the  set  shall  have  bees  paid.  The  debt  is  to  li 
meaDB  of  a  bill,  and, — to  pievent  inconvenience  and  delay  in  co 
of  the  loss  of  the  biU,  in  passing  from  one  country  to  another,  i 
were  granted, — the  plan  of  drawing  in  sets  has  been  reaoited 
is  usual  to  transmit  the  several  bills  of  the  set  by  difieient  shi] 
In  that  way,  the  risk  alluded  to  is  obviated.  But  on  the  ot 
though  there  aie  three  bills,  there  is  only  one  debt ;  and  it  is 
to  provide  against  more  than  once  and  single  payment  of  tfa 
This  is  done  by  the  insertion  of  the  condition  we  are  now  o 
agreeably  to  which,  the  holder  of  the  bill  or  part  first  pi 
whether  the  Ist,  2d,  or  3d  of  the  set, — is  alone  entitled  to  payn 
others,  even  if  presented  afterwards,  constitute  no  claim 
drawee ;  their  own  express  terms  renderii^  them,  in  the  case 
nugatory.  Special  caution,  therefore,  is  necesaaiy  in  dealing 
bills ;  and  wl^t  they  are  current  it  is  desirable,  if  possible,  to 
indorsation  and  delivei?  of  the  whole  of  the  set.  And  such  i 
and  delivery  are  now  absolutely  necessary  in  the  case  of  bills  < 
issued  within  the  United  Kingdom,  payable  out  of  the  kin 
purporting  to  be  drawn  in  a  set ;  or  as  to  such  bills  when  tiai 
n^tiated,  or  when  taken  or  received  in  the  United  Kingdoi 
ment  or  as  a  security,  or  by  purchase  oi  otherwise.  In  t^ese 
whole  numbers  of  the  set  must  be  drawn  and  issued,  tnna 
delivered,  duly  stamped.^'  The  reason  of  this  provision  is,thi 
of  the  stamp-duty  in  such  cases  is  modified,  and,  if  the  whole 
not  duly  stamped,  the  revenue  might  be  defrauded. 

The  foreign  bill,  as  before  exemplified,  has  three  parties  n 

1  17  &  IS  Vut  cap.  SS,  Mct  Lb 
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1  form.  There  may,  in  like  manner,  be  three  parties  to  the  inland  bill, 
I  believe  it  is  more  nsnal  to  find  inland  bills  with  only  two  parties, 
I  have  given  the  example  accordingly.  Snch  bills  are  not  drawn  in 
I — nor  aie  promissoiy-notes  so  granted,  there  being  no  occasion,  in 
» transactions,  for  more  than  one  of  each  of  these  documents. 
rhe  example  above  given  makes  the  foreign  bill  payable  so  many 
B  after  sights  and  the  inland  biU  and  promissoiy-note  so  many  months 
r  date ;  these  being  the  nsnal  forms  in  the  case  of  such  instruments 
KGtively.  But^  either  as  to  inland  or  foreign  bills,  or  promissory- 
BB^  the  payment  may  be  made  so  many  days,  or  months,  or  years, 
m  date,  or  on  a  day  certain,  or  after  sight,  or  on  demand,  or  it  may 
ife  usance,  double  or  treble,  or  half  usance, — that  is,  the  period  usually 
rwed  for  payment  of  bills  or  notes  between  two  countries.  For  in- 
■fie»  between  London  and  France,  the  period  is  thirty  days ;  and  a 
It  fitmi  London  on  Paris,  payable  at  usance,  is  equivalent  to  a  draft 
ttUe  thirty  days  after  date.  This  will  be  regulated  according  to 
■ement  or  circumstances.  Of  course,  in  the  case  of  a  foreign  bill,  the 
a  after  date,  or  the  fixed  day  of  payment,  ought  to  be  such  as  that 
holder  can,  in  due  time,  present  the  bill  for  acceptance  or  payment 

I  will  now  consider  the  subject  of  the  Authentication  of  Bills  and  authxrtiga- 
lea  As  regards  authentication,  bills  and  promissory-notes  have  the  "^"* 
vileges  accorded  by  law  to  mercantile  instruments,  of  which  they  are 
■ttelves  the  most  important  class.  Without  these  privileges  they 
■Id  be  unworkable.  With  reference  to  foreign  trade,  it  would  be  im- 
■iUe  to  make  foreigners  generally  acquainted  with  the  solemnities 
dicable  to  the  execution  of  deeds  in  all  countries  other  than  their 
XL  And,  even  with  reference  to  inland  trade,  the  solemnities  of  deeds 
Bid  prove  an  intolerable  incumbrance  upon  documents  of  such  £re- 
ait  occurrence,  and  requiring  such  despatch  as  bills  and  notea  Nor 
I  the  dispensing  with  solemnities  been  productive  of  bad  consequencea 
B  great  object  of  solemnities  is  to  secure  genuine  documents,  deliber- 
ly  granted ;  and,  considering  the  immense  number  of  bUls  in  circu- 
ion,  we  are  entitled  to  say,  with  regard  to  them,  that  forgery  and 
nnnvention  are  very  rare  occurrencea 

Bills  and  notes  must  be  in  writing;  and  by  the  Mercantile  Law 
lendment  Act,  sect.  11,  the  acceptance  of  a  bill,  whether  inland  or 
dgn,  must  be  written  upon  the  bill,  or  one  of  its  parts,  if  there  are 
e  than  one.  But  bills  and  notes  need  not  be  holograph  of  any  of  the 
ies.  They  may  be  written  by  any  person,  whether  a  party  to  the 
niment  or  not,  and,  when  the  parties  can  write,  will  be  authenticated 
Jieir  simple  subscription.  When  any  of  the  parties  cannot  write,  sionkd  bt 
mbscription  of  two  notaries  for  him,  in  the  presence  of  four  witnesses,  ''<^^^™»* 
iais  to  be  required  in  order  to  give  the  document  all  the  privileges 
bill  or  note  subscribed  by  the  party  himself^     But  a  bill  wiU  be 

1  Thomson,  554;  Diokaon  on  Evidence,  412. 


and  not  separately,  sod  most  subscribe.  They  ought  also  to  1 
in  the  bill  or  note.  la  cases  where  only  one  notary  has 
and  where  the  party  does  not  admit  having  given  authority  t 
for  him,  it  is  uncertain  whether  it  is  necessaiy  in  order  tt 
holder  to  found  on  the  bill  as  a  document  of  debt,  that  th 
be  described  iu  the  bill,  or  whether  it  is  not  enough  for  bu 
that  they  were  present  and  have  subscribed ;  and,  supposing  i 
to  describe  them,  it  is  doubtful  whether  a  description  in  t 
docquet  is  sufficient,  and  whether  their  description  ought  not  to 
in  the  bill  The  pnident  course,  in  practice,  plainly  is  to  dei 
both  in  the  bill  and  in  the  docquet 

Subscription  by  initials  is  sufficient  to  bind  the  party,  bul 
effect  of  authorising  summary  diligence.  A  bill  bo  subscrib 
prove  its  own  authenticity.  The  separate  proof  after  adv 
requisite,  in  addition  to  the  subscription  of  the  initials,  to  g 
In  the  case  of  the  subscription  of  an  ordinary  deed  by  in 
must  be  subscribing  witnesses,  with  a  regular  testing-clause,  i 
be  proved  that  the  party  was  in  use  so  to  eubecribe ;  suppos 
that  the  subscription  to  be  supported  is  not  a  solitwy  inBtaDo 
of  subscription  being  performed  by  the  party.  In  tiie  case  a 
notes  so  subscribed,  neither  witnesses  to  the  actual  aabscriptL 
of  the  other  statutory  solemnities  applicable  to  ordinary  deedi 
be  essential  It  is  enough  that  the  subscription  be  admitted, 
able  evidence  adduced  that  it  was  adhibited  by  the  party ;  i 
the  caae  is  not  that  of  a  solitary  act  of  subscription)  that  his  i 
of  subscription  was  by  initials.'  When  it  could  not  be  piov 
party  did  actually  subscribe  her  initials  in  an  indorsement 
regards  authentication,  is  on  the  same  footing  with  acceptance), 

>  Tltomaon,  4S ;  Dinwoodie  b.  Johiuton,      Juno  176S,  U.  IWl  A  1<,M 
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doKsement  was  not  sustained.^  The  subscription  by  initials,  moreover, 
■ifc  be  without  assistance,  in  the  case  of  bills,  equally  as  in  that  of  ordi- 
mf  deeds.^  There  can  be  no  summary  diligence,  however,  on  a  bill  or 
Mb  ao  subecribedy  because  the  document  does  not  of  itself  prove  the 
fBimmfflfl  of  the  subscription ; — extrinsic  evidence  is  necessary  to  estab- 
Pi  that  fact  In  all  other  respects,  such  bills  or  notes  appear  to  be  on 
lb  nme  footing  with  bills  or  notes  authenticated  in  the  usual  manner.^ 
I-  Signature  by  a  mark,  though  not  admitted  at  all  in  the  case  of  a  deed,  Bt  a  mark. 
In  sanctioned  by  a  consistent  train  of  decisions,  as  a  mode  of  authen- 
feiting  a  bUl  or  note.  As  the  Mercantile  Law  Amendment  Act  requires 
poL  11)  that  the  acceptance  of  a  bill  shall  be  in  writing,  it  seems  very 
lUAfol  whether,  subsequently  to  the  operation  of  that  Act,  acceptance 
^means  of  a  mark  only  can  be  considered  sufGicient ;  as  the  mere  sign- 
ing of  the  usual  mark  x^  or  of  any  other  mere  mark  (not  being  intended 
Ifrfhe  signer's  initials),  can  hardly  be  allowed  to  be  *  writing.'  That  point 
miiiiitly  has  not  been  tried ;  and  in  the  meantime  it  would  be  prudent 
i^svoid  admitting  a  mere  mark  to  be  writing.  As  to  drawing  bills, 
■idng  promissory-notes,  and  indorsing  either  bills  or  promissory-notes 
^  means  of  a  mere  mark,  the  older  law  is  not  altered.  But  it  is  neces- 
■y,  in  order  to  support  the  bill  or  note,  when  so  signed, — (1.)  as  in  the 
fen  of  subscription  by  initials,  that  the  mark  signed  be  either  admitted 
r  proved  to  be  genuine;  and  (2.)  to  establish  that  it  is  the  party's  usual 
feutice  so  to  sign  such  instruments,  assuming  that  there  is  room  for 
tKxi  of  practice.^  In  one  case,  where  all  the  co-obligants  in  a  bill  were 
ad,  and  no  witnesses  could  be  adduced  who  saw  the  signatures  adhi- 
Ited,  it  was  held  competent,  by  facts  and  circumstances,  to  prove  the 
Mnineness  of  the  signature  of  one  of  the  co-obligants,  which  was  made 
f  a  mark.'  It  cannot,  therefore,  be  said  that  under  all  circumstances 
vitnesses  to  the  signing  of  the  mark  are  absolutely  required ;  but,  prac- 
ieally,  the  subscription  of  witnesses  would  always  be  of  great  assistance 
a  the  proof  of  signature  by  mark.  Bills  or  notes  so  signed,  however, 
le  not  the  warrants  of  summary  diligence,  for  the  same  reason  as  that 
lited  in  regard  to  bills  or  notes  authenticated  by  the  party's  initials.^ 
kibecription  in  pencil  has  been  found  sufficient.^ 

The  signature  of  the  parties  ought  to  be  on  the  face  of  the  instru- 
wmt  But  in  the  case  of  the  renewal  of  a  bUl,  where  one  of  the  drawees 
being  an  acceptor  in  the  original  bill)  wrote  his  name  on  the  back  of  the 
lew  bill,  he  was  held  to  have  accepted.^  And,  in  the  case  of  a  promis- 
my-note,  one  who  who  wrote  his  name  on  the  back,  not  being  payee,  and 

1  Mllwnith  V,  M'Biicken,   23d  June  '  Graigie  v.  Scobie,  2dd  March  1832,  10 

785,  M.  16,820.  S.  510. 

spriogle  fK  Keill,  1735,  M.  16,810.  ^  Stewart  v.  Itussel,  11th  July  1815,  F. 

'Miinio  V,  Monro,    14th  Nov.    1820,  C. ;   Mackintosh  v,  Macdonald,  9th  Dec. 

[mne,  81.  1828,  7  Sh.  155  ;  and  Craigie*8  case,  above 

«Ker  V.  RiddeU,  28th  January  1803,  cited. 

btme^  50 ;  Cockbnm  v.  Gibson,  8th  Dec.  ^  English  case  of  Geary,  reported  by 

915^  F.   C. ;  Kennedy  v.  Watson,  25th  Thomson,  p.  8. 

[ay  1816,  F.  C.  «  Watters,  7th  March  1818,  F.  C. 
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who,  therefore,  could  not  have  so  written  as  indorser,  was  held 
liable  to  the  holder  of  the  note  equally  as  if  he  had  signed  on  ti 
of  the  note  along  with  the  maker  of  it.^  The  signature  of  the  part 
be  on  the  instrument;  but,  being  there,  it  was  in  these  cases  h 
indispensable  that  it  should  be  strictly  in  the  proper  place.  But 
bills  must  be  signed  by  the  parties,  in  order  to  their  being  cc 
instruments,  a  bill  accepted  by  the  drawee,  but  blank  in  the  nam< 
drawer,  is  efiectual  to  any  one  to  whom  it  is  delivered  for  value,  ai 
Blahk  aocxft-  party  can  himself  sign  as  drawer.^  Even  an  acceptance  altogethe 
when  signed, — that  is  the  acceptance  of  a  skeleton-bill, — a  paj 
pressed  with  a  bill-stamp,  and  wholly  blank,  except  that  it  is  sig 
the  acceptor,  wiU  be  efiectual  to  an  onerous  bond  fide  holder,  for  ai 
not  exceeding  that  which  the  stamp  will  cover ;  and  the  holder  m 
his  own  name  as  drawer.^  The  principle  on  which  a  skeleton 
supported  is,  that  the  party  who  subscribes  it  is  presumed  to  dc 
to  the  holder,  with  a  mandate  to  write  on  the  paper  a  bill  of  a 
amount  as  the  stamp  will  cover ;  but  that  is  only  a  presumption, 
in  a  question  with  the  original  holder,  or  with  an  indorsee  acquii 
bill  when  overdue,  may  be  overcome  by  proof  that  the  mandate  a 
given  to  him  authorised  only  a  bill  for  a  smaller  sum.^ 

The  bill  may  be  signed  by  the  drawer  even  after  the  ac< 
death.'^    And  though  the   drawer   shall   become  bankrupt^  i 
having  signed,  the  bill  will  be  good  to  the  trustee  on  his  sequc 
estate  as  a  ground  of  action  against  the  acceptor.^    A  bill  will, 
manner,  be  good  as  a  ground  of  action  against  the  acceptor,  evei 
drawer  shaU  have  died  without  having  signed.    In   such  ci 
drawer's  executors,  after  completing  their  title  by  confirmati< 
sign  as  drawers^    It  has  further  been  decided,  that  when  the 
has  written  the  bill  in  his  own  hand,  naming  himself  therein 
payee,  but  has  died  without  adhibiting  his  subscription,  his  e: 
can  make  use  of  the  bill,  as  (along  with  his  confirmation)  a  grc 
summary  diligence  in  his  own  name  against  the  acceptor.^    The 
M'Bean,  however,  and  the  point  therein  disposed  of,  require 
consideration.    There  would  have  been  no  difiSculty  in  allow 
ordinary  action  upon  the  bill, — the  question  was  whether  the  bi 
a  warrant  for  summary  diligence, — and  it  is  said  in  the  repoi 
when  the  bill  was  stated  from  the  bar  to  be  of  the  handwriting 
intended   drawer,  the  Court  had  no  diflSculty  about  sustaini 
charga     '  The  Lord  President  said  that  his  name,  written  with  \ 


DbAWBB'8  8UB- 
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^  Don  V.  Watt,  26th  May  1812,  F.  C. 

>  DiBher  v.  Kidd,  16th  November  1810, 
Hume,  64. 

s  Erakine,  iu.  2.  28,  note  69 ;  1  BeU*8 
Comm.  390,  note  5,  and  cases  there  re- 
ferred to ;  see  also  Grassick  v.  Farqohar- 
son,  8th  July  1846,  8  D.  1073. 

*  Anderson  v.  Lorimer,  2  lot  November 
1857,  20  D.  74. 


*  Innes  v.  Gordon,  13th  Jaz 
Hume,  47. 

^  Ogilvie  V.  Moss,  28th  Jane  1 
App.,  Bill  of  Exchange,  No.  17. 

^  Fair  v.  Cranstoun,  24th  Joi 
Hume,  46 ;  McDonald's  Tmstees 
kin,  13th  June  1817,  F.  C. 

8  M'Bean  v.  MTherron,  22d  N< 
Home,  57. 
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ri,  til  gremio  of  the  bill,  was  as  good  as  his  signature  at  the  bottom/ 

II  have  to  notice,  in  contrast  with  that  decision,  the  finding  of  the 
M  in  an  anonymons  case/  wheie  a  bill  contained  the  name  of  the 

who  was  also  payee,  in  the  body  of  the  writ,  but  had  not  his 

iption.    The  Court  thought  this  not  a  good  warrant  of  summary 

;  for,  though  it  might  be  true  that  the  bill  was  holograph, — in 

ease  the  drawex^s  name,  written  in  the  body  of  the  bill,  was 

III  to  a  subscription  at  the  foot  of  it, — ^yet  still  letters  of  homing  (the 
p  of  summary  diligence  then  in  use)  were  not  allowable ;  for  the 
^rtion  at  once  arises,  whether  the  bill  is  holograph  or  not ;  and,  if  a 
Irfof  holograph  is  required  to  support  the  bill,  that  is  reason  enough 
Ifffftiwng  such  letters,  which  can  only  be  given  on  a  writ  ex  fade  valid. 
^  iDonymous  case,  I  apprehend,  states  the  correct  principle.  You 
Ijtaot  have  summary  diligence  on  a  writ  which  is  not  in  itself  probative 
I  independent  of  extrinsic  proof  of  its  validity.  And  I  cannot  recom- 
kd  the  raising  of  diligence  on  a  bill  unsigned  by  the  drawer,  even 
p^  he  is  payee  and  writer.  In  M'Bean's  case,  it  appears  not  to  have 
\m  disputed  that  the  bill  was  holograph.  But  suspenders  will  not,  in 
feoal,  make  any  admission  as  to  that  point.  And  the  safe  course  is 
nise  an  ordinary  action,  and  not  diligence.^  Another  point  in 
Sean's  case  seems  to  require  notice.  He  raised  his  diligence  before 
i  title  as  executor  was  completed  by  confirmation.  But  diligence, 
Hdi  is  an  actus  UgUimus,  possibly  involving  most  serious  consequences, 
1^  never  to  be  raised  on  an  imperfect  title.^ 

"  Httherto,  we  have  been  considering  the  case  of  bills  and  notes  sub-  ^m*  sionkd 

°  BY  PBOOUBA- 

libed  by  the  parties  themselves,  or  by  notaries  authorised  in  ordinary  tion. 
IB,  or  signed  by  a  mark.  But  bills  and  notes  can  be  subscribed  for 
B  proper  or  principal  parties,  and  so  as  to  constitute  valid  documents 
I  against  such  parties,  by  persons  holding  special  powers  or  pro- 
ntories  from  the  parties,  authorising  the  signing  of  biUs  and  notes 
i  their  behalf.  The  person  exercising  such  power  usually  writes 
I  the  bill  or  note, '  For  A.  B.,'  or  *p,  pro,  of  A.  B.,'  and  then  subjoins 
i  own  subscription.  The  power  is  usually  given  by  a  probative 
riting ;  but  it  may  be  instructed  and  established  by  facts  and  cir- 
imstances,  without  a  formal  deed.'  In  the  case  of  companies  regis- 
led  under  the  Joint-Stock  Companies  Act  of  1856,  notes  or  bills 
i^t  be  made,  accepted,  or  indorsed,  on  behalf  of  any  such  company, 
rany  person  acting  under  the  express  or  implied  authority  of  the 

^A.  «.  B.,  July  1760,  M.  1442;  and  down  distinctly,  that  a  biU,  even  when 

dnea,  voce  Bill,  No.  47.  written  by  the  drawer  and  payee,  is  not  a 

s  On  tibia  pointy  I  refer  to  Lord  Ivory's  ground  of  summary  diligence,  if  unsigned 

done,  p.  624,  note  69,  observing  only  by  the  drawer. 

rt  it  waa  written  before  Hume's  report  ^  Lord  Eldon,  in  Davidson  v,  Robertson, 

M'Bean's  case  was  published  ;  also  to  4th  July  1815,  3  Dow's  App.  218  ;  1  Bell's 

rnnmf  Lectorea,  pp.  339,   340,  where  Gomm.  400,  note  1 ;  Murray  v.  Campbell, 

Seaa'a  case  ia  quoted,  and  it  is  laid  28th  Nov.  1827,  6  Sh.  147. 


*  In  Pnxicao's  Trustees  v,  Shand  (tvi/ra,  p.  465,  note  \  Lord  Neaves  points  out  a 
itmciioD  between  bills  and  notes  in  regard  to  the  time  when  the  payee's  name  may 
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company.^    And  by  the  Companies'  Act  1862/  promissoiy-notesor 
are  to  be  deemed  to  have  been  made,  accepted,  or  indorsed  on 
of  any  company  under  that  Act,  if  made,  accepted  or  indorsed  a 
name  of  the  company,  or  by  or  on  behalf  or  on  account  of  the 
by  any  person  acting  under  the  authority  of  the  company. 

Whether  bills  or  notes  signed  by  procuration,  or  executed  in 
formity  with  the  provisions  of  the  above  Acts,  are  good  gioandi 
summary  diligence,  appears  not  to  be  authoritatively  settled.  If 
fact  of  the  power  or  authority  having  been  given  is  not  to  be  hdi 
proved  on  the  face  of  the  bill, — if  such  fact  is  to  be  held  as 
extrinsic  proof, — then,  on  principle,  summary  diligence  should  vd 
competent,  unless,  perhaps,  when  the  signature  p.  pro.  is 
on  behalf  of  the  drawer  and  holder.    Such  diligence  was  indeed 
tained  upon  an  acceptance  p.  pro.  in  the  case  of  Tumbull  f  but  the 
cumstances  were  of  a  special  nature.    The  acceptance  wsa  for  a 
by  their  manager,  who  unquestionably  transacted  their  whole 
and  (as  the  rubric  of  the  report  says)  was  a  partner.    The 
moreover,  was  for  goods  actually  famished  to  the  company,  and 
to  its  business.    The  question  was  shortly  afberwaids  raised  in  a 
where  the  signature  p.  pro.  was  on  behalf  of  the  drawer  and  hoUflE! 
The  diligence  was  sustained,  although  the  signature  ji.  jmo.  wasonlflf 
a  mark.    But  the  decision  was  founded  on  admissions  by  the  suapente; 
and  the  case  was  special     The  charger^s  counsel,  the  late  Mr.  BoM 
Jameson,  then  one  of  the  leaders  of  the  bar,  pleading  in  ta,Yoai  of  ttft 
diligence,  suggested  a  distinction,  as  to  the  point  under  considentki^ 
between  the  cases  where  the  signature  p.  pro.  is  on  behalf  of  the  dnciv 
and  holder,  and  where  it  is  on  behalf  of  the  acceptor  or  indorser;  xnii- 
taining  that,  in  the  case  of  the  drawer  and  holder,  the  proof  of  autfaoiily 
to  subscribe  p.  pro.  is  a  matter  of  comparative  indifferenca    He  saii-* 
'  The  authorities  quoted,'  against  the  right  to  raise  summary  diligeDoe^ 
'  regard  the  signature  of  acceptors,  in  relation  to  whom  it  must  be  piovrf 
'  that  the  mark  is  theirs,  or  the  subscription  by  procurators  is  for  then, 
'  and  consequently  summary  diligence  cannot  be  done  against  theft 
'  The  same  rule  applies  to  indorsations.    As  to  the  drawer,  his  name  xoftf 
'  be  filled  up  at  any  time.    The  charger  in  this  case  (that  is,  the  peiaoi 
'  signing  ;>.  pro.)  is  confessedly  the  original  drawer,  and  his  title  to  tk 
'  bill  is  not  denied.    Where,  then,  was  the  incompetency  of  hiB  pio- 
'  ceeding  with  diligence  ?  The  sole  question  is,  was  this  bill  the  pnqpertjr 
'  of  the  charger  ?  And,  this  being  admitted,  he  would  be  entitled  to  pn- 
'  ceed  with  diligence,'  etc.  etc.    The  distinction  here  suggested  is  deiilf 
worthy  of  attentive  consideration. 

In  regard  to  this  matter  of  signing  for  another,  and  likewise  as  to 
signing  bills  or  notes  in  a  particular  character,  there  are  opposite  ^fossis 

1  19  &  20  Vict  cap.  47,  sect  43.  1  Sh.  363. 

s  25  &  26  Vict.  cap.  89,  sect  47.  *  Macintosh  v.    MaodonaM,  9th  Df^ 

3  Tnmbull  v.  M*Kie^  26th  Feb.   1822,      1828,  7  Sh.  155. 
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to  be  kept  in  view  and  provided  for,  or  guarded  against.    On  the  one 
liand,  if  parties  are  dealing  on  the  credit  of  the  principal,  it  should  be 
seen  that  the  procurator  has  the  power  he  acts  on,  and  actually  signs  so 
tt  legally  to  bind  his  constituent    And,  on  the  other  hand,  if  the  party 
k  acting  only  as  an  agent,  he  must  take  care  to  frame  the  bill,  or  to  sub- 
join his  subscription,  in  such  a  way  as  to  bind  his  constituent  only,  or  to 
bind  himself  only  in  an  official  capacity,  not  to  bind  himself  personally 
and  individually.      Thus,  if  the  agent  is  to  bind  his  principal,  he  must 
sabscribe  the  bill  expressly  as  agent  or  procurator.    The  bill  itself  must 
diow  that  he  subscribes  only  as  acting  for  another.    And  if,  in  place  of 
fliis,  he  subscribes  merely  his  own  name,  the  principal  (whose  name  is 
not  on  the  bill)  will  not  be  liable  under  the  bilL^    On  the  other  hand,  a 
pirty  who  has  signed  a  bill  in  his  individual  capacity  cannot  afterwards 
plead,  in  bar  of  personal  liability,  that  he  acted  only  as  trustee.^    Nor 
does  subscription  of  a  bill  *  as  cautioner,'  which  was  at  one  time  held  to 
.ttmil  a  bill,  qualify  the  liability  of  the  party  so  subscribing  to  an  onerous 
'ilolder.    The  cautioner  is  directly  liable  to  such  holder  as  a  proper  debtor, 
'^ttactly  as  if  the  word  'cautioner'  had  not  been  used.    The  use  of  that 
/wofti  r^ulates  his  liability  only  in  a  question  with  his  principal,  against 
p^^^vliom  he  has  right  of  relief,  as  matter  of  course.^    And,  though  a  bill, 
'Msepted  by  one  who  is  a  factor  for  another,  bears  to  be  for  value  given 
otohis  constituent ;  and,  in  the  address,  the  designation  given  to  him  is 
i&etoir  on  the  estate  of  his  constituent ;  yet,  if  signed  by  him  in  his  indi- 
'^ual  name,  without  words  to  show  that  he  binds  himself  only  as  factor, 
or  signs  p.  pro.  of  his  constituent,  he  will  be  personally  liable.^    In 
~  Chiene's  case,  the  opinions  of  the  whole  Court  were  taken ;  and  the  princi- 
-  pies  of  liability  will  be  found  very  clearly  and  succinctly  stated  in  the 
flpinion  of  the  consulted  Judges  drawn  up  by  Lord  Ivory. 

The  parties  to  bills  and  promissory-notes  need  not  be  designed  in  the 

.  instrament.    The  acceptor  generally  is  designed  in  the  address  to  him, 

and  tiie  payee  sometimes  is :  the  other  parties  are  hardly  ever  designed. 

The  subject-matter  of  bills  and  promissory-notes  must  be  a  precise  Subject- 
nmiof  money.^  In  England, — the  law  of  which  as  to  bills  and  promissory-  biIlb  must  bb 
notes  is  generally,  though  by  no  means  invariably,  the  rule  in  Scotland,  **o^^- 
—so  strictly  has  that  principle  been  enforced,  that  promissory-notes  made 
, jqrable  in  '  money  or  Bank  of  England  notes '  were  found  nulL^    It  was 
tifed  in  an  English  case  noticed  by  Mr.  Thomson,  whether  a  promissoiy- 
:aote  for  so  many  'pound,'  instead  of  'pounds,'  was  good.    The  note  was 
unstained,  as  was  also  in  the  Court  of  Session  a  bill  which  bore  in  figures, 

^  Telford  v.  James,  Wood,  &  James,  App.  Bill   of  Exchange,  No.  22 ;    Mac- 

S8th  May  1824,  2  Sh.  App.  219;  revers-  dougall  v.  Foyer,    13th   February  1810, 

^^ig  the  judgment  of  the  Court  of  Session,  F.    C. ;    Drummond    v.    CampbeU,    18th 

Ml  Feb.  1822,  1  Sh.  290.  February  1813;  Hume,  71. 

*  Clark  V.  Bank  of  Scotland,  22d  Feb.  *  Ohiene  v.  Western  Bank,  20th  July 

1823,  2  Sh.  239.  1848,  10  D.  1523. 

9  Thomson,  p.  14 ;  Bell's  Gomm.  i.  389  ;  ^  Thomson,  p.  8 ;  Bell*s  Comm.  L  389. 

gharp   9.   Harvey,  24th  June   1808,   M.  ^  Cases  cited  by  Thomson,  p.  9. 


company  in  the  anny,  was  not  allowed  the  privileges  of  a  bill 
u  I  next  notice  that  the  bill  must  contain  an  order,  and 
promiw,  to  pay.  As  regards  the  tenns  of  the  bill,  it  is  not 
words  which  do  not  import  an  order.  Lord  Tenterden*  held  tin 
not  to  be  a  bill,  because  containing  no  demand  as  of  right ; — '  1 
'  — Please  let  the  bearer  have  seven  poonda,  and  place  it  to  n 
'  and  you  will  oblige  your  humble  servant, — E.  Slacooed.'  T 
word  '  promise,'  however,  usually  employed  in  a  promiasory-n 
absolutely  essential  A  document  which  ran  thus, '  At  14 
'  date,  I  accept  to  pay  to,'  etc.,  and  which  was  addressed  I 
who  signed  it,  was  held  to  be  a  promissory-note  by  the  p 
the  words,  '  I  accept  to  pay,'  etc,  and  to  warrant  Bnmmazj 
against  him.*  The  order  or  the  promise  must  be  to  pay.  I 
exception  to  this,  that  in  England  the  order '  to  deliver'  a  o 
has  been  held  to  make  a  good  bilL*  On  the  other  hand,  a  mei 
ledgment,  that  a  party  had  left  in  the  granter's  bands  a  certai 
accompanied  by  any  promise  to  pay,  has  been  found  not  a  bi 
and  even  where  documents  acknowledged  the  receipt  of  a  stun 
onto  say, '  which  sum  ia  to  be  repaid,  or '  which  sum  I  pron 
pay,'  without  saming  any  time  when,  Lord  Ardmillan,  Ordi 
that  there  was  not  that  character  of  definite  and  express  proto 
at  a  certain  time,  or  on  demand,  which  was  necessazy  to  a 
promissoty-notes.*  It  has  further  been  held  that  a  note,  by  ' 
maker  acknowledged  to  have  borrowed  a  certain  sum,  adding, 
promise  never  to  pay,'  is  a  good  promissory-nota'  The  woi 
must  have  been  held  as  used  per  incunam,  or  in  order  to 
fraud ;  in  either  of  which  views  the  Court  could  allow  no  legi 
In  regard  to  the  address,  which  in  bills  may  be  taken  a 
part  of  the  order,  it  will  be  kept  inmind  thatabOlisaipeoiee 
indeed,  reixirted  cases  of  bills  beeinninc  in  the  form  of  lett«n 
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(ad  '  Sb/  and  doedng  with  the  words  '  your  most  obedient  servant/  addrbss. 
B  to  be  found  in  our  books  of  decisions.     The  bill  ought  always  to 
ntein  the  address  of  the  drawee,  describing  him  so  as  to  distinguish 
ift  firom  all  other  persons.    The  address  is  written,  in  some  countries, 
I  the  back  of  the  bilL    The  general  form,  in  this  country,  is  to  write  it 
ider  the  bill  on  the  left-hand  side ;  but  either  form  is  sufficient,  and 
Hier  ccxrresponds  with  the  practice,  in  every-day  use,  in  addressing 
tten.    It  is  not  indispensable,  however,  in  the  address,  to  make 
m  of  the  strictly  correct  preik>sition  'to,'  nor  indeed  of  any  pre- 
pntion  at  alL     Documents  in  the  form  of  bills,  which  were  addressed 
iflie  drawees  thus,  'at  Messra  John  Morson  and  Co.,'  instead  of  'to 
kflasrs.  John  Morson  and  Ca,'  or  'at'  instead  of  '  to  John  Perring  and 
JDk/  have  been  held  valid  bills,  and  to  afibrd  good  grounds  of  action 
the  drawers.^   And,  for  the  purposes  of  assignation  to  the  payee  of 
drawer^s  claim  upon  a  trust-fund  in  the  hands  of  the  drawee,  it  was 
enough  that  bills,  drawn  on  the  trustees  who  held  the  fund,  were 
thus : — 'To  Miss  Jane  Watt,  Mr.  James  Watt,  Mr.  P.  H.  Thorns, 
jind  others,  of  Dundee,  Scotland,  testamentaiy  trustees  of  the  residuary 
JBBtate  of  the  late  Thomas  Watt,  deceased.'^    The  objection  to  the  bills, 
I  not  pointing  out  the  drawees  (who  did  not  accept),  was  fully  discussed 
%  this  case ;  and  the  Court  held  tmanimously  that  the  bills  were  good, 
^  drawees  being  partly  named,  and  all  described.     Further,  in  an 
Idinary  action  on  a  bill  upon  which  there  was  no  address  at  all,  the 
limt  of  the  address  was  held  to  be  supplied  by  acceptance ;  that  being 
pguded  as  implying  that  the  party  actually  signing  as  acceptor  was  the 
ittty  for  whom  the  bill  was  intended.^    In  such  a  case  the  bill  would 
f  course  be  a  nullity  without  acceptanca    In  the  case  of  Douglas,^ 
fbere  the  address  had  been  torn  oS  a  bill  recently  and  accidentally,  the 
puBStion  was  suggested  whether  the  address  was  inter  essenticUia  of  a  bilL 
%  was  not  necessary  to  dispose  of  that  point.    The  address  should  be 
imple  and  tmconditional ;  and,  when  the  bill  is  drawn  on  two  or  more 
ttdividuals,  all  the  drawees  ought  to  be  named  in  the  address  before  the 
iH  is  issued.    When  a  bill  was  addressed  to  one  person  only,  and 
mother  accepted  along  with  him,  it  was  decided  in  England  that  there 
xmld  be  no  action  against  the  last  of  these  persons  as  acceptor ;  it  being 
hdd  contrary  to  the  custom  of  merchants  that  there  should  be  a  series 
3f  acceptors.     But  with  us,  if  the  additional  acceptor  subscribes  before 
Bib  bill  is  issued,  the  bill  is  equally  good  against  him  as  against  those 
b  whom  it  is  addressed.^    After  the  bill  is  issued,  the  subscription  of  an 
idditional  acceptor  creates  a  new  obligation,  and  on  that  account  would 
vitiate  the  instrument  on  the  Stamp  Laws.^     The  rubric  of  the  case  of 

1  Thomton,  p.  7.  ^  Douglas,  20th  July  1S64,  2  Macph. 

<  Watt's  Trustees  v,  Pinkney,  2l8t  Deo.      1389. 
1853,  16  D.  279.  ^  MacdougaU  v.  Foyer,  13th  Feb.  1810, 

F.  C. 

'  Grierson  v.  Earl  of  Satherland,  2Sth         ^  Home  v,  Purves.  7th  June  1836,  14 
voe  1727,  M.  1447.  Sh.  898. 
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ABSOLUTE. 


Extraneous 

MATTKB. 


Macara^  would  appear  to  support  the  plea  that  a  bill  mig^  he  goo^ 
although  an  additional  acceptor  should  sign  it  after  it  had  been  laBoeL 
But,  from  Lord  Cringletie's  note  in  that  case,  it  would  seem  that  tte 
additional  subscription  was  supposed  to  have  been  adhibited  befioette 
bill  was  issued. 
Order  must  be       The  order  or  promise,  as  contained  in  the  bill  or  note,  must  not  od^ 
be  to  pay,  but  must  be  absolute,  and  to  pay  at  all  events,  as  ezpiesseiii 
the  bill  or  note;  it  must  not  be  uncertain,  or  dependent  on  any  en 
tingency.     A  biU  made  payable  only  in  a  particular  event  (the  boobli 
not  say  what)  was  refused  the  privileges  of  biUs.'    But,  in  a  bill  dim 
by  a  married  woman,  the  seclusion  of  her  husband's /ii«  mariU iiiot; 
construed  as  intended  to  make  the  payment  conditional,  but  mei^lii 
designate  the  wife  as  the  proper  payee.    The  bill  is  therefore  good.*  A 
condition  made  apart  from,  and  not  embodied  in,  the  bill  or  note^dos' 
not,  however,  operate  nuUity.    In  the  case  of  Innes,*  the  dehveryrfi^ 
bUl,  which  a  person  on  his  deathbed  deposited  with  a  third  parfy,ii(^ 
by  a  separate  relative  letter,  made  conditional  on  the  result  of  a  law  pin 
then  in  diBpendence;  but  the  Court  sustained  the  bill,  which  in  itnlj 
had  no  conditional  or  suspensive  words.    A  bill  or  note,  however,  is  at  i 
annulled  though  it  contains  statements  or  explanations  which  as 
extraneous  to  its  proper  nature,  provided  these  do  not  limit  or  qTia% 
the  obligation  contained  in  it ;  for  example,  a  bill  which,  after  (ndan| 
pa3rment  of  the  sum,  contained  these  words, '  and  this,  with  my  ieoei|^ 
'  shall  be  a  sufficient  discharge  of  aU  I  can  ask  or  claim  of  you,  preoediBg 
'  this  date,'  was  sustained,  as  the  bill  merely  expressed  the  cause  of  gnat- 
ing,  and  could  not  be  vitiated  by  specifying  what  woidd  equally  fdlov, 
though  not  stated.^    Even  such  extraneous  matter  as  this,  howevo; 
although  harmless,  should  be  carefully  excluded  &om  a  bill  or  note. 

A  clause  of  interest  does  not  invalidate  a  bill  or  note.  The  hadiflg 
case  on  this  point  is  that  of  Sword.^  It  has  been  decided,  hkeviM^ 
'  that  a  bill  is  good,  though  it  bear  a  clause,  with  penalty  confom  te 
'  law,  because,  by  law,  there  is  no  penalty  due,'  and  the  clause  doeaift 
harm.^     Such  a  clause,  however,  should  of  course  be  excluded. 

The  term  of  payment  is  usually  expressed  at  the  commencement  of  ttft 
bill  or  note ;  as,  for  example,  'three  months  after  date,'  or ' nin^  dip 
*  after  sight,'  etc., '  pay  to  me,'  or  '  I  promise  to  pay.'  It  ou^t  to  h 
expressed  in  words,  not  in  figures.  The  term  of  payment,  as  I  fonnofy 
noticed,  may  be,  in  the  case  of  a  bill,  on  demand,  or  at  sights  or  obi 
particular  day,  or  within  a  certain  period  after  sight,  or  after  date;  uk 


Term  op 

PAYMENT. 


1  Macara  v.  Watson,  18th  Jan.  1822, 
and  3d  June  1823,  1  Sh.  251,  &  2  Sh.  360. 

'  Campbell  v.  Campbell,  noticed  in  M. 
1410,  as  having  occurred  about  Decem- 
ber 1793. 

^Mungel  V.  Calder,  11th  Jan.  1760, 
M.  5771. 

*  Innea  v.  Gordon,  13th  Jan.  1802, 
Hume,  47. 


6  Trotter  v.  Shiel,  2l8t  Feb.  17S8^  IL 
1402. 

«  Sword  V.  Blair,  23d  June  ITMl  M- 
1433,  and  note,  p.  1435,  oometiBf  ^ 
report. 

7  M'NeU  V.  Campbell,  24tk  Jas.  1741 
M.  1422 ;  M'Laucblan  v,  M^Laocbliii,  U 
Jan.  1760,  M.  1432. 
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i  fhe  case  of  a  promiBsoiy-note,  on  demand,  or  on  a  day  certain,  or 
Shin  a  certain  period  after  date,  according  to  the  arrangement  of  parties ; 
id  foreign  bills  are  sometimes  drawn  payable  at  or  with  reference  to 
10  period  of  usance.  When  a  time  is  inserted,  it  must  be  absolutely 
bar  of  condition  or  uncertainty. 

According  to  the  earlier  rules  adopted  in  Scotland,  bills  made  payable 
I  rery  distant  dates  were  not  allowed  the  privileges  of  such  instru- 
twte,  but  the  law  is  now  different  It  is  said  by  Byles,^  that  '  if 
k  bill  of  exchange  be  made  payable  at  never  so  distant  a  day,  if 
be  a  day  that  must  come,  it  is  no  objection  to  the  bill ;'  and  Lord 
;  in  his  notes  to  Erskine,'  quotes  that  dictum  as  containing  the 
principle  The  total  sum  in  a  bill  or  note  may  be  made  payable 
instalments.  Bills  and  notes  in  that  form  are  frequently  met 
especially  in  connection  with  composition-contracts  in  sequestra- 
And  the  Court  have  expressed  an  opinion  that  a  note  for 
t  of  £50,  in  sixteen  different  instalments  of  three  guineas 
th,  was  a  good  ground  of  summary  diligence.'  The  point  was 
decided,  the  charge  being  turned  into  a  libel, — that  is,  the  charge 
dealt  with  as  the  summons  in  an  ordinary  action, — but  there  can 
no  doubt  that  such  bills  and  notes  are  good  grounds  of  summary  dili- 
though,  of  course,  only  for  the  instalments  past  due  at  the  time. 
total  amount  to  be  paid,  or  the  total  number  of  the  instalments, 
amount  of  each,  must,  however,  be  expressed,  and  clear  of  all  doubt 
A  bill  or  note  may  be  made  payable  to  the  bearer,  in  which  case  it  PATme. 
■vaflable  to  any  one  who  lawfully  obtains  possession  of  it,  just  as  an 
bank-note.  Notes  in  such  terms  are  practically  objectionable, 
I  involving  risk  through  their  being  lost  or  stolen;  but  they  have 
■en  long  considered  good  and  legal  documents,  and  not  struck  at  by 
^  Act  1696,  cap.  25,  directed  against  writs  issued  blank  '  in  the 
Jason's  name  in  whose  feivour  they  are  conceived.'^  When  a  bill  is 
■t  payable  to  the  bearer,  the  payee  must  be  distinctly  pointed  out  in 
be  bQl,  and  there  must  be  no  contingency  or  uncertainty  as  to  who  is 
ndy  payee.^  A  bill  will  be  vitiated  if  made  payable  with  a  substitu- 
loQ  of  payees,  that  is,  to  one  party,  or  order,  whom  failing  to  another ; 
he  enbstitution  importing  a  condition  as  to  the  payee,  which  makes  a 
iD  nuIL'  It  has  also  been  decided  in  England,^  that  the  obligation  in 
•promissory-note  cannot  be  granted  alternatively  to  one  or  other  of  two 
idividuals  named,  as  that  imports  a  condition  affecting  each  of  them, 
bet  the  bill  has  not  been  paid  to  the  other,  creating  a  conditional  obli- 
itkm,  and  uncertainty  and  contingency  as  to  the  payee. 

'  Bf  las  on  BiUs,  p.  66.  *  See  supra,  page  240. 

'  Bnkme,  iiL  2.  38.  ^  Inglia  v.  Wiaeman's  Representatives, 

>  Cwnm  ft  Ck>.  V.  Moirhead,  26th  Feb.  27th  July  1739,  M.  1404. 

r96,  M.  1457.  '  Thomson,  p.  79. 

*  A  holograph  writing,  promising  to  pay  £100  on  demand,  but  not  containing  the 
oe  of  ft  payee  or  creditor,  was  found  not  a  valid  promiasory-note,  and  nuU  under 
9  act  of  1696'-Duncan's  Trustees  v.  Shand,  19th  July  1872,  10  Macph.  984. 
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Place  OP 

MAKING  BILL 
OR  NOTE. 


It  is  not  necessary  that  the  payee  should  be  the  beneficiary,  j 
or  note  may  be  made  payable  to  A.,  for  behoof  o^  or  as  agent  fc 
There  is  here  no  condition  or  uncertainty.  In  England,  where  i 
only,  and  not  summary  diligence,  can  proceed  on  a  bill,  a  promii 
note  to  the  trustees  acting  under  A/s  will,  without  naming  any  of 
has  been  sustained.  But  in  Scotland,  when  trustees  are  the  payeei 
should  be  named ;  or  it  would  be  unsafe  to  raise  summary  dilij 
because  the  bill  does  not  in  itself  show  who  are  the  payees, — exi 
evidence  is  required  for  instructing  who  are  the  trustees  and  p 
This  view  is  fuUy  supported  by  the  case  of  Eraser,*  where  a  bill,  im 
to  'the  agent  for'  a  bank,  at  a  particular  place,  'or  order,'  w 
naming  the  agent,  was  found  not  to  warrant  summary  diligence 
instance  of  the  agent.  The  bill  did  not  of  itself  show  who  w\ 
indorsee  and  holder.  As  already  observed,  however,  a  bill  or  noti 
be  issued  blank  in  the  payee's  name ;  in  which  case  the  holdei^s 
may  be  filled  up  as  payee,  and  he  will  be  held  as  in  the  same  pc 
with  a  first  indorsee.^ 

Bills  and  promissory-notes  are  usually  granted  to  the  pay< 
order,'  that  is,  to  the  payee,  or  any  one  to  whom,  by  indorsing  1^ 
he  shall  order  the  acceptor  to  pay ;  indorsation  containing  or  im] 
an  order  to  pay  to  the  indorsee.  In  Scotland,  it  was  long  ago  i 
that  these  words  were  not  required  to  give  the  payee  the  privil 
indorsing.^  It  was  held  that  there  could  be  no  more  necessity  to  n 
bill  payable  expressly  to '  order,'  than  to  make  a  bond  payable  exp 
to '  assignees.'  This  rule  has  never  been  since  controverted.  ] 
England  it  has  been  held,  that  when  a  bill  or  note  is  without  these ' 
though  it  is  good  in  the  hands  of  the  original  payee,  it  does  no 
the  indorsee  a  good  claim  against  any  of  the  parties  to  the  instn 
except  his  own  immediate  indorser.  A  bill  or  note,  payable  not 
or  order,  but  to  the  order  of  A.,  has  been  held  to  give  the  party  i 
a  good  right  to  sue  upon  it,  as  well  as  to  indorse  it.^ 

The  maker  of  a  bill  or  note  ought  to  write  on  it  the  name 
place  where  it  is  made,  and,  likewise,  if  he  himself  is  not  well  k 
his  own  particular  residence,  that  the  holder  may  readily  find  hi 
when  necessary ;  and  it  is  the  usual  and  r^ular  course  in  Sen 
to  superscribe  the  name  of  the  place  where  a  bill  or  note  is 
though  this  is  not  indispensable.  Care  should  be  taken  to  see 
place  is  inserted  in  such  a  case  as  that  suggested  by  Professor  M< 
viz.,  of  a  bill  bearing  the  words,  *Pay  to  mQ?iere;'  and  likew 
the  case  of  foreign  bills  payable  at  usance, — in  which  last  case  tl 
of  payment  cannot  be  ascertained  without  knowing  the  place  drawn 
The  place  of  making  is  required  in  England  in  biUs  and  notes  foi 

*  Wixon  V.  Nicoll    &    Co.,   22d  Juno  '  Thomson,  StiU,  &  Co.  v.  Gall,  61 

1849,  11  D.  1188.  1805;  Hume,  53. 

^  Crichton    v,   Gibaou,  Jan.   17 

2  Fraser  w.  Bannerman,  2l8t  June  1863,       1446. 
15  D.  756.  *  Thomson,  p.  86. 
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£5 ;  but  that  is  by  special  Act  of  Parliament,  not  applicable  to 
1 

In  usual  and  conect  practice,  the  date  of  drawing  a  bill,  or  of  making  Date. 
is  marked  in  figures  at  the  top  of  the  instnunent,  and  on  the 
-hand  side ;  bnt^  except  to  render  the  bill  or  note  a  warrant  for 
diligence,  it  is  not  indispensable  that  it  should  be  issued  with 
unless  the  term  of  payment  depends  on  the  data     Where  the 
or  note  is  payable  on  demand,  or  at  sights  or  on  a  specified  day, 
D  many  days  after  sight,  it  is  a  complete  instrument  in  itself, 
the  date  of  drawing,  except  for  summary  diligence.     But  where 
item  of  payment  depends  on  the  date,  as,  for  example,  when  the  bill 
is  payable  three  months  after  date,  the  date  is  an  essential 
and   promissory-notes   bearing   dates   prove  their  own  date.^ 
well  argued  in  Kennedy's  case,  that  if  biUs  do  not  prove  the 
they  bear,  they  can  prove  nothing  at  alL    It  is  now  competent, 
in  all  cases  of  biUs  or  notes  issued  without  date,  to  prove, 
parole  evidence,  the  true  date  at  which  they  were  issued.^     But, 
the  Mercantile  Law  Amendment  Act,  summary  diligence  is 
teompetent  on  any  bill  or  note  issued  without  a  date.^^     This  pro- 
yon  will  observe,  is  absolute.    It  is  applicable  to  all  cases,  not 
to  those  in  which  the  term  of  payment  depends  on  the  date. 
bill  or  note  bears  no  date,  there  can  be  no  summary  diligence 
it     The  date  is  important  also  in  Scotch  bills  with  reference 
question  of  deathbed,^  likewise  when  biUs  are  granted  by  women 
their  maniage,  or  by  parties  who  allege  minority  as  a  defence 
liability. 
It  was  held,  in  the  case  of  Elliot  and  Son,^  not  to  be  an  objection  to  Sunday. 

payable  to  the  drawer,  that  it  was  drawn  on  Sunday,    llie  bill  in 
case  was  drawn  and  dated  in  London,  and  accepted  in  Edinburgh, 
as  the  obligation  was  not  constituted  till  acceptance,  the  time  of 
•ocqytance  was  the  date  to  look  to  in  connection  with  the  question 
the  obligation  was  lawfully  constituted.    The  acceptance,  how- 
is  not  presumed  to  have  been  made  on  Sunday,  merely  because  the 
bene  date  on  that  day,  but  according  to  the  usage  of  merchants  the 
must  be  presumed.^    Whether  an  acceptance  dated  on  Sunday 
IWd  be  valid,  has  not  been  conclusively  decided.    Mr.  Thomson  ^  men- 
the  case  of  MTherson  and  Company  (which  occurred  in  1824,  but 


•*  17  Geo.  IIL  cap.  30.  «  Ibid. 

!^*Xmiedyix.Arbatlinot,SUi  July  1725,  »  Elliot  &  Son  v.  FaiUke,  20th   Jan. 

ML  1477.  1844,  6  D.  411. 

'  MflrauitQe  Law  Amendment  Act,  19  &  *  Thomson,  p.  66. 

H  Ykt  cap.  60,  sect  10.  ^  Ibid, 


'^The  Act  was  held  not  to  apply  to  the  case  of  a  blank  acceptance,  containing 
wify  the  acceptor's  signature  and  address,  the  words  '  foar  months  after  date/  and  the 
■iy  which  was  dated,  filled  up,  signed,  and  discounted  by  the  person  to  whom  it  was 
mA  as  drawer.     Summary  diligence  was  allowed,  as  the  bill  was  not  'issued*  tiU 

[pleted  by  the  drawer — Cameron  v.  Morrison,  20th  January  1869,  7  Macph.  382. 

b  The  law  of  deathbed  was  abolished  by  34  &  35  Vict.  cap.  81. 
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*  Fob  value 
received.' 


is  not  reported),  where  the  acceptors  pleaded  that  they  had  aoa 
bill  on  Sunday,  as  an  objection  to  the  validity  of  the  bill,  in  a  q 
with  an  onerous  indorsee.  The  objection  was  repelled  by  tt 
Ordinary  Mackenzie,  whose  judgment  was  acquiesced  in.  P 
Menzies  ^  holds  the  question  of  the  legality  of  the  acceptance  o 
upon  Sunday  as  open,  and  says,  *  It  will  be  for  the  consideratioi 
'  Court,  when  the  point  shall  arise,  whether  the  same  effect  is  to  I 

*  to  the  Scotch  Statute,  1679,  cap.  70,  against  all  "handy-laboi 
'  working  "  on  the  Sabbath,  as,  in  the  opinion  of  Broom  (L^al  1 
'  p.  21),  would  be  given  in  England  to  the  English  Act,  29  Chi 
'  cap.  7,  against  doing  or  exercising  any  worldly  labour,  busi 

*  work  of  their  ordinary  calling,  on  SabbatL'  '  In  the  meantim 
Professor  Menzies,  *  the  matter  is  so  doubtful,  that  a  prudent 
'  upon  l^al  grounds  merely  (apart  from  reasons  of  a  different  anc 

*  kind),  will  esteem  it  his  duty,  so  far  as  his  advice  may  prevail, 

*  vent  its  occurrence.' 

It  is  not  absolutely  necessary  to  specify  the  place  of  paym 
bill  or  note,  but  it  is  very  desirable  that  such  place  should  be 
out,  both  for  enabling  the  debtor  to  make  his  arrangements  for  p 
and  to  obviate  any  difiQculty  as  to  the  n^otiation,  or,  it  may 
protest  of  the  bill  or  note,  in  case  of  doubt  as  to  the  proper 
which  to  apply  for  payment.  We  shall  have  occasion  tc 
this  point  further  when  considering  the  subject  of  presentn 
payment  at  maturity.  But  when  a  bill  is  made  payable  in  Lck 
any  large  town,  the  holder  may  insist  that  the  drawee  shall 
to  his  acceptance  some  particular  house  where  it  will  I 
as  the  holder  may  not  otherwise  know  where  to  find  the  drv 
the  drawee  refuse  to  subjoin  such  house,  the  holder  may  pre 
non-acceptance.^ 

Bills  or  notes  frequently  bear  to  be  granted  *  for  value  n 
but  it  has  long  been  settled  that  these  words  are  not  necessar 
in  granting  or  indorsing  them,  in  order  to  give  the  instrume] 
full  ordinary  effects.^  In  practice,  it  is  not  usual  to  insert  tl 
in  question  in  indorsations.  The  presumption  is,  that  a  bill 
is  granted  or  indorsed  for  value  instantly  received,  whether 
expressed  or  not ;  and  the  contrary  can  be  proved  only  by  the 
writ  or  oatL* 

If  the  particular  kind  of  value  is  specified  in  the  bill,  no  i 
but  the  holder's  writ  or  oath  can  be  received  to  contradict  tb 
ment.^    In  Wallace's  case,  a  biU  was  sustained  in  favour  of  the 


^  Menzies,  p.  335. 
*  Thomaon,  p.  342. 

3  Scot  V.  Laing,  19th  March  1707,  M. 
1535 ;  M'Dowal  v.  Duke  of  Douglas,  June 
1731,  M.  1541 ;  Forbes  on  BiUs,  p.  49, 
and  cases  there  cited.     The  same  was  held 


with  regard  to  indorsation  in  A 
V.  Millar,  15th  February  1715>  1 

«  WaUaces  v.  Barrie,  29th  N 
M.  1484 ;  and  Pattison  v.  Camp 
Jan.  1827,  5  Sh.  208. 

^  Hay  V,  Horn,  Ist  Dec.  181 
546. 
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the  accepWs  heir,  although  the  specification  of  the  nature  of  the 
was  admitted  to  be  false.    The  Court  said : — '  This  circumstance 
not  annul  a  hill,  provided  value  of  any  sort  is  either  actually  re- 
ed, or  in  law  presumed  to  have  been  received.' 


CHAPTEE  11. 

HAvma  considered  the  form  of  the  bill,  I  have  now  to  call  your  acceptance. 
ition  to  the  transaction  of  the  Acceptance.  When  there  are  only  two 
> — the  drawer  (who  is  also  payee)  and  the  acceptor, — the  former 
the  bill  to  the  latter,  and  on  his  signing  his  name  as  acceptor,  and 
Lg  the  bill  to  the  drawer  and  payee,  the  transaction  is  completed. 
the  payee  is  not  the  drawer,  but  a  third  party,  the  unaccepted 
is  usually  sent  to  the  payee,  that  he  may  present  it  to  the  drawee 
teoeptance,  which  he  ought  to  do  without  any  undue  delay.  Tliis  is 
of  prudence  in  all  cases,  because,  upon  acceptance,  the  drawee 
be  personally  bound,  which  previously  he  is  not ;  and,  in  case  of 
sptance,  the  payee  will  have  immediate  recourse  against  the 
for  payment,  though  the  bill  has  not  retiched  maturity.^  When 
bill  is  payable  at  a  certain  period  after  sight,  presentment  for  accept- 
18  necessary,  in  order  to  fix  the  term  of  payment.  What  is  undue 
will  depend  on  the  circumstances  of  the  case ;  but  unless  there  is 
for  delay,  over  which  the  party  has  no  control, — his  illness,  for 
>le, — ^very  Uttle  latitude  is  allowable.  In  two  early  cases,  bills  at 
days'  sight,  and  twenty-one  days'  sight,  were  not  presented  by 
holders  for  acceptance  for  ten  days  and  three  or  four  weeks  respec- 
after  it  was  possible  to  have  presented  them ;  and  loss  arose  by 
drawees'  absconding  and  bankruptcy.  The  Court  held  that  there 
been  due  negotiation.^  But  the  cases  are  very  inapplicable  to 
circumstances,  and  cannot  be  held  as  sanctioning  the  like  delay 
r,  when  there  are  facilities  for  the  utmost  despatch.  In  both  cases, 
pyirever,  it  was  pleaded,  apparently  with  effect,  that  bUls  at  sight  are  a 
^ecies  of  letters  of  credit,  intended  to  be  available  to  the  holder  when 
jp0  requires  the  money,  and  so  authorising  a  greater  latitude  as  to  the 
of  presentment  than  bills  at  a  fixed  day's  date.  As  to  this  question, 
fore,  something  depends  on  the  real  purpose  of  the  bilL  It  is  not, 
Ivnrever,  enough  merely  to  transmit  the  bill  in  due  time  to  the  drawee 
k  his  acceptance.  In  the  case  of  Falls,^  a  bill  payable  three  days  after 
riig^t  was  received,  and  the  same  day  sent  off  to  the  drawee  for  accept- 

^  Cowan  V.  Key,  20th  June  1795,  M.      1562 ;  Andrew  v.  Syme  &  Co.,  21st  Nov. 
Ii21.  1759,  M.  1584. 

3  FallB  V.  Porterfield,  17th  June  1766, 
s  Innes  v,  Gordon,  7th  Feb.  1735,  M.      M.  1593. 
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Place  OF 
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ance,  but  left  in  his  hands  unaccepted  for  twenty-nine  daya    The  Goal 
held  recourse  against  the  drawer  to  have  been  lost 

Promissory-notes  require  no  acceptance,  and  there  is  no  oUigalMi 
to  present  them,  except  for  payment.     But,  if  payable  on  dfflinli 
there  should  be  no  undue  delay  in  their  presentment.    Gieater  lati- 
tude, however,  appears  to  be  allowable  as  to  notes  than  bflk  He 
objection  of  undue  negotiation  of  a  pronussoty-note  for  £500,  ptyiUi 
on  demand,  which  was  not  presented  till  more  than  five  monOis  ite 
date,  was  repelled.^     Lord  MoncreifP  spoke  of  a  distinction,  as  h 
negotiation,  between  bills  and  notes ;  adding,  as  to  the  note  in  this  oi^ 
'  It  was  evidently  not  intended  to  be  immediately  enforced.^   Lodl: 
Medwyn  said,—'  The  proper  object  of  the  bill  is  to  be  instead  of  i; 
'  remittance  of  money,  when  a  payment  is  to  be  made  firom  one  piitdtj 
'  the  country  to  another;  the  promissory-note  is  rather  intended  to  III 

*  evidence  of  a  debt,  when  money  is  to  lie  for  some  time  in  the  hindiitj 

*  the  grantor;'  and  he  held  the  case  to  be  one  of  loan  or  debt— ontrf 
remittance.  But  when  the  bill  is  payable  on  a  day  certain,  or  vitUi 
a  certain  time  after  date,  and  the  payment  does  not  depend  on  tbe  iM 
of  acceptance,  the  payee  does  not  require  to  present  the  bill  for  aooqpt- 
ance  in  order  to  preserve  his  recourse,  unless  he  is  instructed  to  pieaat 
immediately.  The  drawer,  being  aware  of  the  time  of  payment,  va^ 
to  have  funds  at  that  time  in  the  drawee's  hands  to  meet  the  bilL^  Hi 
judgment  in  Jamieson's  case  was  given  in  conformity  with  a  repdiif 
merchants,  as  to  the  practice  of  negotiation  and  protest  in  the  cueil 
bills  payable  as  above.  An  agent,  however,  employed  by  the  holder  ti 
negotiate  the  bill,  is  bound,  without  any  delay,  to  present  to  the  diaimk 
and  obtain  the  additional  security  arising  by  acceptance.  Where  n 
agent,  so  employed,  delayed  to  present  until  after  the  drawer  beeuM 
insolvent,  and  the  drawee  then  refused  to  accept,  the  agent  ml 
found  liable  to  make  good  the  loss.^  This  decision  was  pionoiiiiflBl 
after  obtaining  the  opinion  of  eminent  English  counsd,  which  is  qnotol 
in  the  report. 

If  the  bill  is  payable  at  a  bank  or  other  specified  place,  it  ougliiti 
be  presented  there,  though  the  drawee  may  not  happen  to  be  there  p9- 
sonally ;  if  without  a  specified  place  of  payment,  and  drawn  on  bankeo 
or  a  trading  company,  it  ought  to  be  presented  at  their  place  of  busioeii 
If  on  an  individual,  it  ought  to  be  presented  to  him  personally,  or  aikv 
coimting-house  if  he  is  in  business,  or  his  dwelling-house  if  he  is  nd  is 
business.^  The  presentment,  however,  ought  to  be  within  business  hoBa 
A  bill,  payable  at  the  shop  of  the  acceptor,  who  was  a  flesher,  was  pK^ 
sented  there  for  payment  about  eight  o'clock  in  the  evening  after  tlM 


1  Leiih  Banking  Co.  v.  Walker's  Tras- 
tees,  22d  Jan.  1836,  14  Sh.  332. 

^  Fergusson  v.  Malcolm,  16th  Feb.  1727, 
M.  1558 ;  Jamieson  v.  Gillespie,  SSSth 
June  1749,  M.  1579. 


3  Dnnlop  ff.  Hamilton  k  Ccn,  16th  U 
1810,  F.  C. 

^  Bellas  Comm.  i.  413. 
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ribop  was  shaty — and  the  protest  was  reduced.^     What  are  'business 
ftKmra,'  is  a  question  for  a  jury. 

.  If  the  drawee  has  firnds  in  his  hands  belonging  to  the  drawer,  at  the  Effect  of 
'^fine  when  the  bill  is  presented  for  acceptance,  and,  apparently,  if  he  is 
T^toimd  to  have  goods  converted  into  cash,  as  at  the  time  when  the  bill 
~«]Q  fall  due,  he  is  bound  to  accept,  or,  as  it  is  usually  expressed,  to 
jiniour  the  draft  But,  even  if  he  refuses  (in  which  case,  and  also  in 
f^^BMB  of  non-payment  when  due,  a  bill  or  note  is  said  to  be  dishonoured), 
Ihe  presentment  of  the  bill,  duly  proved,  will  operate  an  intimated  as- 
Agnation  to  the  payee  of  the  drawer's  funds  in  the  drawee's  hands,  to 
tte  amount  of  the  sum  in  the  bilL^  Indeed,  it  has  been  decided  that 
ilie  presentment  of  a  bill  to  the  holder  of  funds  which  had  not  at  the 
:lime  vested,  but  afterwards  did  vest,  in  the  drawer,  operated,  though 
Aooeptance  had  been  refused,  an  assignation  to  the  payee  of  these  funds 
pkuBOi  they  subsequently  vested.  Whether  such  presentment  operated 
ibo  intimation  of  the  assignation  was  not  decided,  intimation  being 
fltherwise  sufficiently  established.^  But  the  drawees  are  entitled  to  plead 
eonnter-claims  against  the  drawer,  as  exhausting  his  funds  in  their 
kands^  and  relieving  them  of  liability  to  him,  or  to  the  payee  as  in  his 
nght.^  The  payee,  however,  will  have  a  preferable  claim  upon  such 
Imds  over  a  posterior  arrester  thereof  in  the  hands  of  the  drawee  or 
acceptor.^ 

If  the  drawee  is  not  duly  provided  as  to  funds  belonging  to  the  acceftanck 
dmwer,  he  is  imder  no  obligation  to  accept  But  there  may  be  accept-  ^^  "o^our. 
•aoe  for  honour,  or  conditional  or  partial  acceptance.  Acceptance  for 
bonour  is  when  the  drawee,  though  not  provided  as  to  funds — or  a  third 
party,  if  the  drawee  refuses,  or  is  bankrupt, — accepts  for  the  honour  of 
the  drawer,  or  of  an  indorser.  That  is  to  say,  when,  in  order  to  prevent 
the  dishonour  of  the  bill,  the  drawee,  or  a  third  party,  not  being  legally 
liable,  undertakes  nevertheless  to  pay  the  bill,  but,  in  place  of  incurring 
the  fall  obligation  and  liability,  arising  in  the  case  of  the  drawee  by 
simple  acceptance,  preserves  recourse  against  the  party  for  whose  honour 
the  acceptance  takes  place,  and  against  indorsees  or  others  deriving 
light  to  the  bill  through  him.  In  such  cases  the  acceptor  signs  his 
name  upon  the  bill,  at  the  usual  place,  adding  to  his  subscription  the 
letteiBy ' S.  P.,'  that  is,  'supra  protest;'  and  the  whole  transaction  must 
be  embodied  in  a  notarial  instrument  of  protest  This  transaction  is 
called  *  acceptance  for  honour,'  or  '  acceptance  supra  protest'  Subjoined 
to  the  protest  is  the  '  act  of  honour,'  the  terms  of  which  I  will  explain 
after  going  over  those  of  the  protest  The  holder  is  not  bound  to  receive 
an  acceptance  for  honour  from  a  third  party;  and,  appeurently,  he  may,  if 

^  NeilaoD  v,  Leightoo,  7th  Feb.  1843,  5  *  London  Joint- Stock  Bank  v.  Stewart, 

D.  513,  and  9th  Feb.  1844,  6  D.  622.  15th  July  1859,  21  D.  1327. 

'Gordon  v,  Anderson,  9th  Dec.  1712,  *  Gavin  v.   Kippen   k  Co.,   17th  Nov. 

M.  1490.  1768,   M.    1495;   Campbell,  Thomson   k 

>  Carter   v.   Mackintosh,    20th    March  Co.  v.  Glass  and  Son,  28th  May  1803,  M. 

1862,  24  D.  925.                   .  App.  implied  Assignation,  No.  2. 


viz.,  the  drawee's  acoeptanca  When  there  ia  acceptance  for 
a  third  party,  the  holder  must  give  notice  of  it  to  all  concen 
BEDie  way  as  he  would  have  to  give  notice  of  dishonour, — a 
I  wiU  presently  speak.  In  such  cases,  the  drawee  has  refuaet 
or  is  disabled  from  accepting, — and,  as  far  as  he  is  concerned,  t 
been  dishonoured.  But,  where  the  acceptance  for  honour 
drawee  himselC  do  notice  from  the  holder  seems  neceseary.  I 
however,  the  acceptor  for  honour  must  give,  to  all  against  w 
to  preserve  recourse,  the  same  notice  which  he  would  give  tl 
ordinary  case  of  dishonour,  were  he  the  holder  of  the  hiU. 

We  now  come  to  the  case  of  conditional  and  partial  i 
Though  hills  must  be  drawn,  and  notes  made,  &ee  of  intiii 
tions,  acceptance  may  be  given  subject  to  conditions,  whii 
bodied  in  the  bill,  and  not  merely  in  a  separate  paper,  will  I 
against  even  an  onerous  indorsee^  As  the  fulfdment  of  the 
however,  is  essential  to  the  constitution  of  the  acceptor's  oh 
bill  HO  accepted  would,  apparently,  not  be  a  warrant  for  sun 
gence,  hat  only  for  ordinary  action,  in  which  the  fnlfiktx 
condition  would  requu^  to  be  expressly  averred  and  provt 
may  also  be  partial  acceptance  for  any  specified  proportion  t 
of  the  sum  in  a  bilL 

When  only  a  conditional  or  partial  acceptance  is  offered,  I 
may  refuse  it  altogether,  or,  in  his  option,  may  take  it.  Bat 
case  notice  must  immediately  be  given  to  all  concerned.  This 
done  by  the  holder,  who  is  also,  in  either  case,  entitled  to  ] 
non-acceptance ;  because  in  conformity  with  the  order,  he  i 
to  ask  for  a  simple  and  fall  acceptance,  which  he  does  not 
reference  to  a  foreign  hill,  he  ought  to  take  such  a  protaat,  otl 
will  lose  his  recourse.  For  an  inland  bill,  he  will  not  loss  lu 
thnutrTi  hci  titkpjt  nn  nmtest.  but  he  must  nreftnrvtt  AvidnnMt  n 
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|ka  acquiesces  in  the  acceptance,  he  will  have  a  corresponding  claim 
^tibe  acceptor ;  if  not^  he  can  make  no  claim  thereon.    The  drawee 
him  an  obligation,  which  he  refused.    The  time  within  which  the 
mnst  be  given,  and  the  manner  of  giving  the  notice,  will  be  con- 
along  with  the  subject  of  presentment  for  pajrment  followed  bj 
^ur. 


CHAPTEE   III. 

;  Hating  now  considered  the  general  principles  applicable  to  the  con-  travbferkncb 

and  stractore  of  bills  and  promissory-notes,  I  will  proceed  to  promissoby- 
isabject  of  their  transference,  deferring  the  important  question  of  the  ^^™* 

which  they  create,  until  we  can,  at  the  same  time,  deal  with 
liabilities  constituted  in  connection  with  their  transference,  when 

iplished  in  the  usual  form  by  indorsation. 
L  Bills  or  notes  may  be  transferred  by  mere  delivery  from  hand  to  By  deuvkby. 
in  several  circumstances — (1.)  when  they  are  payable  to  the 
;  (2.)  when  payable  to  A.  B.  or  bearer ;  (3.)  when  blank  in  the 
*B  name ;  or  (4.)  when  blank  indorsed. 
1  When  the  bill  or  note  is  payable  to  a  particular  person  without  by  indobsa- 
ave  in  favour  of  the  bearer,  the  transfer  requires  not  only  de- 
but also  an  order,  express  or  implied,  by  the  holder,  in  favour  of 
[indorsee.    The  order  is  called  an  indorsation,  being  usually  written 
back  (dorsum)  of  the  bill  or  note.    When  implied,  it  is  called 
indorsation ;  when  express,  a  special  or  full  indorsation.    But 
Older,  whether  express  or  implied,  may  be  written  on  the  face  as 
the  back.    A  bill  or  note  may  be  transferred  by  indorsation  at 
time  before  it  is  paid. 

An  indorsation,  equally  with  the  bill  itself,  is  probative;  and,  if 

to  an  onerous  bond  fide  indorsee,  before  the  term  of  payment 

res,  it  transfers  the  bill  or  note,  free  of  any  latent  objections  or 

^ns  pleadable  against  the  indorser.    But,  under  the  Mercantile 

Amendment  Act,^  indorsees,  acquiring  after  the  term  of  payment, 

E subject  to  all  objections  or  exceptions  pleadable  against  the  bill  or 
B^  as  in  the  hands  of  the  indorser.  Parties,  therefore,  acquiring  over- 
bills,  even  for  full  value,  must  rely  on  the  good  faith  of  the  indorser, 
lUi likewise  on  his  responsibility;  because  there  may  be  objections  or 
pBBSptions  which,  though  unknown  to  him,  will  reach  the  onerous  in- 
Isnea  An  indorsee  acquiring  without  value  is  placed  in  the  same 
ftoation  with  his  author,  whatever  be  the  date  of  the  transfer. 

The  indorsation  may  be  either  before  or  after  acceptance ;  but  it 
nst  be  made  by  the  party  in  right  of  the  bill,  or  one  duly  authorised 
D  his  behalf;  and  the  party  must  be  of  full  capacity.    But,  as  a  bill 

U9  &  20  Vict.  cap.  60,  sect.  16. 


indoree  a  bill  falling  to  them  under  the  will,  or  oUterwise  a 
a  deceased  holder,  but  not  until  their  title  Is  completed  l^  < 
Previooaly  they  have  no  active  right.  If  the  indorsation  if 
ing  for  another,  care  must  he  ttjten  to  Bee  that  the  part 
adequate  powen,  and  suhscribes  so  as  to  hind  his  constil 
on  the  other  hand,  the  party  acting  for  another  must  taki 
subscribe  so  as  te  bind  himseUl 

The  forms  of  indorsation  are  various,  and  with  different 

1 .  We  have  first,  and  most  usually,  the  mere  snhscriptioi 
of  the  holder  ou  the  back  of  the  bill,  which  is  called  blank 
it  being  implied,  as  already  explained,  that,  above  such 
there  is  written  an  order  to  pay  to  the  new  holder.  HeDO 
■was  of  old  caUed  '  re-drawing.'  Such  indorsation,  as  I  hav 
transfers  the  bill  to  the  bearer,  involving  certain  risks,  of  wh 
are  shown  in  the  following  cases,  viz. : — (1.)  The  case  of  £ 
a  bill,  which  had  been  lost  by  the  tme  owner,  fell  into  tbt 
party  who  discounted  it  with  a  bank  for  value,  and  the  in 
acted  in  bond  fide,  were  held  to  have  a  good  title ;  and  (3.] 
Lambton  and  Ca,*  where  the  same  result  followed  ihe  bond, 
tion  of  a  bill  which  had  been  stolen. 

By  the  Mercantile  Law  Amendment  Aot^*  it  is  providec 
any  hill  or  note  has  been  lost  or  stolen,  or  &audalendy  < 
holder,  suing  or  doing  diligence  thereon,  shall  be  bonnd  t 
value  was  given  by  him  for  the  same, — parole  proof  being  d 
petent.  This  provision,  however,  would  not  reach  such  cas 
noticed,  because  in  these  the  holders  had  given  valna 

2.  I  next  notice  special  or  full  indorsation,  which  nsi 
these  words, — '  Pay  to  A.  B.,  or  bis  order,'  or  simply, '  Pay  t 
holder's  subscription  is  then  subjoined  As  reguds  the 
effect  of  a  full  indorsation  is  precisely  the  same  as  of  a  bl 
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him  by  mere  ddiveiy  to  another.    If  there  is  no  prior  blank  in- 

the  subscription  of  the  person  named  is  required ;  but  he  can 

hj  blank  or  by  full  indorsation  equally  with  the  person  who 

to  him.    If  there  has  been  a  previous  blank  indorsation,  the 

indoisee  can  also  transfer  the  bill  to  a  new  holder  by  deleting 

special  indorsation,  whereupon  the  previous  blank  indorsation  wiU 

into  operation,  and  the  bill  will  pass  by  delivery  to  a  new  holder. 

benefit  of  the  full  indorsation  then  is,  that  it  gives  a  certain  amount 

^tion  against  risk  firom  the  bill  being  lost  or  stolen.     But  it  must 

in  view  that,  if  there  are  several  indorsations,  it  is  not  enough 

ion  against  such  risk  that  the  last  shall  be  special     If  the 

lost  or  stolen,  the  bearer  for  the  time  can  delete  the  last  and 

indorsation,  whereupon  the  previous  blank  indorsations  will 

into  operation,  and  the  bill  can  be  transferred  to  a  new  holder,  just 

one  which  has  been  only  blank  indorsed.     The  risk  can  be  com- 

guarded  against  only  by  making  aU  the  indorsations  full  or 

Practically,  however,  the  risk  is  not  much  felt ;  and  it  is  greatly 

led  by  the  provision  in  the  Mercantile  Law  Amendment  Act, 

16,  that  parties  acquiring  overdue  bills  take  them  subject  to  all 

ins  competent  against  their  authors. 
L  Indorsations  may  be  limited  in  regard  to  their  effects,  either  as  indorsation 

the  indorser,  or  as  in  favour  of  the  indorsee.     The  indorser,  in  BsoouBas. 
gBoeral  case,  not  only  transfers  the  bill  or  note,  but,  as  ordering  the 
to  pay  to  a  new  party  for  value,  which  is  always  presumed, 
liable  to  that  party,  and  those  who  derive  right  to  the  bill 
him,  for  payment  of  the  amount  of  the  bill,  in  the  same  way  as 
had  drawn  a  new  bill,  or  granted  a  promissory-note,  to  his  indorsee. 
it  can  be  arranged  that  the  bill  is  to  be  transferred  by  the  holder 
his  incurring  that  liability  to  his  indorsee.     The  holder  in  such 
simply  adds  to  his  indorsation  the  words  '  without  recourse.'    The 
er  of  the  bill  will  still  be  complete ;  but  the  party  who  has  indorsed 
Mil  as  above  will  be  protected  against* liability  for  payment  of  the 
to  his  indorsee,  or  any  other  person ; — '  a  fresh  instance,'  as  Professor 
says,  'of  the  remarkable  simplicity  of  these  instnmients,  and 
the  facility  with  which  important  effects  are  produced  by  the  use  of 
ifcoit  conventional  phrases  universally  understood.' 

4.  The  holder  of  a  bill  or  note  can  make  a  restrictive  indorsation, —  Rbstrictite 
r  example,  by  indorsing  it  to  a  certain  person, '  for  my  use,'  or  '  for  my  ^^^^'^^^' 
iooonntb'  Such  indorsation,  however,  though  it  will  prevent  the  indorsee 
om  using  the  bill  for  his  own  purposes,  by  depositing  the  same  (in- 
ned)  in  the  hands  of  a  creditor  of  his  own  in  security,  will  not  prevent 
lot  from  effectually  discounting  the  bill,  whilst  current,  with  a  bond  fide 
aid  party.  The  l^al  title  to  transfer  to  such  third  party  is  in  the 
Kyee,  though  only  for  the  use  or  on  account  of  another ;  and  third  par- 
se taking  from  such  payee  are  protected  because  of  his  title,  and 
cause  the  money,  drawn  by  him  on  discounting  it,  will  be  held  to 
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have  been  received  to  the  use  or  account  of  the  indorser.  But,  a 
pajee  is  only  the  indorsei^s  agent  or  mandatory,  with  a  mandat 
can  be  recalled  at  pleasure.^  The  legal  title  to  transfer  is  Iik< 
the  agent,  where  the  bill  is  mode  payable  to  A.  B.  as  agent  for  ( 

5.  But  the  indorser  can  prevent  the  indorsee  from  discount 
bill,  by  making  it  payable  to  the  indorsee  *  only,'  or  by  ordei 
amount  to  be  credited  to  the  account  of  the  indorsee. 

6.  The  holder  can  make  a  conditional  indorsement,  which  mi 
such  terms  as  to  exclude  the  right  of  the  indorsee  till  the  condi 
fulfilled,  and,  if  the  condition  be  never  fulfilled,  to  bring  back  1h 
the  indorser.'  Mr.  Thomson  quotes  an  English  case,  in  which  a 
indorsed,  payable  to  a  certain  person  in  a  specified  event.  The 
several  subsequent  indorsations.  The  acceptors  had  paid  to  th 
before  the  fulfilment  of  the  condition  which  qualified  the  first  i 
ment ;  that  condition  was  never  purified ;  and  the  acceptors  wei 
liable  to  pay  a  second  time  to  the  first  indorser. 

7.  Before  delivery  of  the  bill  or  note  to  the  indorsee,  the  ind 
is  revocable,  and  can  be  cancelled ;  an  indorsement  in  trust  for  ] 
lar  creditors,  to  whom  it  is  not  intimated,  is  still  revocable  ;  and 
can  be  carried  off  by  the  diligence  of  other  creditors ;  because,  as 
the  trust  is  revocable,  the  truster  remains  undivested.^ 

The  indorsee's  right,  when  completed  by  delivery,  draws  bad 
date  of  the  indorsement,  if  dated.  If  not  dated,  the  rule  hereto: 
been  that  the  indorsement  draws  back  to  the  date  of  the  bilL^  1 
that  rule  will  now  be  open  to  modification  in  cases  of  indorseme 
the  bill  is  overdue,  appears  worthy  of  consideration ;  because  tl 
cantile  Law  Amendment  Act  makes  indorsees,  acquiring  after  i 
of  the  Act,  liable  to  such  exceptions  and  objections  as  are  pi 
against  their  authors.  It  would  seem  reasonable  to  hold  the 
indorsement  open  to  proof,  in  order  to  let  in  such  exceptions  oi 
tions,  just  as  any  other  fact  would  be ;  and,  for  protection  agains 
tion  on  this  point,  it  may  in  some  cases  be  advisable,  when  a 
transferred  before  it  is  due,  to  preserve  evidence  of  the  date  at  \ 
was  so  transferred. 

Hitherto  we  have  been  considering  transfer  by  delivery  or  by  i 
tion,  but  the  transfer  can  be  made  in  other  ways  in  various  circum 

1.  In  any  case  it  can  be  by  assignation  from  the  holder.  Th 
ever,  is  not  a  usual  mode  when  indorsation  will  suffica 

2.  When  the  party  paying  was  formerly  a  holder  of  the 
example,  the  payee  or  an  indorsee,  the  bill  can  be  re-transferred 
either  by  the  holder's  indorsation,*  or  without  indorsation,  by 


*  Thomson,  p.  274 

2  Wixon  V.  Nicol  &  Co.,  22d  June  1849, 
11  D.  1188. 
^  Thomson,  p.  275. 

*  Stonehewer  v.  Inglis,  21st  July  1697, 
M.  7724;  Gray  v.  Lord  Koss,  16th  June 


1706,  M.  7724;  Auchtcrlony's 
Nov.  1732,  M.  7737. 

^  Erskine,  iii.  2.  25  ;  Grahsn 
15th  May  1794,  BeU's  FoUo  casi 

^  M*Lauchlan  r.  Hendenon,  1 
1831,  9  Sh.  753. 
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dug  the  indorsations  in  virtue  of  which  the  bill  was  transferred 
i  him.  Suppose,  for  example,  he  was  the  third  of  five  indorsers,  the 
ler  will  delete  the  fourth  and  fifth  indorsationa  The  third  also,  that 
le  indorsation  of  the  party  himself  re-acquiring,  may  be  delete  or  not 
icmt  affecting  the  right  of  that  party.^  When  a  bill  is  so  acquired, 
^-acqnire^  as  the  case  may  be,  the  holder  can  re-issue  it ;  but  not 
he  effect  of  giving  new  indorsees  any  claim  against  parties  to  whom 
limaelf  is  liabla  He  has  no  claim  against  such  parties,  and  he  can 
inone^  even  if  the  bill  is  current ;  because  the  bill  shows,  ex  fade,  the 
itioii  of  the  then  holder,  and  the  respective  liabilities  of  himself  and 
othersu  Neither  has  the  payee  and  first  indorser,  acquiring  by  in- 
ution  firom  the  last  indorser,  right  of  recourse  against  intermediate 
xsers ;  because  they,  if  called  on  to  pay,  would  just  fall  back  on  the 
iindoTser  himself^  Moreover,  when  a  bill  is  accepted  for  the  accom- 
bition  of  several  parties,  no  one  of  these  parties,  acquiring  the  bill 
I  the  holder,  can  use  it  against  the  acceptor,  notwithstanding  the 
lisition  shall  have  been  made  onerously.  The  party  acquiring  the 
eaimot  plead  onerosity  against  the  acceptor,  who  not  only  was  under 
liability  to  those  whom  he  had  accommodated,  but  had  a  good  claim 
list  them.^  The  case  of  Bousie  strongly  illustrates  the  importance 
oeserving  evidence  for  instructing  who  is  the  proper  debtor  under  a 
,  when  any  one  joins  in  a  bill  for  the  accommodation  of  another. 
3u  When  the  bill  is  acquired  by  the  drawer,  not  being  payee,  he  Dbawrr 
not  obtain  a  title  by  merely  deleting  indorsations,  because  he  never  ^J2^"^° 

the  holder.  He  can  obtain  his  title  only  by  indorsation  or  assigna- 
{ firom  the  holder ;  and  the  bill,  when  it  comes  into  the  hands  of  the 
rer,  not  being  payee,  is  extinguished  against  the  whole  indorsers, 
nding  the  payee,  because  the  drawer  himself  was  liable  in  payment 
hem.  The  drawer  may,  or  may  not,  have  a  claim  against  the  acceptor, 
irding  to  the  state  of  accounts  between  them ;  but  his  claim,  if  any, 
inst  the  acceptor,  is  the  only  right  which  can  remain  under  the  bilL 
It  may  be  farther  noticed  on  this  subject,  that,  after  a  bill  or  note  is  dividid 
1  in  part,  it  may  be  indorsed  for  the  balance.  But  the  holder  is  not 
itled  to  grant  two  indorsements  for  separate  portions  of  the  cumtUo 
I  in  one  bill  or  nota  The  acceptor  is  not  bound  to  allow  two 
uate  actions,  or  separate  diUgence,  on  the  same  contact,  unless  he 

accepted  after  such  divided  indorsements,  in  which  case,  it  is  said, 
imdertakes  to  pay  the  bill  agreeably  to  them.  But  the  drawer,  and 
orsers  previous  to  his  acceptance,  will  not  be  so  bound  by  it;  and, 
divided  indorsements  are  not  merely  transferences,  but  constitute 
jnct  and  separate  obligations,  it  may  be  doubted  if  they  are  valid 
terms  of  the  Stamp  Acts,  being  written  only  on  one  stamp.^     But, 

Fairholmea,  7th  Jan.  1752,  M.  1474  ;  >  Dickie  v.  Gutzmer,  27th  Feb.  1828,  6 

m  tr.  Wstson,  13th  Deo.  1827,  6  Sh.      Sh.  637. 

.&F.  C;  correcting  Russell  V.  Mather,  ^  Bousie  v,  Harvie,  18th  Feb.  1832,  10 

I  Jan.  1824,  2  Sh.  648.  Sh.  355. 

*  Thomson,  p.  269. 
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after  a  bill  or  note  has  been  protested,  or  followed  by  decree,  or 
(that  is,  admitted)  as  a  claim  in  a  sequestration,  or  in  a  process  o 
ing  and  sale,  or  under  a  private  trust  for  creditors,  or  after  it  bi 
allowed  to  form  a  claim  in  a  process  of  multiplepoinding,  its  trai 
indorsation,  though  legally  competent,  will  not  cany  the  inBtroi 
protest,  or  the  decree,  or  claim  and  dividends  in  the  ranking,  < 
Absignatton     or  multiplepoinding.    The  protest,  or  decree,  or  claim,  or  dividei 

only  be  transferred  by  (assignation,  in  which,  as  matter  of  con 
bill  should  be  included.^  An  assignation  ought  to  be  made  use 
when  any  guarantee,  or  other  collateral  obligation  or  securify,  I 
ment  of  the  bill  or  note,  is  to  be  transferred ;  as  indorsation  is  not 
mode  of  transferring  such  an  obligation  or  security.^  Bat^  y 
cautioner  has  paid  the  bill  to  the  holder,  diligence  raised  in  nan 
holder  may  competently  be  carried  on  in  the  same  name  for  b 
the  cautioner,  though  the  latter  has  no  assignation.' 

Transfer  by  indorsation  is  complete  without  intimation,  si 
regards  the  bill  or  note  itsel£  When  an  assignation  is  used,  i 
appear  at  least  the  safest  course  to  intimate  it  to  the  parties  lial 
if  it  contains  only  the  bill  or  note.  And  certainly,  when  it  covei 
test  or  decree,  or  the  claim  or  dividends  in  a  sequestratb 
ranking,  or  multiplepoinding,  it  ought  to  be  intimated  in  the  w 
in  assignations  of  ordinary  personal  debts,  or '  choses  in  actio 
transfer  by  mere  indorsation  passes  to  the  indorsee  funds  in  the 
hands,  to  the  extent  to  which  these  have  been  transferred  to  tl 
by  the  presentment  of  the  bill  for  acceptance,  subject  always 
against  an  onerous  bond  fide  indorsee,  to  counter  claims  on  tii( 
the  drawee  as  against  the  drawer.^ 

In  conclusion,  on  this  subject  I  may  remind  you  of  the  pre 
the  Stamp  Act  of  1854,^  against  transferring  or  n^otiating 
drawn  and  issued  in,  but  payable  out  of  the  United  Kingdom, 
porting  to  be  drawn  in  a  set,  without  at  the  same  time  trans: 
delivering,  on  duly  stamped  paper,  the  whole  number  of  the  bi 
the  set  is  said  to  consist  o£  The  same  section  declares  that  az 
taking  or  receiving  in  the  United  Kingdom  any  such  bill,  eitfac 
ment,  or  as  a  security,  or  by  purchase,  or  otherwise,  withon 
transferred  or  delivered  to  him,  duly  stamped,  the  whole  bills  c 
shall  not  be  entitled  to  recover  on  the  bill,  or  to  make  the  same 
for  any  purpose  whatever.* 

^  I  BeU's  ComnL  404,  Note  1 ;  Anony-  467 ;    M'Laachlan    o.    Hendn 

mous  caae,  28th  Nov.  1754,  5  Br.  Sap.  Judo  1831,  9  Sh.  753. 

820.  s  M^Kechnie  «.  VI^Mm^*:,^ 

*  See  Thomson,  p.  278  ;  remarks  on  the  1831,  10  Sh.  126. 
case  of  Forbes  &  Co.  v.  Macnab,  29th  May 

1816,  F.  C;  see  also  Wallace,  Hamilton,  *  London  Joint-Stock  Bank* 

&  Co.  V.  Campbell,  8th  Jnne  1821,  1  Sh.  15th  July  1859,  21  D.  1327. 

53  ;  affirmed  23d  June  1824,  2  Sh.  App.  «  17  &  18  Vict.  cap.  83,  sect 


*  See  tupra,  page  454,  notes  *  and  b. 
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Befoie  proceeding  farther,  it  will  be  convenient  here  to  explain  the  Cladis  and 
of  the  claim  of  the  holder  of  a  bill  or  promissory-note  against  1^^™^  ^ 
parties  to  such  instroments,  and  the  liabilities  of  the  parties  ^^  ^^  "^^ 
ly,  both  to  the  holder  and  inter  se,  in  cases  where  the  liability 
parties  is  not  limited.  The  acceptor,  drawer,  and  indorsers  of 
and  the  maker  and  indorsers  of  the  note,  are  all  liable,  jointly 
[y,  to  the  holder  of  the  bill  or  note.  When  there  are  two  or 
drawers  or  acceptors  of  a  bill,  or  makers  of  a  promissory-note, 
InMlity  is  joint  and  several  to  the  holder ;  and  the  liability  of  two 
acceptors  is  the  same,  though  the  bill  may  happen  to  be  drawn 
'  conjunctly,'  without  the  words  '  and  severally.'  ^  And,  where 
or  unincorporated  company  has  signed  a  bill  or  note,  not  only 
ipany  in  its  social  capacity,  but  all  the  partners  individually  are 
liable  in  solidum?  The  nature  and  extent  of  the  liability  of 
m  or  members  of  incorporated  companies  whether  limited  or 
has  been  explained  in  a  former  Lecture.^ 
Ildi  r^;ard  to  the  liability  of  the  parties  to  the  bill  or  note  in  inter  be. 
with  one  another,  the  last  indorser  has  right  of  total  relief,  and 
so  fieur  as  he  has  paid  the  money)  right  of  recovery  firom  all  the 
indorsers,  the  drawer,  and  acceptor,  of  a  bill,  and  the  prior  indorsers 
of  a  promissory-note,  jointly  and  severally ;  and  so  on  back- 
each  indoiser  has  a  corresponding  right  of  relief  and  recovery 
I  an  the  prior  indorsers,  the  drawer,  and  acceptor,  of  a  bill,  and  the 
rindorsers  and  the  maker  of  a  promissory- note,  jointly  and  severally. 
the  drawer  of  a  bill  is  the  person  entitled  to  relief  and  rocovery, 
lies  against  the  acceptor  only,  but  extends  to  the  whole  sum 
In  the  case  of  a  promissory-note,  the  first  indorser's  claim  lies 
against  the  maker,  but  is  for  the  whole  sum  due.  The  holder  has 
right  (until  he  obtains  fuU  and  complete  payment)  to  adopt 
for  enforcing  payment,  against  all  or  any  one  or  moro  of  the 
to  the  bill  or  note ;  and  the  last  and  prior  indorsers  in  their  order 
sfanilar  rights  (in  this  case  for  enforcing  relief  or  payment),  but 
against  those  liable  to  them  respectively  as  above  explained ;  and 
lings  of  the  drawer  of  a  bill  can  be  against  the  acceptor  only; 
irst  indorser  of  a  note,  against  the  maker  only.  Two  or  moro 
or  acceptors  of  a  bill,  or  two  or  moro  makers  of  a  promissory-note 
each  would  be  liable  in  solvium  to  the  holder,  and  to  the  parties 
in  their  order  to  rolief  or  payment  as  aforesaid),  would  be  liable 
Itch  other  only  rateably  and  proportionally  according  to  their  number. 
The  proper  debtor  in  a  bill  is  thus  the  acceptor,  and  in  a  note  the 
ker,  in  the  general  case.  These  parties  have  expressly  undertaken, 
nomised,  to  pay  to  the  payee,  or  those  in  his  right ;  and  the  acceptor 
y  or  is  presumed  to  have,  funds  in  his  hands  belonging  to  the  drawer, 

li^eDarv.  Campbell,  7  th  Jane  1811,         .'Thomson  v,  Liddell  k  Co.,  2d  July 

1812,  F.  C. 
•  See  aupra^  Title  iv.  cap.  4. 


liable,  jointly  and  severally,  to  the  holder.  But  the  ab 
tegatds  the  liability  of  the  parties  inter  se,  is  founded  on  p 
and,  where  sufficient  evidence  is  produced  to  orercome  Uie  i 
the  liability  of  the  parties  inter  se  will  be  imposed  according 
of  the  fact,  that  is,  upon  the  proper  debtor,  whoever  he  leall 
where  an  acceptor  had  interposed  for  the  drawer's  acconum 
the  acceptor's  representatives  after  his  death  paid  the  debt 
assigned  to  their  agent,  the  agent  was  found  entitled  to  i 
against  the  drawer.  The  drawer  was  here  the  proper  debl 
the  acceptor.*  On  the  other  hand,  where  the  acceptor's  ^ei 
place  of  the  acceptor,  had  paid  the  debt,  and  there  was  no 
redargue  the  presumption  that  the  acceptor  was  the  propet 
Court  refused  to  ordain  the  holder  to  assign  to  the  agei 
authorise  his  doing  diligence  against  the  diswei.'  Bat,  in  a 
there  were  two  acceptors,  and  a  third  party,  at  the  request  of 
who  was  charged  under  diligence  to  pay  to  the  holder,  offer 
to  the  holder  upon  receiving  an  assignation  to  the  debt  anc 
the  Court  found  the  holder  '  not  entitled  to  refuse  payment 
from'  this  third  party.  They  found  the  holder  bound  to  assii 
and  the  diligence  thereon,  to  such  third  party,  but  withont  re 
the  holder  so  assigning.* 

Cases  like  the  above  are  to  be  disposed  of  according 
stances.  There  is  not  any  absolnte  role  in  favour  of  the  lig] 
par^  to  require  an  assignation  on  making  payment.  Bat 
when  such  assignation  is  granted,  or  a  bill  overdue  ia.  on  p 
dorsed  so  as  to  be  kept  up  as  a  docoment  of  debt  and  ground  ( 
and  not  discharged,  it  may  be  prudent  for  t^e  holder  to  assigi 
it  without  recourse.  And,  when  any  one  joins  in  a  bill  foi 
modation  of  another,  he  ought  to  obtain  and  preserve  good  tf 
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lity.  The  presamption  of  law  has  settled  tlie  order  of  liability,  aa 
ive  explained,  ia  the  general  case ;  and,  if  the  parfy  vho  has  given 
I  accommodatioQ  cannot  overcome  the  presomption  by  sufficient 
K>t  he  may  be  made  liable  to  pay  the  debt,  even  in  a  question  with 
e  pioi>er  debtor.^  Questions  on  sach  poiots  may  not  often  occur  with 
!  parties  accommodated  themselves ;  but,  in  case  of  their  death,  it 
r  be  the  neceasaiy  duty  of  their  representatives,— perhaps  trustees, 
^guardians  for  minors, — to  apply  the  rule  of  law  with  the  utmost  strict- 
s;  and  due  proviaiou  can  easily  be  made  against  that  contingency. 
And  here  I  may  notice  several  important  points  of  distinction  Dnmccnoit 
1  the  case  of  a  bond  and  bill-debt  When  there  are  two  or  more  and  bill- 
ties  to  a  bond,  there  is  no  several  liability  in  solidwia  to  the  bolder,  ^'''^■ 
3  it  is  so  expressed.  In  the  case  of  a  bill  or  note,  each  of  several 
j  is  liable  in  solidvm  by  law.  In  the  former,  Uie  cose  of  a  bond, 
e  cedent  when  he  transfers  the  debt  is  done  with  it,  assuming  always 
t  there  was  a  debt^  and  that  his  title  to  transfer  was  good.  In  the 
kr,  the  case  of  a  bill  or  note,  as  the  assignation  implies  or  expresses 
I  order,  as  well  as  a  transfer,  the  cedent,  oa  whose  order  the  indorsee 
)  payment,  remains  liable  to  his  indorsee,  to  whom  be  may  be  com- 
1  to  pay  the  debt ;  having,  however,  in  that  case,  right  of  recoveiy 
I  prior  obliganta  Moreover,  the  assignee  of  a  bond  is  liable  to  aU 
B  exceptions  pleadable  by  the  debtor  against  the  cedent.  The  indorsee 
r  a  bill  is  liable  to  such  exceptions  only  in  case  the  indorsation  was 
oted  after  the  bill  became  due.  And  the  indorsee's  r^ht  is  complete 
ihout  intimation :  the  assignee's  requires  intimation  to  complete  it^ 
n,  the  debt  due  by  bond,  though  personal  as  to  succession,  does  not 
1  under  the  jws  mariti  or  jus  relidce,  or  fisk,  if  acquired  after  the  term 
•I  payment  of  principal  or  interest,  or  if  the  term  of  payment  be  distant; 
^reas  a  debt  due  by  a  bill  is  in  all  respects  on  the  same  footing  with 
:  personal  eatata  Lastly,  a  bond  subsists  as  a  document  of  debt 
iforty  years,  a  bill  or  note  only  for  six  years,  after  the  term  of  pay- 
1  each  case  respectively  has  come. 

I  We  now  come  to  consider  the  effect  of  payment  of  the  sum  due  by  Epncrr  of 

I  or  note.     If  the  bill  be  paid  by  the  proper  debtor  to  the  proper '"' 
etJtior,  it  is  extinguished.    The  debtor  has  fulfilled  his  obligation,  and 
'^U  citli'T  parties  liable  are  thereby  discharged.     In  these  circumstances, 
""  r  note  cannot  be  re-issued,  even  to  &h(md  fide  onerous  indorsee.' 

ttiuction  follows  pajmient  by  and  to  the  right  parties,  whether  made 

>  66  Geo.  m.  cap.  164,  sect  19.b 

I*  *  Tbe  preBumptioD  that  the  acceptor  is  tha  proper  debtor  in  a  bill  can  be  oyeroome 
dr  by  tlie  drawer's  writ  or  owth — Catto,  etc.,  v.  Ilioiiuan  t  Sod,  22d  November  1867, 
4  Macph.  54. 

li  Thia  eonctiaeiit  is  rapealed  by  33  ft  34  Vict  cap.  99 ;  and  the  Stamp  Act  of  1870 
itaina  DO  coiT«a|H>Dtliug  proviiion. 
¥01-  L  2  H 


482  LECTURES  ON  CONYEYANCINQ.  [BB.n.miiL 

before  or  after  the  bill  falls  due.  But  the  creditor  cannot  be  compeDei 
to  take  payment  before  the  bill  is  due.  And  payment  to  a  mandatflij, 
for  the  creditor,  ought  not  to  be  made  until  the  bill  is  actually  dv; 
because  the  mandate  may  be  previously  recalled.  Neither  ought  a  U, 
payable  to  the  bearer,  to  be  paid  before  it  is  due ;  because  it  may  bm 
been  lost  or  stolen  from  the  true  owner,  who  is  not  to  be  deprived  of  li 
money  by  premature  payment  to  a  wrong  party.  Moreover,  aBsanof 
that  the  holder's  title  is  free  of  condition  or  qualification,  theaooeiite 
ought  to  pay  to  him  only.  If  payment  is  made  to  the  or^jinal  cndiib 
or  to  any  other  person  who  may  have  had  right  to  the  bill,  but  Im 
transferred  his  right  without  condition  or  qualification,  payment  ml 
be  made  again  to  the  holder.^ 

On  payment  being  made,  the  legal  presumption  is  that  it  is  ludi 
by  the  acceptor,  when  he  is  the  proper  debtor.  That  presumption  m 
allowed  effect  in  the  cases  noted  below^  where  it  was  allied  thatii 
pajmient  was  made  by  a  third  party,  and  when  such  third  parfy  wobU* 
have  been  entitled  to  recover  from  the  acceptor  if  he  could  have  piovel 
his  allegation.^  And,  in  accordance  with  the  presumption  on  thatponii 
Oknbral  it  has  been  found  that  a  receipt  for  payment  in  full,  expressed  in  genenl 
terms  and  indorsed  on  a  bill,  operates  extinction  of  the  debt  as  agiM 
the  acceptor,  unless  the  contrary  be  proved  by  his  writ  or  oath.'  W' 
the  general  receipt  is  only  for  a  partial  payment,  a  full  and  special  tt- 
ceipt  can  afterwards  be  given  when  the  balance  of  the  bill  is  paid,^ 
as  to  enable  the  party  paying  to  keep  up  the  whole  debt  against  tti 
proper  debtor.* 

These  cases  show  the  importance  of  obtaining  a  special  receq;!  > 
favour  of  the  party  paying,  whenever  he  is  not  the  proper  debtor,  W 
one  having  a  right  of  recourse  against  another  obligant  The  ptff 
making  payment  ought  also  to  obtain  delivery  of  the  bill  or  note;  ni 
if  there  are  parts  or  sets,  delivery  should  be  got  of  them  all  Q* 
acceptor  is  entitled  to  such  delivery  when  payment  is  made  cutoff 
funds.^  And,  if  a  bill  past  due  be  found  in  the  acceptor's  handi^Ai 
presumption  is  that  he  has  paid  it,  although  it  may  bear  no  reoeipl  fv 
the  money.  On  the  other  hand,  where  bills  were  found  in  the  lepoi* 
tories  of  the  holder  on  his  decease,  the  acceptors  were  held  habb  ii 
payment,  notwithstanding  allegations  of  payment,  which,  howeva»tt9 
could  not  prove.^  And,  where  the  drawer  was  in  possession  of  tli6  v 
which  he  averred  he  had  paid,  the  presumption  of  payment  bj^ 
acceptor,  who  was  the  proper  debtor,  was  not  admitted.^    The 


REOKIFT. 


1  Erskine  v.  Thomson,  12th  Dec.  1711,  ^  Soutar's    R^presentatiyes  «.  Mi^ 

M.  1501  ;   Fairholme  v.  Cockbum,   24th  29th  June  1827,  5  Sh.  876. 

June  1714,  M.  1506.  «  Thomson  v,  Izat,  Ist  Dee.  IMl,^  ^ 

136. 

'  Brown  v.  Kerr,  14th  June  1809,  Hume,  •  Waddell's    Tnistees  •.  Scott^  *** 

62 ;  Jackson  V.  Williamson,  9th  Dec.  1825,  May  1833,  11  Sh.  655;  Irfine  a  ^a^ 

4  Sh.  292.  6th  March  1840, 2  D.  804.                ^ 

3  Martin  v.  Smith,  8th  Dec.  1854,  17  ^  Donaldson  v.  Milne,  lOth  Jai0  K» 

D.  143.  14  D.  849. 
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the  bill  or  note,  however,  must  be  lawfully  obtained.^  In  Edward's 
d  the  acceptor  had  obtained  possession  improperly,  and  the  Court 
ered  him  to  deliver  up  the  bill  to  the  proper  owner. 
We  have  hitherto  been  considering  the  case  of  payment  by  the  pro- 
'  debtor ;  but  it  is  necessary  to  keep  in  view  the  course  to  be  followed 
an  obligant  not  ultimately  liable,  on  his  making  payment  A  i^rtj 
BLtnated  will  acquire  right  to  the  bill,  with  the  claims  on  all  those 
webj  liable,  except  in  so  far  as  he  is  himself  liable  to  any  of  them. 
08,  if  he  is  the  third  of  five  indorsers,  his  claim  wiU  be  against 
i  acceptor,  drawer,  and  two  prior  indorsers.  The  holder's  transfer 
Q  give  him  no  right  as  against  the  last  two  indorsers,  because  he,  the 
igant  paying,  is  himself  liable  to  them. 


CHAPTER    IV. 

Wb  now  ]>ass  to  the  consideration  of  the  subject  of  the  Negotiation  NsaoriAnoir. 
Bills  and  Notes  when  they  fall  due. 

It  is  part  of  the  contract  between  the  parties  to  a  bill  or  promissory- 
te  that,  when  the  same  arrives  at  maturity,  it  shall  be  duly  presented 
'  the  holder  for  payment ;  and  even  bills  of  which  acceptance  has  been 
hsed  ought  to  be  presented  at  maturity  for  payment.^  And  here  it 
ay  be  noticed,  that  in  all  bills  and  notes,  except  those  payable  on 
■Hand,  and  perhaps  those  payable  at  sight,  days  of  grace,  as  they  are  Datbo?  oRACfs. 
Hed,  are  allowed  It  does  not  appear  to  be  fully  settled  that  such 
grs  are  allowed  in  the  case  of  bills  payable  at  sight ;  but  the  authorities 
Uier  seem  to  favour  the  view  that  they  are.**  In  Great  Britain  the 
Kys  of  grace  are  three ;  and,  where  the  currency  of  the  bill  is  so  many 
onths,  the  time  is  not  computed  by  limar  months.  For  example,  a 
n  dated  Ist  JaQuary,  and  payable  three  months  after  date,  is  not  due 
Q  4th  April,  being  on  the  expiry  of  three  calendar  months  from  the 
Kte  of  the  bill,  and  three  days  in  addition.  But  entire  calendar  months 
>e  not  necessarily  allowed.  Thus,  a  bill  dated  30th  April,  the  last  day 
f  that  month,  payable  three  months  after  date,  is  not  current  for  the 
itiie  months  of  May,  June,  and  July,  and  the  first  three  days  of  the 
<mth  of  August.  Hie  three  months  from  30th  April  are  held  to  expire 
^  30th  July,  and  three  days  after  that  date  are  the  days  of  graca* 
be  bill  in  Jarron's  case  was  not  protested  till  3d  August,  aQd  recourse 

^  Edward  v.  Fyfe,  26th  June  1823,  2  '  Thomson,  p.  377. 

I.  431.  ^  Jarron  v.  Smith  &   Co.,   17th  June 

*  Menzies,  p.  364.  1803,  M.  App.,  Bill  of  Exchange,  No.  14. 


*  Bins  and  notes  payable  at  sight,  or  on  presentation,  are  now  in  the  same  position 
'  \nSlM  payable  on  demand,  days  of  grace  in  ^e  case  of  such  bills  having  been  abolished 
r  34  &  35  Vict.  cap.  74. 


r-«*--  s-^ij 


484  LECTURES  ON  C0NVE7ANCINQ.  [BiLiLTitTH 

was  lost ;  the  judgment  proceeding  on  the  practice  of  merchants.  Qi 
the  other  hand,  a  bill  cannot  be  protested  on  the  day  when  it  falls  dv; 
independently  of  the  days  of  grace.^ 

Professor  Menzies  says  the  three  days  are  an  indulgence,  not  to  th 
debtor,  in  the  way  of  giving  time,  but  to  the  creditor,  in  order  to  gw 
him  full  opportunity  of  presenting,  so  as  to  preserve  his  reconne;  ui 
that,  accordingly,  he  may  present  on  any  one  of  the  three  dajBjiii 
the  law  was  so  laid  down  by  one  of  the  Judges  in  the  case  of  CUbi 
Forbes,  however,  in  his  Treatise  on  Bills,  calls  the  days  of  grace  aieqii 
to  the  debtor.  Mr.  Thomson  says  it  has  been  settled  in  England  U 
presentment  there  must  be  only  on  the  last  of  the  days  of  grace  ;^  andk 
expresses  an  opinion  that  the  law  as  in  England  would  be  applied  k 
Scotland  on  that  point  Certainly,  by  the  uniform  practice,  the  pwe* 
ment  is  made  on  the  third  of  the  days  of  grace ;  and,  except  as  legBJl 
parties  who  have  accepted  for  honour,  or  to  whom  there  is  a  referenak 
case  of  need,  it  must  take  place  then  at  latest,  otherwise  recourse  onfii 
drawers  and  indorsers  will  be  lost.^  In  a  recent  case  the  question  M 
whether  the  indorsee  of  a  promissory-note,  transferred  on  the  secoiidrf 
the  days  of  grace,  was  liable  to  the  exceptions  and  objections  pleaddk 
against  the  indorser,  in  respect  that  the  indorsation  was  made  after  tti 
bill  became  due.  The  Court  held  that  the  indorsee  was  free  of  andies* 
ceptions  and  objections,  which  implies  that  the  bill  was  not  due  mil 
expiry  of  the  days  of  grace,  and  that  these  days  are  an  indulgence  to  ^ 
debtor.^  But  where  tiie  bill  or  note  has  been  accepted  for  honour  hf  i 
third  party,  or  has  reference  to  a  third  party  in  case  of  need,  and  ki 
been  protested  for  non-payment,  presentment  to  the  acceptor  for  hoM 
need  not  be  made  till  the  day  following  that  on  which  the  bill  fdldte 
and,  if  the  address,  on  the  bUl,  of  the  acceptor  for  honour  be  elBevhfli 
than  in  the  town  or  place  where  the  bill  is  payable,  the  bill  doesm 
require  to  be  forwarded,  for  presentment  for  payment,  to  the  wxx^ 
for  honour  till  such  day  after  it  is  due.^  If  the  last  day  of  grace  be 
Sunday  or  holiday,  the  presentment  must  be  on  the  day  before ;  the  di 
after  will  be  too  late.® 
plack  of  We  have  now  to  consider  as  to  the  place  of  presentment  for  paymo 

when  the  bill  arrives  at  maturity.  And  first,  I  take  the  case  of  a  hill  < 
note  in  all  respects  complete,  and  which  names  the  place  of  payma 
If  such  place  is  embodied  in  the  bill  or  note,  or  printed  or  engrafedi 
the  bottom  of  it,  in  either  of  these  cases,  being  inserted  before  A 
completion  of  the  note,  it  forms  part  of  the  note.  It  is  then  part  of  tk 
transaction  that  payment  is  to  be  made  at  the  place  so  pointed  out;  itt 

1  Charles  v.  Skirving,  2d  July  1788,  M.  June  1803,  M.  App.  BiU,  Ka  13;  1  Bein 

1614.  Comm.  41 1,  note  6. 

>  Thomson,  p.  430.  ^  Brown  v,  Bayne  ft  Pnrdie^  M  J^ 

1864,  2Macph.  1143. 

s  12  Geo.  III.  cap.  72,  sect  41 ;  Cmick-  &  6  ft  7  Will  IV .  capi  58,  seek  L 

shanks  v.  Mitchell,  17th  June  1748,  M.  «  Smith  and  Payne  v.  Laioft  Artkv.  ^ 

1576,   Fergusson  ft    Co.   v.  Belsh,   17th  Co.,  29th  Jane  1786,  M.  1612. 


IV.]  BILLS  AND  PROMISSORY^NOTES.  485 

itment  for  payment  must  take  place  accordingly.  The  specification 
\  place  merely  in  the  acceptance,  or  only  in  a  memorandum  annexed 
«ptance,  and  in  writing,  has  not  equal  effects :  but  payment  ought  to 
ked  for  at  the  place  there  pointed  out ;  and,  if  the  memorandum  says 
payment  is  to  be  made  by  a  particular  person,  it  ought  to  be  sought 
ch  x)erson,  although  he  does  not  happen  to  be  a  party  to  the  bill  or 
If,  however,  the  acceptance  merely  names  a  place  of  payment,  it 
emed  what  is  called  a  general  acceptance,  which  means  that  the 
>tor  will  be  liable,  though  presentment  be  not  made  at  the  place 
fied.  But  if  the  acceptor,  besides  naming  a  place,  adds  the  word 
r,'  or  the  words  *  and  not  otherwise  or  elsewhere,'  that  is  a  qualified 
>tance,  and  presentment  must  be  made  at  the  place  named  (1  &  2 
lY.  cap.  78)  ;  and  the  Act  has  been  held  to  apply  where  the  place 
lesentment  has  been  so  named  by  the  drawer,  and  not  by  the  ac- 
ir.  In  these  cases  due  presentment  at  the  place  named  is  neces- 
otherwise  the  claim  against  the  acceptor  of  a  bill  will  be  lost ; — it 
qualified  acceptance. 

f  there  is  no  specification  of  place  at  all,  Mr.  Thomson  seems  to  Piace  not 
c  that  the  debtor  is  bound  to  pay  to  the  creditor,  when  he  is  payee  ^^'*^"^- 
le  bill  or  note,  wherever  he  may  be ;  and  that  the  payee,  being  cre- 
•,  fulfils  his  part  by  simply  receiving  and  discharging  the  debt.^  But 
tj  says  that  the  holder  should  perhaps  be  required  to  present  to 
iebtor,  before  being  entitled  to  sue  or  do  diligence.^  And  this  rule 
s  in  practice ;  it  being  usual  for  the  holder,  even  when  payee,  to 
J  for  payment ;  the  place,  where  none  is  specified,  being  where  the 
or  is  personally,  if  he  is  an  individual,  and  can  be  found ;  if  he  can- 
be  found,  then  his  ordinary  residence,  or,  if  he  is  in  trade,  his  place 
asiness,  or,  in  the  case  of  a  company,  their  place  of  business.  If 
ler  can  the  acceptor  be  found,  nor  is  his  place  of  residence  known,  it  acceptor  not 
not  appear  to  be  clearly  settled  what  course  should  be  taken.  In 
land  the  rule  is,  that  in  such  case  due  diligence  must  be  used  to 
)ver  him;  and  the  question,  what  is  due  diligence,  is  for  a  jury, 
le  Juridical  Styles^  it  is  suggested  that,  in  such  case,  the  place  of 
sst  (which  is  the  same  thing  as  the  place  of  presentment)  shoidd  be 
exchange  and  market  cross  (of  what  place  is  not  said).  When  a 
ost  was  taken  at  the  head  burgh  of  the  county  of  the  debtor's  last 
lence,  the  protest  seems  to  have  been  considered  inept ;  but  it  does 
appear  that  the  party  had  left  the  country,  or  that  any  attempt  was 
e  to  find  him  personally.  Perhaps,  therefore,  he  might  have  been 
onally  applied  to.*  If  the  party  is  abroad,  the  Style  Book  says  the 
est  should  be  taken  at  the  market  cross  of  Edinburgh,  and  pier  and 
e  of  Leith.  This  was  suggested  after  the  passing  of  the  Act  6  Geo. 
cap.  120,  which,  by  sect.  51,  required  edictal  citations  to  be  made  at 

Ihomson,  p.  384.  >  Style  Book  (3d  Edition),  il  14. 

^  Glendinni  ng's  Creditors  v.  Montgo  mery , 
Chitty  on  Bills,  p.  392.  14th  June  1745,  M.  1449. 


maoTUTm^. 


When  a  bill  or  note  is  dishonoured, — that  is,  when  it  is  d( 
on  preaentment  for  acceptance,  or  is  not  paid  when  dae,  and 
for  paymant, — the  holder,  as  a  general  rule,  must  prove  dn 
ment  and  dishonour  hj  competent  evidence  ;  otherwise  he  w 
right  of  recoutse  against  the  drawer  of  a  hill,  and  the  indorai 
or  promissory-note.  As  a  general  rule,  an  instmmeDt  of  p 
formerly  required  in  all  cases,  in  order  to  prove  the  preseo 
dishonour;  but  hj  the  Mercantile  I^w  Amendment  Act,'  it 
sufBcient  to  prove  the  fact,  in  the  case  of  an  inland  bill  or  p 
note,  by  other  competent  evidence,  written  or  parole.  The 
no  change  in  the  law  respecting  foreign  bills,  as  to  which  nc 
test  is  equally  necessary  now  as  formerly,  for  preserving  reco 

As  a  general  rule,  fiiilure  in  due  ne^tiation  of  the  bill  or 
payable,  including  failure  to  protest  in  the  case  of  a  foreign  hi] 
the  liberation  of  the  drawer  and  indorsers  *  It  is  no  excuse 
negotiation,  that  the  drawee,  or  maker,  or  acceptor,  had  been  { 
a  bankrupt,  before  the  bill  fell  due.*  And  the  liberation  of 
and  indorsers  is  likewise  the  result,  as  a  general  rule,  when 
standing  due  negotiation,  either  for  acceptance  or  payment, 
of  dishonour  is  not  given  to  the  drawer  and  indorsers. 

The  purpose  of  the  notice  is  to  give  these  parties  oppo 
securing  themselves,  by  recurring  against  the  persons  liabl 
respectively  on  the  hill  or  note  ;  and  in  Calder'a  case,  where  tl 
had  become  bankrupt,  the  Court  held  that  no  inqoiiy  conld  1 
into  the  amount  of  the  damages  which  might  have  aiiaea  to  ai 
in  consequence  of  the  want  of  notice  of  dishonoor  to  him.  H 
recourse  i^inst  him  was  held  to  be  absolutely  lost. 

Inland  and  foreign  bills  were  formerly  on  a  somewhat  diff 
ing  as  regarded  notice.    Bat  by  the  Mercantile  Law  Amend 
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lofcice  of  the  dishonour  of  an  inland  bill  or  note,  by  refusal  to  accept  or  Noticb  of 
»7,  shall  be  given  in  the  same  manner,  and  within  the  same  time,  as  ^^*«o^®""- 
B  required  in  the  case  of  foreign  bills  by  the  law  of  Scotland.     On 
hat  point  there  does  not  seem  to  be  any  definite  rule  established  by 
iractice  in  Scotland ;  but  in  England  the  rule  appears  to  be,  that  notice 
kf  the  dishonour  shall  be  given,  at  latest,  the  day  after  the  dishonour. 

When  there  are  several  indorsers  entitled,  in  their  order  of  liability, 
o  notice,  the  holder  will  preserve  his  recourse  against  the  last  indorser, 
jy  merely  giving  notice  to  him  ;  and  such  last  indorser  again  will  pre- 
lenre  his  recourse  against  his  immediate  prior  indorser  by  notice  to  him 
done,  and  so  forth ;  the  notice  by  each  indorsee  to  the  prior  indorser 
Dcing  given,  at  latest,  by  the  post  of  the  day  after  that  on  which 
le  himself  receives  notice,  or  is  aware  of  the  dishonour.  But  if  the 
lay  after  the  receipt  of  the  notice  be  a  Sunday,  or  a  day  on  which 
the  party  is  forbidden  by  his  religion  to  attend  to  secular  affairs,  he  is 
not  bound  to  send  notice  till  the  day  following.  Such  notices  as  I  have 
ipoken  of  will  fully  preserve  recourse,  when  all  are  duly  given.  But 
mpposing  that  the  last  indorser  shall  fail  to  give  notice  to  the  one  pre- 
»ding;  or  he  to  his  prior  indorser,  and  so  forth,  recourse  will  be  lost 
It  against  those  parties  who  are  entitled  to  notice,  and  who  do  not 
jet  it  The  safe  course,  therefore,  is  for  the  holder  to  give  notice  to 
in  concerned,  and  for  each  party,  not  ultimately  liable,  to  give  notice 
not  only  to  his  immediate  prior  indorser,  but  to  all  those  liable  before 
lim.  But  if  the  holder  has  given  notice  to  all  concerned,  and  one  of  the 
mmediate  indorsers  pays  to  him,  the  party  so  paying  acquires  the 
lenefit  of  the  holder^s  notice,  to  the  same  effect  as  if  he  had  given  it 
limseK 

I  have  mentioned  that  even  the  acceptor  of  a  bill  is  liberated,  if  the  acoeptob  ik)t 
■11,  being  payable  at  a  particular  place  *  only,'  or  payable  at  a  particular  JJ^^^  ^^ 
dace,  'and  not  otherwise  or  elsewhere,'  is  not  duly  presented  at  the  said 
dace  for  payment.  Such  acceptance  is  qualified ;  and  the  condition  or 
[ualification  must  be  purified  in  order  to  preserve  the  obligation  under- 
aken  by  the  acceptor.  But,  except  in  that  case,  it  is  a  general  rule  that 
he  acceptor  of  a  bill,  and  the  maker  of  a  promissory-note,  remain  liable 
o  the  holder,  although  due  negotiation  does  not  take  place,  or  notice  of 
tishonour  shall  not  be  given ;  because,  as  a  general  rule,  the  bill  or  note 
i  the  proper  unqualified  debt  of  the  acceptor  or  maker,  who  has  no 
ight  of  recourse  against  any  one  else.  He  therefore  suffei*s  no  loss  by 
day  or  neglect  to  apply  for  payment,  or  to  give  notice  of  dishonour,  of 
rhicb  he  is,  or  ought  to  be,  aware  without  notice. 

The  general  rules  requiring  strict  negotiation,  and  notice  of  dis-  exceptions 
onotir,  are,  however,  subject  to  exception  in  particular  circumstances,     ^^bsa^to^ 

1.  We  had  formerly  occasion  to  remark  that  a  promissory-note,  »kgotutiok. 
lyable  on  demand,  but  which  was.  considered  rather  as  the  voucher  for 
loan  than  as  containing  a  remittance,  was  held  duly  negotiated,  though 
it  presented  for  payment  until  about  five  and  a  half  months  after  its 
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Notice  of        date.^    And  the  holder  of  a  promissory-note,  payable  one  day  after  dite^ 
DisHOKouR.      ^^  found  not  liable  in  strict  negotiation,  but  entitled  to  sue  the  indoiHr 

as  well  as  the  granter,  two  years  after  the  date  of  payment,  al&oo^ 

there  had  been  no  protest  or  notice.' 

2.  In  regard  to  bills  remitted  from  foreign  parts,  and  which  tti 
payee  or  indorsee  does  not  receive  till  the  term  of  payment  is  pasl^tki 
rules  of  strict  negotiation  cannot  literally  apply;  but  it  is  thedn^rf 
the  payee  or  indorsee,  as  soon  as  such  bills  come  into  his  handfl^  to 
demand  immediate  payment,  and  to  protest  in  case  of  non-paTmol* 
He  ought  also  to  give  inmiediate  notice  in  case  of  dishonour;  aodi 
apprehend  that,  in  such  cases,  the  rules  regarding  notice  in  case  of  dii* 
honour  would  be  similar  to  those  in  the  ordinary  case  of  bills  piesentol 
for  payment  at  maturity  and  then  dishonoured ;  the  time  with  refeiaoi 
to  which  the  question  would  be  settled,  whether  due  notice  had  bes 
given  or  not  of  the  dishonour  of  the  bills,  overdue  when  they  cameiiti 
the  hands  of  the  payee  or  indorsee,  being  the  date  at  which  such  <n«» 
due  biUs  or  notes  came  into  his  hands. 

3.  The  general  rule  applicable  to  drawers  and  indorseis  foite 
suffers  exception  when  these  parties  are  the  proper  debtors;  becaiisetti 
proper  debtor  has  no  interest  in  requiring  notice,  from  any  one,  of  tk 
dishonour  which  he  himself  has  occasioned.^  On  the  same  piincijK 
the  obligants  in  a  bill,  liable  in  relief  to  each  other,  are  not  entitkdti 
insist  for  due  negotiation  in  questions  with  each  other.^ 

4.  Moreover,  the  right  to  notice  of  dishonour  may  be  waived,  iflt 
only  by  express  agreement,  but  likewise  by  the  party's  actings,  nrai^ 
where  the  indorsee,  with  consent  of  the  indorser,  entered  into  a  cat 
position-contract  with  the  granter  of  a  promissory-note,  whilst  te 
note  was  current,  the  necessity  of  negotiation  of  the  note  at  matmi^ 
was  held  to  have  been  waived.^  And  where  the  drawer  himsdi^  it 
whose  request  and  on  whose  security  a  loan  had  been  made,  induced  As 
holder  to  delay  presenting  the  bill  when  due,  the  drawer  was  food 
liable,  notwithstanding  the  omission  to  negotiate  so  caused.^ 

Knowledge  of  5.  Again,  when  the  party  is  aware  of  the  fact  of  dishonour,  lie  is 
not  entitled  to  notice,  which  is  requisite  not  as  a  solemnity,  but  only  fv 
information.^  And,  when  the  acceptor  has  no  funds  of  tiie  drawer,  As 
holder  will  not  lose  his  recourse  against  the  drawer  by  the  want  of  nego* 
tiation.^  The  drawer,  in  that  case,  suffers  no  damage  through  the  irait 
of  notice. 

^  Leith  Banking  Company  v.  Walker's  *  Watson  «.  Livingstone,  lOth  UuA 

Trustees,  14  Sh.  332.  1824,  2  Sh.  782. 

^  Jamieson  v.  Jamieson,  12th  Fob.  1819,  '  Cairns'  Trustees  v.  Brown,  23d  Jo* 

Hume  69.  1836,  14  Sh.  999. 

3  Young  V,  Forbes,  29th  Jane    1749, 

M.  1580.  »  Davidson  v.  Campbell's  Creditors,  tfA 

«  Macadam  v.  MacWilliam,  14th  June  Feb.  1791,  Hume,  34. 

1787,  M.  1613.  ^  Littlejohn  v,  AUan,  12th  Dee.  1741; 

6  Jarron  v.    Smith   &  Co.,   17th   June  M.  1569 ;  HiU  v,  Mensie^  etc,  5tk  Ju$ 

1803,  M.  App.  Bill,  No.  14.  1805,  M.  App.  KU,  No.  IS. 


OISUOlfOUR. 
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Hie  case  of  the  indoiseis  is  different  In  general  they  know  nothing  noticb  of 
iifiie  state  of  accounts  between  the  drawers  and  acceptors,  and,  with- 
knotioe,  cannot  be  aware  of  dishonour,  or  be  in  a  situation  to  take 
■sores  for  their  own  relief;  and  they  will  accordingly  be  liberated  by 
pft  of  notice,  even  when  they  know  the  bill  to  be  for  mere  accom- 
Hlition  of  the  drawer.^  And  where  the  bill  was  made  for  the 
taipfeoz^s  accommodation, — ^he  having  'got  value  from  a  third  party 
jwigh  the  interposition  of  the  drawer,' — recourse  against  the  drawer 
hiheld  to  be  lost  by  want  of  notice  to  him.  In  that  case  he  had  his 
against  the  acceptor,  and  was  entitled  to  notice,  just  as  the 
or  indorser  in  an  ordinary  casa  The  acceptor  was  the  proper 
IMoi:' 

L  On  this  subject  I  may  further  observe,  that  the  failure  to  negotiate, 
|l  consequent  loss  of  recourse,  will  operate  the  release  of  any  party 
feod  by  way  of  guarantee,  or  as  cautioner,  for  the  payment  of  the  bill ; 
muse  such  parties,  when  they  pay  the  bill,  are  entitled  to  be  placed  in 
e  fiiU  light  of  the  debt,  with  all  the  obligations  and  securities  for 
^ment  to  which  their  principal  was  entitled,  and  are  not  bound  to 
^,  if  any  of  these  obligations  or  securities  is  lost. 
The  notice  should  be  given  by  letter,  correctly  addressed,  booked,  Mode  of 

^  J  ^   v    J  1-  J,  J   -i.  i.    1.  ^'    'J.  '       'I.     1.  •/•    •      '  OIVINQ  NOTICK. 

n despatched  by  post;  and  it  must  be  explicit  m  its  terms,  specifying 
•  bill  or  note  by  its  date,  sum,  and  other  particulars.  It  ought  to  be 
as  to  put  an  indorser  in  safety  to  proceed  to  give  notice  to 
upon  whom  he  has  himself  the  right  of  recourse.  A  letter, 
^jjmftfiTig  that  the  writer  had  drawn  upon  the  indorser  for  £150  'for 
Kring  a  bill  of  his  in  A  B.'s  hands,'  for  the  same  sum,  was  held  not 
ioogh.^  It  is  not  indispensable  that  the  notice  shall  be  in  writing : — 
ddence,  protU  defiire,  that  the  fact  was  duly  communicated,  was  found 
lODgh.^  But  if  notice,  duly  addressed,  is  despatched  by  post,  it  is 
Hmgh  to  exonerate  the  holder,  though  it  shall  not  be  duly  received  f 
id  reasonable  proof  of  the  due  despatch  of  notice  by  letters  will  be 
scepted  as  sufficient.^  The  notice,  however,  must  be  correctly  addressed. 
.  letter  from  Castle  Douglas,  addressed  to  '  WiUiam  Milligan,  Trench/ 
village  close  to  Dumfries,  while  the  party's  residence  was  at  Stoop, 
lother  village  in  the  immediate  neighbourhood  of  Dumfries, — which 
as  the  post-town  of  both  villages, — was  held  insufficient.®  But  a  cor- 
ict  address  will  be  presumed,  if  the  contrary  be  not  proved.^    Proof  of 

*  Orr  «.  TumbuU,    19th    June   1792,  M.  App.  Bill,  No.  7 ;  Stewart  v.  Wright 
vaie,  36.  &  Scott,  13th  Dec.  1821,  1  Sh.  213. 

*  Ooldamid  &  Moxon  v.  Macneil,  etc.,  ^  Galbraith  v.  Warden,  5th  Feb.  1820, 
Ith  May  1814,  F.  C,  ancl  Hume,  37.  Hume,  79 ;  Sandeman  &  Miller  v.  Thom- 

*  Alexander  v.  Scott,  28th  Nov.  1827,      son,  12th  Nov.  1831,  10  Sh.  4.     See  also, 
Sh.  150.  on  this  point,  Stock  v.  Aitken,  14th  Nov. 

*  Johnston  v.   Hogg,  2l8t  July  1747,  1846,  9  D.  75. 
L  1570. 

*  MiU  V.  Salkeld  &  Co.,  12th  Nov.  1805 ;  >  Milligan  v.  Barbour,  27th  Feb.  1829, 
Cvne,  54 ;  Syme  v.  Ferguson,  25th  June  7  Sh.  489. 

B13,  F.  C.  ^  Robertson  v.  Gamack,  12th  Dec.  1835, 

'  Henderson  v.  Duthie,  19th  Jan.  1799,      14  Sh.  139. 


88  regards  foreign  bills  it  is  oecessaiy  sbo  in  ne^tiation,- 
tile  Law  Amendment  Act  making  protest  nnnecessaiy  onl] 
with  n^tiation  in  the  case  of  inland  hills  and  notes. 

The  protest  assumes  that  a  party,  on  behalf  of  the  hoL 
or  note,  or,  in  the  case  of  a  note  sent  to  an  i^nt  to  get  it 
sach  agent,  accompanied  by  the  notary-pablic  and  two  witi 
to  the  place  where  the  bill  is  presentable  for  acceptance 
that  a  demand  for  acceptance  or  payment  is  duly  made,  a 
and  thereupon,  that  is,  at  the  place  before  indicated,  and  (i 
not  be)  in  presence  of  the  drawee,  or  acceptor,  or  granter, 
or  note  is  protested  by  the  notary  at  the  instance  of  the  pt 
agent,  against  the  drawee,  for  non-acceptance,  in  the  ca 
accepted  bill ;  or  at  the  instance  of  the  holder  in  the  case  c 
bill  or  a  promisaory-note,  against  the  acceptor  or  gnu 
payment ;  and,  in  either  case,  against  the  drawer  and  tli< 
there  are  any,  jointly  and  severally,  for  recourse,  and  ag: 
cerned,  for  interest,  damages,  and  expenses,  as  accords  < 
presence  of  the  witnesses.  In  the  case  of  a  foreign  bill,  i 
of  a  bill  between  Scotland  and  England,  or  Ireland,  thi 
further  be  for  exchange,  and  re-exchange,  and  charges, — tt 
and  expense  arising  by  having  to  transmit  money  ttata 
another,  to  snpply  the  want  of  the  sum  payable  under  Uie 

When  a  bill  has  not  been  accepted,  the  protest  for  non 
take  notice  of  that  for  non-acceptance,  according  to  the  i 
the  Juridical  Styles.*  I  have  said  that  the  protest  assnmec 
procedure  to  take  place.  In  point  of  &ct,  the  pi«sentmen1 
note  is  made  simply  by  an  individual  employed  on  t^i 
payee,  or  agent,  or  holder ;  in  the  case  of  banks,  by  one  of 
messengers,  without  the  attendance  of  any  notary  or  wi 
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i  •  Hr.  P/  after  them,  with  a  memorandum  of  the  witnesses'  names  and  Pbotew. 
Jlgnationa^  as  the  materials  from  which  to  complete  an  instrument  of 
gleat,  in  due  form,  if  required.  Though  the  notary  and  witnesses  do 
%  actually  attend  at  the  presentment,  I  apprehend  that  they  ought  to 
t^  or  within  reach  of  the  place,  as  at  the  time  of  presentment  The 
ittty  usually  names  the  witnesses  at  his  discretion ;  and  the  mode  of 
lure  in  regard  to  protesting  bills,  as  now  stated,  I  believe  to  be 
invariable.  It  was  recognised  as  universal  in  London,  in  the  case 
m^  and  as  having  been  the  practice  of  all  the  notaries  in 
but  one,  in  the  case  of  Macartney,^  in  both  of  which  cases  pro- 
80  taken  were  sustained  by  the  Court 
Hie  notary  may  write  out  the  instrument  of  protest  at  once;  and  Ivstbumbnt 
y  he  will  do  so  in  the  case  of  foreign  bills,  at  least  after  these  ^'  ^*^*"''- 
been  presented  for  payment  and  dishonoured.  As  regards  inland 
he  usually  delays  writing  out  the  protest  until  diligence  is  to  be 
He  will  then,  from  the  materials  contained  in  his  '  note,'  extend 
instrument ;  which,  in  order  to  summary  diligence,  he  must  do  before 
months  expire  from  the  date  of  the  bill,  in  case  of  protest  for  non- 
flqptancey  and  from  the  date  when  the  bill  or  note  fell  due,  in  case  of 
^tet  for  non-payment ;  because,  in  order  to  warrant  summary  diligence, 
B  instrument  of  protest  must  be  registered  within  six  months  from 
Ihis  dates,  respectively,  in  these  cases.  But,  where  the  'note'  con- 
Hked  sufficient  materials  for  the  protest,  the  instrument  was  sustained 
fkn  made  out  after  the  lapse  of  fifteen  years.'  And  Professor  Menzies 
ttds  that,  if  the  materials  are  sufficient,  the  instrument  of  protest  may 
k  extended  at  any  time  within  forty  years  from  its  date.^  The  materials 
by  the  notary,  however,  must  amount  to  authentic  evidence ; 
his  instrument  will  not  be  held  as  proof  of  the  protest.  In  the 
of  Barbour,^  an  instrument  of  protest  of  two  biUs,  written  on  one 
iMnp^  was  not  admitted  as  affording  evidence  on  which,  at  an  interval 
t  twelve  years,  to  write  out  a  new  instrument  on  the  proper  stamp. 
mt^  in  the  later  case  of  Balfour,^  a  similar  objection  to  a  notarial  instru- 
imt  of  intimation  of  an  assignation  was  rejected,  and  the  unstamped 
QNniment  was  sustained  as  a  memorandum, — a  judgment  which  Professor 
tenriefl  would  evidently  hold  as  an  authority  in  support  of  the  protest 
r  a  bill,  as  well  as  of  an  ordinary  notarial  instrument  of  intimation. 

Protest  for  non-acceptance  may  be  at  the  instance  of  the  person 
sving  custody  of  the  bill  at  the  time.  Protest  for  non-payment  may  be 
lade  at  the  request  of  any  one  acting  for  the  holder  of  the  bill ;  the 
olary  being  bound  to  satisfy  himself  that  the  party  making  the  request 
ft  the  holder,  or  one  possessing  his  authority.  But  it  is  not  necessary 
hat  the  name  of  the  holder  should  appear  ex  facie  of  the  protest, 

^  SteTenson  v.  Stewart,  14th  Nov.  1764,  ^  Menzies,  p.  367. 

K.  I51S,  &  1593.  ^  Barbour  v.  Maiigan,  23d  March  1823, 

*  Macartney,  1  Uh  Feb.  1817,  Hume,  76.  2  Sh.  828. 

*  Alexander  v.  Scott,  28th  November  ^Balfour  v.  Lyie,  2  let  July  1832,  10 
927,  6  Sh.  150.  Sh.  853. 
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provided  lie  be  sufficiently  described  otherwise.  For  exampl< 
Manager  of  the  Union  Bank  of  London'  was  found  suffiden 
Who  may  pro-  description.^  A  notary  cannot  protest  a  bill  of  which  he  is  hims 
risT  A  BILL,  ^jja^gj.  and  indorser.  He  cannot,  himself,  certify  the  fact  which  i 
the  foundation  of  his  own  recourse.'  Nor  can  the  acceptor  act  as 
in  protesting,  at  the  instance  of  the  holder,  against  the  drawer,  f 
dorser,  and  himself.'  And  the  Court  expressed  an  opinion  that 
irregular,  and  unsuitable,  for  the  managing  partner  of  a  bank  tc 
notary-public  in  protesting  bills  at  the  instance  of  the  bank ;  al 
they  did  not  conceive  that  a  mere  stock-holder  would  be  diaqm 
It  has  been  found,  however,  not  a  good  objection  to  a  protest,  tl 
notary  had  formerly  been  a  partner  of  the  drawer,  the  partnership 
actusdly  terminated  before  the  protest  was  taken, — though  the  diss 
had  not  been  sufficiently  notified.^  And  it  is  not  a  sufficient  6b 
that  the  notary  is  the  son  of  the  creditor  in  the  bilL^ 

Care  must  be  taken  to  employ  the  proper  stamp.^  It  is  not 
able  to  include  in  one  instrument  the  protests  applicable  to  moi 
one  bilL^  But  after  a  judgment,  founded  on  inter  alia  a  protest 
bills  on  one  stamp,  has  become  final,  and  has  been  extracted,  the 
having  been  duly  in  process,  and  the  objection  not  discovered 
taken,  the  Court  will  not  allow  suspension  of  a  charge  on  the  dec 
the  groimd  that  the  protest  is  not  duly  stamped.'  In  the  susp 
the  protest  is  not  before  the  Court  The  suspension  is  of  a  charge 
decree,  which  is  ex  fade  regular  in  all  respects ;  and  in  that  { 
therefore,  the  Court  cannot  reach  the  objection  on  the  Stamp  La^ 
The  protest  is  held  to  be  taken  at  the  place  of  presentment ;  b 
not  necessary  to  specify  the  place  in  the  instrument.  It  is  eno 
say  that  the  bill  was  '  duly  protested  ;*  these  words,  supported  a 
are  by  practice,  being  held  as  inferring  that  the  protest  was  take] 
all  the  solemnities  required  by  law.®  Again,  where  a  bill  was  pay 
*  the  bank  office  in  Dundee,'  where  there  were  several  banks,  a 
tion  was  made  for  payment  at  them  all,  and  the  protest  bore  that 
'  where  payable  duly  protested.*  This  was  challenged  as  indefini 
sustained.^®  But,  if  it  is  actually  stated  that  presentment  was  ma< 
the  protest  taken  at  a  wrong  place,  that  allegation  is  relevant,  if  i 
to  nullify  the  protest  and  diligence  upon  it.^^     And,  if  the  notai 

^  Elder  v.   Young   &   Co.,    15th   Nov.  ^  Napier  «.  Carson,  17th  Jan. 

1854,  17  D.  56.  Sh.  622. 

*  Leith  Banking  Co.  v.  Walker's  Tnis-  *  Sequel  to  same  case,  7th  Fel 
tees,  22d  Jan.  1836,  14  Sh.  332.  6  Sh.  500. 

3  Russell  v.   Kirk,  27th  Nov.  1827,  6  »  Commercial    Bank   r.    Hanna 

Sh.  133.  Feb.  1818,  F.  C. 

♦  Farries  v.  Smith,  9th  June  1813,  F.C. 
fi  Mackenzie  v.  Smith,  23d  Nov.   1830,  ^^  Gordon  v.  Stei^hen,   28th  Nc 

9  Sh.  52.  1845,  8  D.  146. 

«  Reid  V.  Grindlay,  19th  Nov.  1830,  9         "  Stocks  v.  Miller,   23d  Nov. 
Sh.  31.  Sh.  35. 


*  The  duty  may  be  denoted  by  an  adhesive  stamp— 33  &  34  Vict.  cap.  97,  se 
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wis  on  wrong  information  as  to  the  presentment, — and  there  has  been  pbotist. 

Id^  no  presentment, — ^the  party  who  has  failed  to  present  is  liable  for 

^eonseqnences.^ 

t  iDstroments  of  protest  mnst  have  a  fall  copy  of  the  bill  or  note 

lllxed,  exhibiting  verbatim  the  terms  of  the  document,  with  its  indor- 

Huns,  if  any.    And,  where  the  acceptance  is  '  for  honour,'  there  is,  in  acceptaicor 

jb  flist  place,  the  protest  in  usual  terms,  at  the  instance  of  the  agent,  ^*  honour. 

Nif  the  holder,  for  non-acceptance  by  the  drawee ;  and  then  what  is 

|kd  the  '  act  of  honour,'  in  which  the  drawee,  if  he  has  declined  to 

ppfe  rimplicUer,  says  that,  though  he  has  so  declined,  he  will  accept  for 

Ikimr,  and  on  account  of  the  party  named,  and  protests  that  such  party, 

B  all  those  liable  to  such  party,  shall  be  bound  to  him,  the  drawee,  for 

bdymsement,  in  due  form  of  law.     When  a  third  party  accepts  for 

Ikmr,  he  also  says  the  same  thing,  except,  of  course,  that  he  makes  no 

isience  to  having  declined  to  accept  simplidter.    If  pajrment  is  made  Patvent 

rhononr,  the  third  party  interposing  oflTers  to  pay  for  honour,  and  on  ^*  honour. 

iMint  of  his  Mend,  whoever  he  may  be.    And,  having  paid  accordingly, 

^protests  that  his  friend,  and  all  the  parties  liable  to  such  friend, 

■U  remain,  jointly  and  severally,  bound  to  him,  the  payer,  in  like 

KBner  as  they  had  been  to  the  holder.    The  party  paying  does  not 

IBS  into  the  full  place  of  the  holder  as  an  ordinary  indorsee  or  assignee. 

•  has  a  claim  to  reimbursement  from  the  person  for  whom  he  inter- 

■B8,  and,  in  other  respects,  takes  the  place  of  that  person^ 

The  protest,  in  all  cases,  bears  to  be  taken  in  presence  of  two  wit-  witnebsb. 
aaes^  who  are  fully  named  and  designed  in  the  instrument,  but  do  not 
pi.    The  authentication  consists  exclusively  of  the  notary's  subscrip- 
in,  to  which  he  prefixes  his  motto,  and  annexes  the  initial  letters  of  his 
kial  character,  *  N.P. 

Sommary  diligence,  on  a  charge  of  six  days,  is  authorised  in  virtue  summary 
instmments  of  protest,  having  the  bills  prefixed,  and  duly  registered,  d^"^*^c*- 
^  the  Scots  Acts  1681,  cap.  20,  applicable  to  foreign  bills  ;  and  1696, 
^  36,  to  inland  bills;  and  the  British  Act,  12  Greo.  III.  cap.  72,  sect.  42, 
ade  perpetual  by  23  Geo.  III.  cap.  18,  sect.  55,  as  to  promissory-notes. 
le  first  of  these  Acts  is  applicable  solely  to  foreign  bills,  as  to  which  it 
ithorises  decree  and  warrant  for  diligence  in  virtue  of  a  registered  pro- 
it,  having  copy  of  the  bill  prefixed,  in  like  manner  as  if  there  had  been 
formal  consent  to  registration  for  such  decree  and  diligence ;  the  same 
be,  in  case  of  non-acceptance,  against  the  drawer  and  indorser,  and,  in 
ae  of  non-payment,  against  the  acceptor.    The  second  Act  places  inland 

^  HouldBwortb  v.  British  Linen  Co.,  19th  Dec.  1850,  13  D.  376. 


^  In  Overend,  Gumey,  and  Co.,  ex  parte  Swan,  2l8t  March  1868,  L.  R.,  6  Equity 
r.  344,  it  ia  laid  down  by  Malins,  V.-C,  that  the  person  taking  up  a  bill  supra 
olest,  for  the  honour  of  a  particular  party,  succeeds  to  the  title  of  the  holder  from 
horn  he  receives  it,  not  that  of  the  person  for  whose  honour  he  interposes,  and  has 
1  the  title  of  such  holder  to  sue  upon  the  bill,  except  that  he  discharges  all  the 
to  it  subsequent  to  the  one  for  whose  honour  he  takes  it  up,  and  that  he  cannot 
indorse  it  over. 


noted  or  proteated ;  and  where  that  is  done  by  a  prenoos  iiid< 
the  instnuuent  of  protest  ia  extended,  the  indoner  so  pay 
the  protest  extended  in  hia  own  noma'  Whether  such 
allowable  when  the  party  making  payment  is  not  an  indoi 
viously  connected  with  the  bill,  was  questioned,  but  not  dec 
case  of  Allan '  But,  even  after  the  protest  has  beeo  erten 
ment  is  made  by  a  party  liable  as  drawer  (being  also  payee), 
to  the  protester,  bnt  not  ultimately  liable  as  the  proper  < 
party  can  obtain  a  receipt  from  the  protester,  vrittes  on  the  { 
thereupon,  on  special  application  in  the  Bill-Chamber,  tl 
Session  will  authorise  registration  of  the  proteet^  and  warrant 
summary  diligence,  at  the  instance  of  the  party  who  ao  mu 
against  those  liable  to  him.*  The  report  of  Herriea'caae  beats 
tion  to  have  stated  that  this  was  '  according  to  the  practice  is 
but  you  will  observe  that  in  such  case  a  special  applio 
Court  is  necessary.  The  party  so  paying  can  obtain  dilij 
own  name  only  os  such  application. 

An  indorsee  paying  to  the  protesting  indoiaee  has  a  i 
remedy,  by  the  Act  12  Geo.  III.  cap.  72,  sect  43,  which  de 
mary  diligence  competent  to  the  indorsee  of  a  bill,  thon^  tl 
not  in  his  name,  and  though  the  bill  is  not  reconveyed  to  hi 
sation,  if  he  produces  a  receipt  for  the  value,  by  act  of  htmou 
&om  the  protesting  indorsee  mentioning  the  diahonoar,  agre 
practice  of  merchants  in  returned  bills.  The  Act  givea  the 
the  indorsee ;  but  we  have  seen  that  the  payee  and  Jndoni 
viously  the  same  privilege,  on  special  application ;  whioh  ii 
considers  to  be  founded  on  the  words  of  the  Act  of  IfiSl, 
diligence  at  the  instance  of  the  holder  or  his  order.'  Cettai 
of  Geo.  III.  was  not  intended  to  restrict  the  rights  previoas 
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ee8»  who  are  substantially  indorsees  of  the  drawers.    Drawers,  not  summary 

''  DILIORNCK. 

9g  payees,  however,  have  not  the  privilege.  They  can  acquire  only 
indoisation  or  assignation ;  and  I  apprehend  they  cannot  register,  in 
ir  own  names,  the  protests  taken  by  others. 

rlhe  Act  of  12  Greo.  IIL,  in  the  43d  section,  confers  the  privilege  now 
fittned  on  the  indorsees  of  bills  only ;  but,  by  sect.  36,  indorsees  of  pro- 
Moiy-notes  are  declared  to  have  the  same  privileges  as  the  indorsees 
Ula  in  all  points.     It  is  open,  therefore,  to  the  indorsees  of  promis- 
^notes  to  acquire  right  to  protests  from  the  protesting  indorsees  by 
■a  receipt     And  the  privilege  has  been  held  to  extend  to  the  payees 
^(nmiifisory-notes ;  they  being  held  in  the  same  situation  as  the 
knees  of  bills.^    But  the  privilege  is  statutory,  and  is  not  available 
|bm  the  forms  of  the  Act  be  carefully  observed.    In  particular,  the 
^pt  must  be  from  the  holder  (the  party  at  whose  instance  the  instru- 
Inft  of  protest  has  been  taken),  and  must  be  so  framed  as  clearly  to 
pv  that  it  is  from  the  right  party.    When  the  protest  was  at  the 
iuoe  of  the  treasurer  of  a  bank,  and  the  receipt  bore  to  be  granted  by 
fB.,  '  agent,'  summary  diligence,  raised  at  the  instance  of  the  party  who 
d  paid  the  bank  (through  the  agent),  was  foimd  nulL^    There  was 
^ing  to  connect  the  agent  with  the  protesting  holder ;  and  you  will 
mDect  that,  in  order  to  summary  diligence,  the  warrants  must  always 
I  eomplete  in  themselves,  and  independent  of  extrinsic  evidence  for 
Ulishing  their  sufficiency  or  r^ularity. 
3!he  protest,  being  duly  taken,  and  having  the  copy  bill  or  note  pre-  reoistr^tioii 
id,  and  the  act  of  honour,  or  receipt  from  the  protesting  holder,  if  there  ®'  ra<>"»'f- 
s  such,  annexed,  must  be  registered  in  the  books  of  a  competent 
nt  of  Justice  within  six  months, — reckoned  from  the  date  of  the  bill  in 
K  of  non-acceptance,  and  firom  the  date  when  the  bill  fell  due  in  the 
le  of  non-payment    And  the  notaiy's  copy  of  the  bill,  prefixed  to  the 
Dtest^  is  not  received  by  the  registrar  as  sufScient  evidence  of  the  terms 
tlie  bilL    The  principal  bill  must  be  produced  on  presentment  of  the 
Dfeest  for  registration,  that  the  registrar  may  compare  it  with  the  copy, 
ie  object  of  the  production,  however,  is  merely  to  instruct  the  accuracy 
the  notary's  copy.    The  principal  bill  ought  not  to  be  left  in  the  hands 
the  registrar.    It  should  be  returned  to  the  party  immediately  after 
mpaiison,  and  kept  by  hint    And  registration  cannot  be  allowed  after 
a  six  months,  reckoned  as  above,  are  expired,  even  though  the  delay 
aU  have  been  wholly  unavoidabla     It  is  a  statutory  privilege,  giving 
pud  rights  with  registration  on  express  clause  of  consent ;  but  there  is 
d  actual  consent,  and  the  Court  have  no  power  to  supplement  the 
bitata     It  was  so  found  in  a  case  where  registration  during  the  six 
lonths  had  been  prevented  by  interdict.*    But  though  registration  is 
Qowed,  in  the  case  of  non-payment,  only  during  six  months  after  the 

1  Kennedy  v.  M'Whirter,  26th  June  1849,  11  D.  1198. 
>  Sammere  r.  Marianski,  16th  December  1843,  6  D.  286. 
'  North  British  Bank  r.  Thorns,  18th  July  1848,  10  D.  1505. 
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bill  or  note  falls  due,  a  bill  or  note  payable  on  demand  is  not  yd  ti 
fall  due  tiU  the  demand  is  made.  Therefore,  in  such  case,  the  ox  moiAi 
allowed  for  registration  run,  not  from  the  date  of  the  bill  oriuta^tat 
from  the  date  of  the  demand.^  On  the  other  hand,  a  biU  payabk  ifc 
sight,  and  accepted  without  dating  and  acceptance,  is  held  to  be  pipkk 
at  the  date  of  the  bill  itself ;  and  the  protest  thereof  must  be  i^gMenl 
within  six  months  from  the  date  of  the  bilL' 

The  instrument  of  protest  being  duly  registered,  a  decree  of  mfftot 
tion  will  be  interponed,  and  an  of&cial  extract  of  the  protest  and  deem 
wiU  be  given  out,  under  the  hand  of  the  Clerk  of  Courts  or  other  tntb* 
rised  person,  which,  in  terms  of  the  Personal  Diligence  Act,'  will  ccnlMt 
a  warrant  to  messengers-at-arms  to  chaige  the  obligants  to  make  P9* 
ment  within  six  days  after  service.  The  warrant  likewise  aattMMi 
arrestment  and  poinding, — the  latter  only  after  the  indticim  of  the  diqi 
to  pay  have  expired. 

And  here  I  may  notice  that  protest,  in  the  English  form,  of  a  biD,  s 
a  good  ground  on  which  to  obtain  decree  of  registration,  and  to  nn 
summary  diligence  in  Scotland,  assuming  the  protest  to  be  miii 
according  to  the  English  usages.^  Moreover,  a  domiciled  Scotclinn 
who  accepts  a  biU  in  England  is  liable  to  summary  diligence  on  Ui 
acceptance,  according  to  the  law  of  Scotland,  as  being  the  country  when 
the  document  is  to  be  enforced  against  him.^  And  summary  diligeDOi 
is  competent  against  a  party  resident  in  Scotland,  in  virtue  of  a  biU 
neither  drawn,  nor  accepted,  nor  payable  in  Scotland ;  for,  thongb  ii 
such  matters  the  construction  of  the  contract^  as  regards  the  rights  wUdi 
it  creates,  depends  on  the  lex  loci  contractus,  the  modes  or  fonns  of 
execution,  the  legal  remedies  for  enforcing  implement  of  these  ri^ 
must  be  those  of  the  place  where  implement  is  sought^ 

The  receipt  from  the  protesting  indorsee  to  a  prior  indorsee  dM 
not  enable  the  prior  indorsee  to  obtain  warrant  for  diligence  in  his  on 
name,  if  granted  after  the  protest  is  registered.  The  registration  ii^ 
duces  a  decree  of  Court,  and  warrant  of  diligence,  at  the  instance  of  Ai 
party  obtaining  such  decree,  which  are  not  transferred  by  virtue  of  i 
mere  receipt,  the  statutory  privilege  being  expressly  applicable  to  eyei 
in  which  registration  has  not  taken  placa  In  some  circumstanoeii 
may  suffice  to  expede  a  new  protest  in  the  name  of  the  party  P^^ 
on  which  he  can  obtain  decree  of  registration  and  warrant  of  dSipo» 
at  his  own  instance.^  Formerly  it  was  held  competent  for  an  indonee; 
who  paid  to  the  last  indorsee  after  registration  of  the  protest^  to  obtfli 
letters  of  homing  in  his  own  name,  in  virtue  of  the  recorded  pioM 


1  Bon  V.  Lord  RoUo,  2l8t  Feb.  1846,  12 
D.  1310;  M*Bo8tie  v,  HaUie,  16th  Nov. 
1849,  12  D.  124. 

s  Moffat  V.  Marshall,  Slst  Jan.  1838, 
16  Sh.  406. 

8  1  &  2  Vict.  cap.  114,  sect.  1. 

♦Elder  v.  Young  &  Co.,  16th  Nov. 
1854,  17  D.  66. 


^  Don  V.  Kealey,  13tii  June  IM  tf 
D.  1016. 

8  Thomson,  ]>.  157 ;  Mackeniie  n  flA 
12th  Dec.  1854,  17  D.  ISi. 

^  This  course  was  foncwad  in  frm^ 
Richardson  k  Co.,  IStb  Nor.  im  V. 
App.  Bill,  No.  19. 
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-^rith  leceipt  from  the  protester,  the  receipt  being  held  to  operate  as  an 

*ii   jhijilied   assignation.^     On  this    point    Professor    Menzies    says,* — 

vviHAocording  to  the  principle  of  that  decision'  (in  Scotfs  case),  'an 

^indorser,  paying  upon  a  receipt  by  the  protesting  indorsee,  would 

f  i^pear  to  acquire  right  to  the  extract,  and  to  be  entitled  now  to 

*  obtain  a  fiat  for  diligence  in  his  own  name,  under  the  7th  section  of 

*  the  Personal  Diligence  Act'  But,  looking  to  the  altered  form  of  the 
'  decree  under  that  enactment,  the  safer  course  would  be  to  transfer  by 
f  ft  formal  assignation.'     In  that  advice  I  entirely  concur.    The  party, 

.  iMmng  obtained  Ms  assignation,  would  proceed  in  the  way  pointed  out 
^  in  the  above  section  (7),  applicable  to  the  case  of  ordinary  assignees, 
.  CBBcators,  or  others  acquiring  right  to  bills  or  notes  and  registered  pro- 
-'  taBta     In  virtue  of  the  decree  and  warrant,  obtained  by  registering  the 
peotesty  or  of  the  warrant,  obtained  in  the  form  pointed  out  by  the 
Act^  sect.  7,  by  an  assignee,  or  other  person  acquiring  right  to  the 
potest,  diligence  may  be  done  against  the  debtor^s  person  and  estate ; 
Imft^  as  the  procedure  in  such  diligence  is  presently  to  engage  our  atten- 
tion as  a  subject  by  itself,  I  will  not  enter  on  it  here. 


CHAPTER   VI. 


I  WILL  now  notice  the  effect  of  erasures  or  alterations  in  bills  and  erasurks  or 

All  1  !..•  i.*  i«i  A       y        t  ,    ALTERATIONS 

lioto&  And  here  there  are  objections  of  two  separate  classes  to  be  kept  m  bills. 
in  view : — (1.)  At  Common  Law,  it  is  not  competent  to  make  an  altera- 
tion on  a  material  part  of  a  bill  or  note,  without  consent  of  all  parties 
conoemed.  The  document,  as  altered,  is  not  that  which  the  parties 
■nbeciibed.  It  no  longer  affords  evidence  of  what  it  was  originally ; 
and  parole  proof  as  to  the  authority  for  the  alteration,  or  on  any  other 
^oint,  cannot,  consistently  with  the  law  appUcable  to  written  obliga- 
tionBy  be  admitted.  If,  however,  the  bill  or  note  has  not  been  issued, 
ftttentions  may  be  made  with  consent  of  all  parties,  duly  proved  in 
initing;  provided  always,  of  course,  that  such  alterations  are  proba- 
^▼e  in  themselves.  But  (2.)  after  the  document  has  been  issued  it 
qonnot  be  altered,  even  with  such  consent ;  because,  as  altered,  it  con- 
tiinB  a  new  agreement,  or  a  new  obligation,  requiring  a  fresh  stamp.^ 
The  objections  here  referred  to  cannot  be  obviated  by  after-stamping. 
In  order,  however,  that  the  alterations  shall  have  the  effect  of  render- 
ii^  the  biU  or  note  null  in  the  hands  of  an  onerous  Ixmd  fide  third 

1  Sooit  V.  Stewart,    11th  Juno  1816,          <  These  points  are  folly  esUblished  by 

75.  the  case  of  the  Edinburgh   k  Glasgow 

s  MenaeB,  p.  378.  Bank  r.  Samson,  13th  Jnly  1858,  20  D. 

S1&2  Vict  cap.  114.  1246. 
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THE  SUM. 


Ebasubbb  or    party — (1.)  they  must,  if  made  before  it  is  issued,  not  only  be  made^itb- 
ALTKBATI0N8.    ^^^  coDseiit  of  the  parties,  but  be  so  executed  as  to  be  discernible  on  a 

careful  inspection  of  the  document ;  or  (2.)  they  must  be  made  after  tbe 
bill  is  issued ;  or  (3.)  they  must  be  made  without  consent  of  the  paitm 
The  first  question  here  is,  What  are  the  material  parts  of  the  bill  or 
note,  as  connected  with  the  above  point  ? 
Matsrial  The  most  material  part  is  the  sum.     Alterations  on  the  sum,  pil- 

oR^Nora  — "^"'  P^W  niade,  vitiate  the  bill*  But  where,  in  regard  to  another  bill 
between  the  same  parties,  the  alterations  were  so  executed  that  a  pei8(% 
not  previously  aware  of  them,  could  not  have  discovered  them,  the  IhO, 
for  its  altered  amount,  was  held  good  in  the  hands  of  an  onerous  holdeL* 
The  case  here  referred  to  brings  out  forcibly  the  distinction,  as  r^ards 
the  legal  effect  of  alterations,  arising  from  the  manner  in  whidi  Am 
alterations  were  made.  The  bill  which  was  sustained  had  ceitaii 
blanks  in  it,  left  by  not  writing  over  or  drawing  lines  across  the  stamp; 
and  the  alterations  were  easily  made  in  consequence.  In  these  circmn- 
stances,  it  was  observed  on  the  Bench,  that  the  acceptor  must  be  hd^ 
in  law,  to  have  consented  to  the  alterations,  in  the  same  manner  as  lia 
would  be  presumed  to  have  given  a  discretionary  power  to  the  drawei; 
in  filling  up  the  sum,  if  the  blank  had  been  total, — ^that  is,  if  he  bad 
signed  a  skeleton  bilL  It  was  further  observed,  that,  *  as  the  loss  mint 
'  fall  either  on  the  onerous  indorsee  or  on  the  acceptor,  it  must  be  bona 
'  by  the  acceptor,  to  whom  a  certain  degree  of  negligence,  in  leaving  dia 
*  stamp  blank,  may  be  imputed.'  The  other  bill,  which  was  not  aoa- 
tained,  had  a  crowded  and  suspicious  appearance  exfaxAe,  and  ought  not 
to  have  been  received  as  an  authentic  document.  The  same  principlfli 
were  applied  in  a  subsequent  case,'  where  the  sum  in  a  bill  was  altered 
from  £8  to  £84,  by  merely  filling  up  a  blank  space  left  in  the  bilL  Tbe 
bill  was  sustained  for  its  full  amount.  But  where  an  alteration  of  tba 
sum  from  £60  to  £160  was  made  so  as,  on  a  careful  inspection,  to  occa- 
sion an  'awkward  and  crowded  aspect'  of  the  bill  ex  facie,  thiswaa 
held  to  vitiate  the  bill*  In  another  case,*  the  sum  was,  after  accep- 
tance, altered  from  £24  to  £26 ;  and  the  acceptors,  whose  consent  iras 
not  proved,  were  found  not  liable  even  for  the  original  and  admitted 
amount. 

An  alteration  on  the  rate  of  interest,  originally  expressed  in  theUB 
or  note,  is  also  material® 

Alterations  on  the  term  of  payment  are  also  material'  In  the  case 
here  noted,  the  bill  (which  was  a  renewal)  was  originally  payable  ot 
demand,  and  was  altered  so  as  to  be  payable  one  day  after  date,  in  older 


Rate  of 
interest. 

Term  op 

PAYMENT. 


*  Grahame  v,  Gillespie  &  Co.,  27th  Jan. 
1795,  M.  1453. 

^  Same  case. 

3  Pagan  v,  Wylie,  19th  Jnne  1793,  M, 
1660. 

*  Watson  V,  Thomson  &  Co.,  27th  June 
1798,  Hume,  42. 


&  M*Lean  v.  MorriBon,  20th  May  iM 
12  Sh.  613. 

^  English  case  of  Sutton,  quoted  \^ 
Thomson,  p.  181. 

^  Murdoch,  Robertson,  &  Ca  «.  I^ 
k  Co.,  26th  Deo.  1801,  BeU*s  Cobbl.I 
391. 
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8  to  bear  interest.  The  Court  of  Session,  in  an  action  on  the  Erasures  or 
judgment  in  favour  of  the  holder ;  but  the  House  of  Lords  ^"^"^'^ 
the  Lord  Chancellor  observing  *  that  the  alteration  of  the  bill 
ry,  if  not  a  criminal,  act  of  the  pursuer)  had  annihilated  it' 
judgment  was  pronounced  in  another  case,  where,  upon  the 
banker  and  engravers  that  a  bill  had  been  vitiated,  by  altera- 
re,  or  otherwise,  making  the  term  of  payment  in  1825  in  place 
le  Court  suspended  a  charge  without  caution  or  consignation.^ 
a  bill,  dated  in  1799,  was,  as  first  written,  made  payable  at 
>  1780,  nineteen  years  before  it  was  granted,  the  substitution 
'  1800  was  held  not  to  be  a  vitiation,  but  an  alteration  made 
1  mere  blunder.* 

te  also  is  a  material  part  of  the  instrument ;  but  here  again  a  Thb  datx. 
irises  in  questions  with  third  parties,  according  as  the  altera- 
)able  or  not.  In  the  case  of  Murchie,'  the  date  was  altered 
une  to  17  th  Jime,  by  the  interpolation  of  the  figure  1  before 
•riginally  written.  Assuming  7th  June  to  be  the  true  date, 
i  not  been  duly  negotiated.  The  addition,  admittedly,  had 
ince  difierent  from  that  of  the  rest  of  the  bill ;  and  the  dili- 
suspended,  though  the  bill  was  in  the  hands  of  an  onerous 
^ere  the  day  of  the  month  was  written  on  erasure,  without 
jdge  or  consent  of  parties,  the  bill  was  reduced.*  Moreover, 
¥here  the  figure  5  in  the  date  (25th  Dea  1793)  had  been 
nrith,  though  perhaps  only  retouched  with  fresh  ink,  the  bill 
ull.*  The  date  is  a  material  part,  even  if  the  bill  is  payable 
,  and  without  reference  to  its  date.'  But  when  the  alleged 
consisted  in  making  the  date  14th  March,  in  place  of  4th 
[  the  docimient,  ex  fade,  had  no  suspicious  appearance,  but 
xceptionable,  a  bill  of  suspension  was  refused.^  Lord  Gillies 
bill  had  been  ex  fcuie  vitiated,  the  case  would  have  been 

ions  in  r^ard  to  the  names  of  the  parties,  or  affecting  their  Naxis  of 
d  rights  inter  se,  are  also  material     Thus,  where  a  name,  !^i^i)SJSo» 
ow  that  of  the  acceptor,  was  erased,  it  might  have  been  the  *'^^  •^• 
joint  acceptor,  and  the  Court  refused  to  allow  action  on  the 
name  of  one  of  two  drawers,  who  was  also  an  indorser,  being 
Dugh  only  by  a  mistake,  the  bill  was  held  to  be  extinguished, 

V.   Kinnear  k  Sons,   17tb  ^  Armstrong  v.  Wilson,  2d  June  1842, 

Sh.  102.  4  D.  1347. 

i  V.  Hay,  20ih  Feb.  1802,  «  Hamilton  v.  Monteath,  Ist  Dec.  1824, 

3  Sh.  345. 
.  Macfarlane,  Ist  July  1796,  ^  M'Rostie  v.  Hallie,  2d  March   1850, 

12  D.  816. 
Ulan  V.  Young,  5th  March 

p.  Bill,  No.    10,  in  which,  »  Stewart  v.  Bird,  14th  Nov.  1822,   2 

alteration  in  the  date,  made      Sh.  13. 
7e  the  bill  from  prescription, 

found  inadmissible  as  evi-  *  M'Ewan  v,  Graham,  21st  November 

>t.  1833,  12  Sh.  110. 
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Erasures  OR    becauso  the  alteration  affected  the  question  of  relief  anc 
ALTKRATioNs.    tj^^-^gg^  tl^^gg  ^wo  parties.^    The  correction  of  the  Christian 

special  indorsee,  from  William  to  Thomas,  made  by  the  ind( 
self,  who  was  the  holder,  was  fomid  to  deprive  the  bill  of  th 
of  summary  diligence,  reserving  to  the  holder  to  claim  in  a] 
action.^  But,  where  an  onerous  indorsee  and  holder  ha< 
ignorance,  written  his  name  on  the  face  of  the  bill  (above 
ture  of  the  drawer),  and  scored  out  his  subscription,  the  Cour 
this  was  merely  an  innocent  blunder,  and  did  not  vitiate  the  < 
Again,  where  erroneous  addresses  or  designations  were  writ 
the  subscriptions  of  the  indorsers,  and  copied  into  the  pi 
registered  as  part  of  it,  the  deletion  of  these  additions  was  1 
affect  the  bill  as  a  ground  of  summary  diligence.  They  w 
the  handwriting  of  the  indorsers,  and  were  considered  imm 
not  being  in  substarUialiJms} 

Where  one  of  two  acceptors  wrote  the  word  *  cautioner'  a 
tion  to  his  subscription,  and  that  word  was  delete,  and  the  w( 
junctly  and  severally,'  as  applicable  to  the  subscription  o: 
acceptors,  were  introduced,  the  cautioner  was  held  release 
onerous  hand  fide  holder  it  would  have  made  no  difference  w 
bill  had  stood  in  its  original  or  altered  form ;  but  the  right  of  i 
petent  to  the  cautioner  against  his  own  principal  debtor,  in  ; 
inter  se,  would  have  been  cut  off  if  the  bill  had  been  sustained  s 
But  the  mere  addition  of  the  words  'jointly  and  severally'  oi 
bill  is  immaterial,  the  liability  being  joint  and  several  with  ( 
them.*  In  England  where  the  legal  liability  is  different,  and  tl 
are  necessary  to  make  each  of  two  or  more  obligants  in  a  b 
liable  in  solidum,  the  unauthorised  addition  of  the  words  woi 
the  bill  or  nota^ 

It  is  held,  in  England,  to  be  a  material  alteration,  to  insert 
consideration  in  a  bill  or  note,  granted  at  first  generally  for 
ceived.®  But  when,  in  a  promissory-note,  originally  for '  valu< 
accounts,'  the  Dame  of  the  truster  was  added,  the  Court  hel( 
not  to  be  thereby  vitiated,  although  the  alteration  was  made 
bill  was  issued^ 

It  is  likewise  held,  in  England,  to  be  material  to  change  th 
pajrment  mentioned  in  the  acceptance,  so  as  to  substitute  a  s 
an  insolvent  house.    An  alteration  of  that  nature  was  hel 


Nature  op 
consideration. 


Place  op 

PAYMENT. 


*  Callender  v,  Kilpatrick,  10th  Dec. 
1812,  F.  C. 

*  Macara  v,  Wateon,  3d  June  1823,  2 
Sh.  360. 

3  Mill  V.  Russell,  16th  Jan.  1810,  F.  C. 

*  King  r.  Creighton,  23d  November 
1841,  4  D.  62;  affirmed  Uth  May  1843, 
2  Bell's  App.  81. 

*  Robertson  v.  Annan,  27th  May  1825, 
4  Sh.  40. 


«  Gordon  v.  Sutherhmd,  20 
1761,  M.  14,677. 

^  Case  of  Perring  r.  Hooe, 
Thomson,  p.  184. 

8  Case  of  Knill  v.  Williams, 
Thomson,  p.  181. 

*  Commercial  Bank  t,  Pfttoo, 
1837,  15  Sh.  1202. 
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reive  Judges,  in  England,  to  amount  to  forgeiy.*    But  where  the^^^^^^^o^ 

ace  of  payment  of  a  bill  was  thought  to  be  sufficiently  expressed, 

iihoat  reading  part  of  it  which  was  written  upon  an  erasure,  the  Court 

Id  the  erasure  immaterial,  and  refused  to  suspend  the  diligence  on  the 

onnd  of  the  erasure.*    The  place  of  payment,  as  in  the  bill  before  the 

mrt,  was  '  The  Leith  Company's  Banking  Office,  Dalkeith ; '  and  the 

ird  'Leith'  was  written  on  erasure.     There  was  one  other  bank  in 

ilkeith  at  the  time  (the  Commercial),  which  was  not  alleged  to  have 

en  the  place  of  payment  originally.     Neither  was  any  damage  alleged 

have  been  sustained.     The  bill,  however,  was  sustained  only  by  the 

•te  of  the  Lord  Ordinary,  called  in,  in  consequence  of  the  Inner  House 

idges  being  equally  divided ;  and  the  case  is  hardly  to  be  relied  on  as 

I  authority,  even  to  the  limited  extent  to  which  it  goe&     In  a  case 

liere  two  receipts  for  partial  payments,  written  on  the  back  of  a  bill, 

sre  delete,  the  deletion  was  held  to  form  no  defence  against  an  action 

i  the  bill,  for  the  balance  admitted  to  be  due.    If  the  receipts  were 

ritten  by  mistake,  and  delete  afterwards,  an  action  would  probably  be 

istained  on  the  bill  for  its  full  amount^     The  case  of  Lowe,  however, 

iggests  the  expediency  of  taking  the  receipt  for  a  partial  payment 

parate  from  the  bill,  so  that  it  may  be  delivered  to  the  party  paying. 

lie  payment  should  also  be  marked  on  the  bill,  the  marking  and  receipt 

(ferring  to  each  other. 

It  has  been  already  mentioned,  as  connected  with  the  Stamp  Laws, 
lat  such  alterations  as  constitute  a  new  agreement  or  new  obligation 
in  render  the  bill  or  note  null,  if  made  after  it  is  issued,  and  that  this 
sfect  cannot  be  remedied.^  A  biU  accepted,  whilst  blank  in  the  drawer's 
ime,  had  been  in  that  condition  negotiated  and  in  circulation ;  and  the 
3lder  had  signed  his  own  name  as  drawer.  Subsequently  he  deleted 
is  own  name,  and  got  the  party  who  had  discounted  the  bill  with  him 
»  sign  as  drawer,  thus  constituting  a  new  obligation ;  and  the  Court 
dd  the  bill  null  both  at  Common  Law,  and  on  the  Stamp  Acts,  not 
letely  as  a  warrant  of  sununary  diligence,  but  as  a  ground  of  action  or 
xniment  of  debt*  A  promissory-note,  altered  in  the  date  after  delivery, 
as  held  void  ;^  and  a  promissory-note  and  biU  were  held  null,  in  con- 
quence  of  a  new  obligant  having  subscribed  both  after  they  were  issued 
\  completed  instruments.^ 

Alterations  made  with  full  consents,  and  before  the  bill  or  note  is  alteration 
8Ued,  do  not  vitiate  the  bill  or  note,  even  as  a  ground  of  summary 


*  Case  of  the  King  v.  Treble,  quoted 

'  Thomson,  p.  182. 

'  Beattle  v.  HaUburton,  18th  Feb.  1823, 

Sh.  225. 

'  Lowe  V.  Campbell,   10th  Dec.  1825, 

^h.299. 

SuprcL,  page  497. 

Jlcming  V.  Scott,  Ist  July  1823,  2 
'  446 ;  and  continuation,  in  name  of 
^tig't  Tnutees.  v.  Paisley  Bank,  10th 


March  1A31,  9  Sh.  574.  This  case 
corrects  the  earlier  and  exactly  parallel 
case  of  Marr  v.  Lumsden,  7tb  June  1806, 
Hume,  55 ;  in  which  the  objection  on  the 
Stamp  Laws  was  not  raised. 

•Miller,  M'Kay,  &  Co.  v.  Robertson, 
21st  May  1835,  13  Sh.  813. 

7  Home  V.  Purves,  7th  June  1836,  14 
Sh.  898. 
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diligence,  assuming  always  that  the  stamp  is  appropriate  to  theliOltt  ^^ 
altered.^  And  here  the  question  occurs,  At  what  time  is  a  bill  or  note 
held  to  have  been  issued?  It  is  so  as  soon  as  it  is  in  the  handsot  a 
person  entitled  to  enforce  payment  For  example — (1.)  any  indoiMe; 
(2.)  the  drawer,  if  he  is  also  the  payee,  and  the  bill  has  been  accepted; 
— a  rule  which  holds,  although  such  drawer  has  merely  given  a  cm 
acceptance  in  exchange ;  (3.)  the  payee,  or  other  holder,  when  tti 
bill  is  drawn  in  favour  of  a  third  party.  But  it  is  not  held  isnei 
if  the  drawer  be  the  payee,  and  the  bill  is  neither  accepted  mt 
indorsed ;  because,  until  indorsement  by  the  drawer  and  payee  (irUck 
implies  transfer  to  a  new  party),  or  until  acceptance  (which  imjdieea 
obligation  in  favour  of  the  drawer),  there  is  no  concluded  sgneaoA 
conferring  a  right  of  action.  And  it  lies  on  the  party  claiming  oiitke 
bill  or  note,  bearing  an  alteration,  to  prove  that  the  alteration  was  madi 
before  issue.* 


Prksoriftion 
of  bilub  and 

NOTSS. 


21  Jambs  i. 
0. 16. 


12  Gbo.  m. 
c.  72. 

23  Gko.  m. 
c.  18,  8.  55. 


See  Cameron  v,  Morrison,  already  cited,  20th  January  1869,  7  Macph.  ZSl 


CHAPTER  VII. 

Bills,  as  originally  introduced,  were  merely  mercantile  instramenta^ 
intended  to  settle  money  claims  arising  in  the  course  of  trade;  fiv 
which  purpose,  and  as  they  were  extensively  employed  in  connecfcioi 
with  foreign  trade,  large  and  special  privileges  were  conceded  to  then, 
particularly  as  regarded  authentication.  It  would  have  seemed  natonl 
and  consistent  with  these  concessions  that  bills  should,  fix)m  the  fint^ 
have  had  only  a  moderate  term  of  endurance  as  documents  of  debt;  ml 
in  England  they  were,  with  many  other  grounds  of  personal  action,  bj 
21  James  I.  cap.  16,  declared  to  prescribe,  if  not  sued  on  wiUun  six 
years.  But  in  Scotland — not  so  early  a  mercantile  country — wt  w«te, 
until  a  much  later  period^  averse  to  so  short  a  prescriptioiL  It  was  it 
one  time  proposed  to  limit  bills  to  twenty  years,  on  the  principle  appti- 
cable  to  holograph  writings ;  but  Sir  George  Mackenzie  held  that  ten 
too  limited,  and,  with  all  their  privileges,  they  continued  subject  only  to 
the  long  prescription  of  forty  years  down  to  the  year  1772,  when,  bf 
the  Act  12  Geo.  III.  cap.  72  (made  perpetual  as  to  bills  and  notes  lij 
23  Geo.  IIL  cap.  18,  sect  55),  on  the  preamble,  that  the  non-IimitatioB 
of  their  endurance  had  been  attended  with  great  inconveniences,  it  wtf 
enacted  '  that  no  bill  of  exchange,  or  inland  bill,  or  promissoiy-Dote^ 
'  executed  after  15th  May  1772,  should  be  of  force,  or  effectual  topo- 
'  duce  any  diligence  or  action  in  Scotland,  unless  such  diligence  sbooU 

1  Laidlaw  v.  Park,  3d  Aug.  1774,  M.  July  1823,  2  Sh.  442.  See  alio  WBa- 
16,941  ;  Fairweather  v,  AlUon,  12th  Feb.  head  v,  Henderson,  19th  Feh.  1836»  H 
1817,  F.  C. ;  Sutherland  v.  Morrison,  Ist      Sh.  644. 
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i  and  executed,  or  acidon  commenced  thereon,  within  six  years  Sszbnvul 

e  tenns  at  which  the  sums  in  the  bills  or  notes  became  ^'^ 

» 

• 

first  point  for  consideration,  in  the  question  whether  a  bill 
(  prescribed,  is  the  time  from  which  the  six  years  run, — ^that  is, 
at  which  the  sum  in  the  bill  or  note  becomes  exigible,  and 
as  follows ;  viz., — In  bills  or  notes  payable  on  a  day  certain, 
3ertain  period  after  date,  or  after  sight,  or  after  demand, — the 
le  days  of  graca^  When  payable  on  demand,  the  time  runs 
date  of  the  bill,  because  the  sum  was  exigible  as  on  that  day.' 
lyable  at  sight,  it  seems,  as  already  noticed,  to  be  a  question 
days  of  grace  are  allowed.^  But  the  prescription  does  not 
run  till  presentment,  or  till  three  days  after,  if  days  of  grace 
red  in  that  case.  When  the  last  day  of  grace  is  a  Sunday, 
iy,  the  prescription  runs  from  the  day  precediag.  But  the 
the  creditoi^s  minority  are  not  to  be  computed  in  the  six  years. 

) 

reserve  the  efficacy  of  a  bill  or  note  after  the  lapse  of  the  years  Ihtebruftioh 
iption,  nothing  short  of  diligence  or  action  thereon  will  be  suffi-  ^^  °^®""^ 
The  following  cases  illustrate  that  position.  A  party  having 
ring  an  appointment  of  trustees,  an  alleged  creditor  wrote  that 
.  claim  to  make,  and,  at  the  request  of  the  trustees'  agent,  sent 
3nt  of  the  claim,  which  was  founded  on  a  bill  between  two  and 
irs  overdue.  No  notice  was  taken  of  the  matter  for  nine  years, 
debt  being  then  claimed,  the  bill  was  held  to  be  prescribed.' 
3  was  held,  when,  on  a  party's  death,  his  trustees  advertised  for 
1  his  estate,  and  before  the  years  of  prescription  were  expired  a 
a  bill  was  sent  in,  but  no  diligence  was  raised,  nor  was  action 
led  thereon,  till  the  years  of  prescription  had  run.*  When  there 
ice,  it  must  not  merely  be  raised,  but  executed.  Prescription 
be  stepped  by  letters  of  homing,  without  the  execution  of  a 

registration  of  a  protest  produces  by  Statute  a  decree  of  regis- 
but  such  registration  does  not  stop  prescription.^  There  is  here 
mce  raised  and  executed.  Begistration,  in  the  case  of  bills, 
er  more  than  a  step  to  diligence ;  and  the  extract  registered 
ontains  what  is  equivalent  to  letters  of  homing  and  warrant  to 
»ut  still  it  is  no  better  than  the  decree  followed  by  letters  of 

18,   Heron,  k    Co.    v.    Grant's  '  Ewing  v,  Comine,  12th  Noy.   1835, 

19th   Nov.   1793,  M.    11,133;      14  Sh.  1. 

1th  Nov.  1796,  3  Paton^s  App.  *  Hunter  «.    Duff,   9th  June   1831,  9 

Sh.  703. 
LBon    V.    Stevenson's    Trustees,  ^  Armstrong  v.  Wflson,  16th  May  1804, 

i  1807,  M.  App.  Bill,  ^0  ;  Bon      M.  11,140. 
Rollo,   21st  Feb.   1846,  12  D.  ^  Douglas,  Heron,  A  Co.  v.  Richardson, 

26th  Nov.  1784,  M.  11,127. 


^  See  9upra,  ^lage  483,  note  ^ 
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Prkbcription.  homing  was  before ;  whicli,  we  have  seen,  did  not  stop  prescription, 

unless  the  letters  were  executed.  The  diligence  operating  to  stop  pie^ 
scription  may  be  either  personal,  by  charge  of  homing,  or  against  the 
party's  property  by  arrestment,  poinding,  or  inhibition ;  but^  in  any  caae, 
it  must  be  executed,  as  well  as  raised.  Diligence  on  a  SheriflTs  pieo^ 
will  be  equally  effectual  with  diligence  on  warrant  from  the  Supremt 
Court^  And,  where  the  registered  protest  contained  ¥rarrant  to  chaigB 
(as  it  did  even  in  the  old  form  when  registered  in  the  Sherifir-Coa]t},tbi 
charge  thereon  operated  intermption  of  prescription,  though  followed  bf 
no  further  steps  till  expiry  of  the  six  years.* 

bt  actiun.  In  the  case  of  action,  it  is  enough  that  action  has  been  '  oommenoel' 

And  a  citation  to  appear  in  Court  seems  to  be  sufficient,  though  sndi 
citation,  if  not  followed  by  other  proceedings,  will  itself  prescribe,  unleai 
renewed  in  seven  years.'    But  it  is  clearly  advisable  that  the  action  on 
the  bill  should  be  brought  into  Court,  so  that  all  doubt  whether  it  bii 
been  '  commenced '  may  be  excluded.    The  diligence  or  action,  howevo^ 
with  their  executions,  in  order  to  be  effectual,  must  be  formal  and  regohr 
in  themselves.     A  summons  will  not  interrapt,  if  the  execution  is  not 
duly  subscribed  by  the  witness  or  witnesses,  in  terms  of  law.^    Suditn 
execution  proves  nothing.    The  sunmions,  too,  must  refer  specially  to  tki 
bill  or  note ;  it  being  required  that  the  diligence  or  action  shall  be  iM 
or  commenced  'thereon;'  and,  therefore,  a  citation  on  a  blank  pnoq'^ 
issued  from  the  (now  abolished)  Court  of  Admiralty  in  Scotland,  w 
found  not  to  interrapt.^    Such  a  form  of  proceeding  is  now  incompeteS^ 
but  the  relative  principle  would  no  doubt  be  applied  to  any  case  ii 
which  the  bill  or  note  was  not  sufficiently  identified  in  the  diligence  or 
action.    It  is  not  necessary,  however,  that  the  creditor  himself  shall  wst 
a  separate  action.     It  is  enough  if  he  makes  a  judicial  demand,  on  wbidk 
decree  can  be  competently  pronounced  in  his  favour.    The  demand  nay 
take  place  in  a  process  brought  for  behoof  of  himself  and  other  crediton 
in  common ; — for  example,  a  process  of  ranking  and  sale  of  the  debtor^i 
estate  ;*  or  in  a  process  of  multiplepoinding,  brought  for  distribution  of 
the  debtor's  funds  -J  or,  generally,  in  any  other  process  of  competition.* 
Prescription  is  also  interrupted  by  producing  the  bill,  and  pleading 
compensation  on  it,  in  a  process  of  suspension  of  the  charge  on  another 
bilL    The  judicial  demand  of  compensation,  founded  on  the  bill  by  way 
of  defence,  is  held  to  be  sufficient  action  '  thereon '  under  the  Statute.* 
But  prescription  is  not  intermpted  when  there  is  merely  a  suspension,  alt 
the  instance  of  the  debtor  in  the  bill,  of  a  threatened  charge  under  letten 


^  Henderson  v.  Stewart,  14tli  Dec.  1830, 
9  Sh.  180. 

^  Fraaer  v.  Urquhart,  11th  June  1831, 
9  Sh.  723. 

3  1669,  cap.  10;  Thomson,  p.  631. 

*  Baillie  v.  Doig,  2(1  March  1790,  M. 
11,286. 

^  Gordon  v.  Bogle,  23d  June  1784,  M. 
11,127. 


*  Douglas,  Heron,  &  Co.  v.  Richardioi, 
26th  Nov.  1784,  M.  11,127;  Lindsay  ft 
Earl  of  Buchan,  17th  February  1854,  U 
D.  600. 

7  National  Bank  v.  Hope,  5th  Dec  1S37, 

16  Sh.  177. 

8  Beirs  Comm.  L  393. 

^  Ross  V.  Kobertson,   20th  July  1S55» 

17  D.  1144. 
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ipon  the  bilL  The  suspension  is  not  action  on  the  bill ;  nor  Pbescription. 
bened  charge  diligence.^  Interruption,  however,  results  by 
1  presenting,  or  concurring  in,  a  petition  for  sequestration  of 
»f  any  one  of  the  parties  to  the  bill,  under  the  Bankruptcy  Act,' 
ging  a  claim  in  the  hands  of  the  trustee,  or  the  Sheriff,  or 
Qy  meeting  of  creditors  in  such  sequestration.  The  inter- 
that  case,  also  bars  the  effect  of  any  statute  of  limitations 
b  of  Her  Majesty's  dominions,  and  is  effectual  though  the 
»n  shall  be  recalled  (sect.  109).  A  question  seems  to  have 
hether  the  commencement  of  legal  proceedings  on  a  bill  in 
terrupted  prescription  in  Scotland ;  and  the  decision  seems 
n  that  it  did  not,  but  the  grounds  of  judgment  are  not  stated.^ 
there  are  two  or  more  obligants  on  the  bill  or  note,  a  charge  Seteral 
cree  competently  obtained,  within  the  years  of  prescription, 
of  them,  interrupts  prescription  as  to  all  of  them.  The  obli- 
irtaken  is  joint  and  several;  and  diligence  has  been  'raised 
id,'  or  action  has  been  'commenced,'  on  the  biU,  as  required 
mte,  which  does  not  distinguish  between  diligence  or  action 
or  all  of  the  parties  liable;^  and,  prescription  being  inter- 
liligence  done  by  the  holder,  the  benefit  of  the  interruption 
an  obligant  who  pays  the  bill,  and  has  it  transferred  by  a 
'sation.^  But  the  decree,  in  order  to  be  effectual  to  interrupt 
L,  must  be  in  favour  of  the  creditor  in  the  bill  or  note.  Thus, 
debtor,  within  the  years  of  prescription,  obtains  decree  in  an 
elief  against  a  party  bound  to  relieve  him,  the  decree  does 
the  creditor  in  the  bill  to  plead  interruption  of  prescription, 
le  bill  and  oath  of  verity  by  the  creditor  are  produced  in  the 
lion  of  reliel^  The  action  of  relief  is  res  inter  alias  acta;  and 
in  it,  being  merely  for  relief,  and  obtained  before  expiry  of 
rs,  affords  no  evidence  of  the  subsistence  of  the  bill  after  the 
liat  period.  The  application  for  a  warrant  against  the  debtor 
in  meditationefugcB,  does  not  operate  interruption.^  Such  an 
merely  shows  the  creditor's  intention  to  raise  diligence,  or 
action.  It  is  not  itself  either ;  and,  if  nothing  follows  on  it, 
m  will  be  held  as  departed  from. 
7e  now  to  consider  the  effect  of  the  prescription  when  it  takes  Epfbot  op 

PKS8CRIFTI0N* 

here  it  is  necessary  to  distinguish  between  the  bill  or  note 
ibt  which  was  thereby  represented.  The  bill  or  note  ceases 
brce,  or  effectual  to  produce  any  diligence  or  action.'  But 
^  be  brought  at  any  time  within  forty  years  fix)m  the  time 

(rown,  12th  December  1828,      Roy  v.  Campbell,  14th  June  1850,  12  D. 

1028. 
7ict.  cap.  79.  ^  M'Lauchlan  v.  Thomaon,    16th  June 

Duff,  9th  June  1831,  9  Sh.       1831,  9  Sh.  763. 

*  Arbuthnot  v.  Douglas,  3d  March  1796, 
Representatives    v.   Soutar,      M.  11,133. 

1827,   5    Sh.    876  ;    Gordon  ^  Boag  v.  Fisher,  17th  Jan.  1849,  11  D. 

\d   June   1784,  M.    11,127;      3C2. 
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Skparats 

TOUOHBB. 


Pbbobiption.  when  the  bill  was  exigible^  for  the  debt ;   and  if  the  debt 

established,  independently  of  the  bill  or  note,  decree  will  b 
But  decree  in  absence,  in  an  action  for  the  sum  in  abiD,  wl 
only  conunenced  after  expiry  of  the  six  years,  will  afford  no  gn 
diligence,  either  against  the  debtoi^s  person  or  estate.^  An  a 
tion,  brought  on  the  bill  after  lapse  of  the  six  years,  and  witb 
previous  decree  constituting  the  debt,  was  reduced  as  inept 
Lord  Justice-Clerk  Boyle  said,  'An  adjudication  on  a  prescri 
is  good  for  nothing/ 

In  the  cases  we  have  been  considering,  the  debt  was  ooDstil 
the  bill  or  note  only.  But  it  may  stand  on  a  separate  oblig 
voucher  independently  of  the  biU ;  and  such  obligation  or  voac 
remain,  notwithstanding  the  prescription  of  the  bill,  unless  the 
taken  as  a  substitute  for  it,  and  was  intended  to  extinguish  it  by 
Thus  a  docqueted  account  was  held  a  separate  subsisting  oblig 
voucher,  notwithstanding  that  a  bill  had  been  granted  for  the 
due,  and  had  expired.'  ^  And  a  debt,  arising  under  the  clause  of 
dice  in  a  conveyance  of  lands,  and  relative  decree-arbitral,  was 
subsist,  though  a  bill  for  the  amount  had  been  granted,  and  had  e 
In  similar  cases,  it  would  obviously  be  expedient  to  preserve  e 
(apart  from  the  bill)  that  the  bill  is  only  an  additional  voucher 
debt,  and,  in  fact,  chiefly  intended  to  fix  the  term  of  pajonent 
amount.  In  another  case,  where  the  holder  of  an  imprescribed  I 
scribed  the  deed  of  accession  by  creditors  to  a  trust-deed  by  the  c 
debtor  for  their  behoof,  and  both  in  the  trust-deed  by  the  deb 
deed  of  accession  by  the  creditors  the  debt  was  narrated,  and 
recognised  by  letters  and  various  acts  of  the  trustees,  as  well  as 
conveyance  to  the  truster's  (that  is,  the  debtor's)  heir  after  his  i 
was  decided  that  the  intervening  prescription  of  the  bill  could 
pleaded  against  the  debt  The  trust-deed  by  the  debtor,  and  what  i 
afterwards,  operated  a  separate  constitution  of  the  debt,  indepe 
of  the  bilL*  This  case  deserves  careful  study,  as  suggesting  the 
caution  necessary  to  preclude  the  plea  of  prescription  against  a 
note,  and  likewise  pointing  out  the  form  of  action  for  debt  after  t 
of  prescription  are  run.  There  is  a  valuable  note  by  Lord  M 
Ordinary,  subjoined  to  his  interlocutor,  b 

These  are  cases  of  separate  constitutions  of  the  debt,  eithc 


»  M*NicoU  V.  M'Neill,  29th  November 
1821,  1  Sh.  175. 

«  Scott  V.  Bi-own,  12fcli  Dec.  1828,  7  Sh. 
192. 

3  Campbell  v.  Campbell,  19th  May  1797, 
M.  1648. 


*  Sinclair  v.  Sinclair,  19th  Dc 
Sh.600. 

6  Ettles  V.  Robertson,  15th  1 
1 1  Sh.  397. 


*  See  also  Nisbet  v.  Neirs  Trnstee,  20th  July  1869,  7  Macph.  1097. 

b  In  the  case  of  Easton  v.  Hinshaw,  16th  October  1873,  1  R.  23,  Lord 
Inglis  observed  that  nothing  occurring  during  the  sexennial  prescription  can 
prescription,  except  it  amounts  to  something  like  a  reoonstitution  of  the  del 
sions  of  the  debt  during  the  six  years  do  not  interrupt  prescription. 
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)r  during  the  currency  of^  the  bill,  and  which  are  not  open  to  Pruobiptioh. 
yrj  plea  of  prescription.  And  the  Statute,  sect  39,  provides 
modes  of  proof  of  the  debt  after  expiry  of  the  six  years,  viz., 
y  time  after  expiration  of  the  six  years  it  shall  be  lawful  and 
; '  to  prove  the  debts  contained  in  the  bills  and  promissory- 
id  that  the  same'  (that  is,  the  debts)  'are  resting-owing,  by 
)  or  writs  of  the  debtors.' 
ipse  of  the  six  years  creates  the  presumption  that  the  debt  has  Pbbbumftion 

OP  pathkvt* 

;  and,  to  overcome  such  presumption,  the  writ  or  oath  must 
subsistence,  and  not  merely  the  constitution,  of  the  debt.  It 
ugh  to  prove  that  there  was  a  debt;  it  must  be  proved  that 
I '  resting-owing.'  A  failure  on  this  last  point  would  be  fatal 
m,  though  the  constitution  should  be  established. 

>ceeding  by  writ,  the  most  satisfeu^tory  evidence  is  a  probative  Dbbtob'bwbit. 
Igment  of  resting^wing  from  the  debtor,  granted  after  expiry 
years.  But  a  letter,  or  other  writing,  importing  that  the  debt 
las  been  held  sufi^ient, — for  example,  a  letter  from  the  debtor 
litor,  after  the  six  years,  requesting  him  *  to  send  a  copy  of  the 
the  payments  made  on  the  back  of  it,  so  that  he  might  settle 
ice,'  was  held  to  support  an  action  for  payment  of  this  balance.^ 
ber  granted  after  the  six  years,  agreeing  to  pay  a  composition 
)t,  was  held  to  establish  resting-owing ;'  also  a  letter  acknow- 
e  debt  in  the  bill  by  implication.^  The  same  effect  has  been 
markings,  made  in  the  debtor's  handwriting,  of  interest  paid 
I  after  expiry  of  the  six  years.^  These  markings  amount  to 
vledgment,  by  the  debtor's  writ,  that  the  principal  sum  was 
dng  after  that  period ;  and  a  letter  acknowledging  payment  of 
fter  lapse  of  the  six  years,  found  in  the  debtor^s  repositories, 
'though  written  by  the  creditor,  and  not  by  the  debtor)  to  be 
be  debtor  effectual  to  elide  prescription.  It  was  a  writing 
to  the  debtor,  and  proving  that  interest  had  been  paid  after 
^  of  the  six  years.* 

ur  markings  of  partial  payments  to  account  of  the  principal 
de  by  the  debtor^s  representative,  after  the  six  years,  and 
y  him  on  the  back  of  the  bill,  have  the  same  effect ;  as  they 
acknowledgment  by  the  debtor  that  the  balance  of  the  debt 
owing  ;^  and  entries  made  in  the  debtor^s  books,  by  his  clerk, 
held  the  same  as  if  made  by  himself;  these  books,  whether 
he  debtor  or  by  a  clerk,  being  held  to  be  the  debtor^s  writ.'^ 
ings  of  interest  by  the  debtor's  ordinary  factor  or  agent  will 

V.  FairUe,  23d  May  1792,  M.  »  Wood  v.  Howden,  7th  Feb.  1843,  6 

D.  607. 
de  9.  Noble,  15th  Feb.  1827, 

« Scott    V,  Gray,   3d    Feb.    1784,    M. 
ManhaU,  3d  Dec.  1830,  9  Sh.      11,126. 

on  V.  Bethone,  7th  Mazch  1811,  '  Black  v.  Shand's  Creditors,  16th  Jan. 

1823,  2  Sh.  118. 


expiry  of  that  term.'  The  only  exception  to  the  rule,  that 
or  acknowledgment  must  be  made  after  expiry  of  the  su 
in  a  case  in  which  the  acknowledgment  of  the  debt  was  gr 
before  expiry  of  the  six  years ;  bat  there  was  evidence  thai 
ledgment  was  intended  to  establish  the  debt.*  An  acknc 
the  debt,  however,  by  the  representative,  within  the  years  o 
followed  by  a  pajmient  of  interest  arising  within  these  yea 
expiry  thereof  by  the  representative's  orders,  will  excluc 
prescription  on  the  part  of  such  representatlva'  In  Linds 
cases,  an  opinion  was  thrown  oat  that  an  acknowledgme 
six  years  introduced  a  new  term  trom  which  prescription 
mence  running  j  and  the  same  view  was  soggested  ii 
Arbnthnot,  alr^y  cited.  But  if  the  bill  is  kept  up  by 
tion  of  prescription,  or  if  the  debt  is  saved  by  acknowledg 
or  debt,  as  the  case  may  be,  may  subsist  for  forty  years, 
knowledgmeut,  however,  within  the  six  years  (if  not  am< 
obligation  independent  of  the  bill)  will  not  save  the  bill, 
the  long  course  of  prescription  During  the  six  yean 
contains  everything  tliat  can  possibly  be  embraced  in  an  ack 
In  the  case  of  two  or  more  obligants,  we  have  seen  1 
raised  and  executed,  or  action  commenced,  within  the  six 
one,  interrupts  prescription  as  to  all  Sat  neither  an  ackni 
the  debt,  nor  the  marking  of  interest  by  only  one  of  several  o 
after  lapse  of  the  six  years,  nor  a  decree  against  one  of  the 
an  action  raised  after  lapse  of  the  six  years,  nor  the 
dividend  from  the  estate  of  one  of  them,  will  save  the  di 
the  other  or  otheia'  The  reason  of  this  is  explained  bj 
M'Indoe's  case,  thus :  '  There  is  a  marked  distinction  betv 
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and  the  debt    If  an  action  be  raised  against  one  co-obligant  Priscbiftion. 

the  lapse  of  six  years,  the  biU  will  be  sustained  against  all  the 
T  forty  years ;  but  if  not  till  after  the  six  years  have  expired,  the 
laestion  will  then  be  whether  the  debt  be  proved.  By  the  lapse 
years,  all  the  privil^es  and  effects  of  the  bill  are  lost ;  and  it  is 
bt,  and  not  the  bill,  which  must  be  proved  by  the  writ  or  oath  of 
btor ;  but  the  writ  or  oath  of  each  debtor  can  only  affect  himself, 
^nite  inaccurate  to  say  that  the  prescription  is  interrupted  by  a 
Dg  of  payment  of  interest  after  six  years,  for  this  is  merely  the 
f  the  party  establishing  the  debt.  It  has  been  thought  by  some 
iie  writ  or  oath  of  the  debtor  rears  up  the  bill  for  a  second  course 

years,  but  this  is  quite  incorrect    It  is  the  debt  only  which  is 

up,  and  it  is  then  subject  to  the  ordinary  prescription.' 

are  now  to  consider  the  mode  of  proof  of  the  debt  by  the  oath  of  dkbtor'boath. 
itor  or  obligant,  as  allowed  by  the  Act  introducing  the  sexennial 
>tion  of  bills  and  notea^    And  you  will  recollect  that  it  is  not 

to  prove  the  original  constitution  of  the  debt  It  is  necessary  to 
Lhat  it  is  still  resting-owing.    After  the  lapse  of  the  six  years, 

•  the  bill,  nor  any  acknowledgment  granted  within  the  six  years, 
f  of  either  of  these  facts ;  although  they  may  be  referred  to  as 
des  of  evidence.'  When  the  six  years  are  expired,  the  oath  or 
lust  prove  both.^  But  here  there  are  certain  distinct  classes  of 
3  be  kept  in  view : — (1.)  those  of  the  proper  debtors  themselves ; 
iigants  by  way  of  accommodation  only ;  and  (3.)  the  representatives 
lased  debtors  or  obligants. 

r^ards  the  constitution,  where  an  obligant  on  his  oath  deponed  (i.)  pbopsb 
lOugh  he  accepted  the  bills,  he  did  so  by  mistake,  imagining  them  ^™^^ 
eceipts  for  money  advanced  to  him  on  account  of  a  son  of  the 
;  it  was  found  that  the  constitution  of  the  debt  was  not  estab- 

*  This  deposition  was  held  to  imply  that  there  never  had  been  a 
The  same  was  held,  where  the  deposition  bore,  that  though  the 

[the  cautioner  for  an  apprentice-fee)  had  signed  the  promissory- 
he  holder  had  stated  to  him  at  the  time  that  it  would  never  form 
,  against  him;  'that  he  would,  in  no  circumstances,  and  at  no 
time,  be  called  upon  for  payment  of  a  farthing  of  it'^  The  claim 
.  case  was  brought  only  after  the  grantee's  death  by  his  representa- 
and  the  oath  was  held  as  negative  of  the  constitution  of  the  debt 
inst  the  party  making  oath  as  abova  But,  where  the  constitution 
debt  is  admitted,  it  is  not  enough  for  the  proper  debtor  to  depone 
e  does  not  admit  that  it  has  not  been  paid.  It  is  his  debt ;  and, 
las  paid  it,  he  ought  to  be  able  to  say  so  distinctly.  It  is  not  even 
b  for  such  party  to  depone  generally  that  the  debt  has  been  paid, 

Geo.  III.  cap.  72,  sect  39.  *  Agnew  r.  Macrae,  20tli  Feb.  1784,  M. 

-istie  V.  Henderson,  19th  June  1833,  13,219. 

744;  Menzies,  p.  381.  ^  Baird  v.  Little's  Trustees,  21st  June 

omson,  p.  652.  1827,  6  Sh.  820. 


510 


LECTURES  ON  CONVEYANCISQ.  [BB.n.niWf 


Partiteb's 

OATH. 


(2.)  Acceptor 

OF  AOOOiaf  ODA 
TION-BILL. 


PRBsoBiFTioir.  if,  with  respect  to  the  circumstances  of  the  payment^  he  does  not 

the  Court  that  he  has  adequate  grounds  for  his  aTermeni^  Aol 
oath,  even  if  it  avers  payment  in  a  mode  particularly  specified,  of 
in  ordinary  circumstances,  there  would  be  separate  proofs  wi&  not^ 
itself  be  accepted  as  enough  to  prove  payment'    The  Lord  Ji 
Hope  said,  in  Stewart's  case,  '  I  think  the  solution  of  the  case  ii  I 
'  Erskine's  doctrine,  that  what  properly  lies  upon  the  defender 
'  obligant)  to  prove  is  not  to  be  held  as  embraced  in  the  refeienoe^l 
'  must  be  substantiated  in  some  other  way/ 

The  case  of  a  party  who  was  partner  of  a  company  by  whomt 
or  note  was  granted  is  much  the  same  as  that  of  an  individual 
The  company-debt  is  the  debt  of  each  of  the  partners ;  and  each  is 
to  know  and  state  positively  whether  it  has  been  paid  or  not  irij 
when  a  partner  admitted  the  constitution  of  the  debt,  and  stated 
he  had  never  paid  it ;  that  he  did  not  know  of  any  of  his  partnen 
ing  paid  it ;  that  none  of  them  had  made  any  daim  upon  him  m 
of  it ;  and  that,  though  one  of  them  had  imdertaken  to  collect  {inid%i 
pay  a  composition  on  the  debts,  he  did  not  know  that  this  had  been  dcfl^' 
the  Court  held  that  there  was  a  presumption  of  resting-owing,  and  d( 
for  payment,  reserving  to  the  party  to  prove  settlement  by  com] 

The  case  of  the  obligants  under  accommodation-bills  is  peculiar; 
here  I  will  quote  the  dear  and  concise  statement  of  Professor  Menses* 
the  subject  *^ — '  When  the  Statute  of  1 772  came  to  be  applied,  considealk 
'  difficulty  and  great  difference  of  opinion  were  found  to  exists  iritkA* 
'  spect  to  such  debts  as  had  been  constituted  solely  by  the  bill  or  not^-- 
'  when,  for  instance,  the  acceptor  had  signed  for  the  aocommodatioa  i 

*  another.  Here  it  was  contended  the  debt  exists  only  by  virtue  d  tti 
'  bill ;  and  as,  by  the  Statute,  the  bill  is  annihilated,  the  debt  neoeeaadl 
'  ceases  to  exist  also.  To  this  it  was  answered,  that  the  biU  has,  no  dodU 
'  ceased  to  exist  as  a  document  of  debt^  but  it  may  be  referred  to  inei 

*  planation  of  the  question,  "Did  you  engage  to  pay  the  debt  contaiMi 
'  in  this  bill  ?"  The  undertaking  to  pay  the  debt  is  in  itself  an  obli;^ 
'  tion  irrespectively  of  the  bill ;  and,  if  that  obligation  be  proved  \sj  tt 
'  party's  oath,  that  is  proof  in  terms  of  the  Act,  independently  of  the  U 
'  which  is  thus  used  only  circumstantially  in  order  to  get  at  the  ob^gi 
'  tion,  and  not  as  in  itself  evidence  of  it  The  latter  view  has  prevaiU 
Accordingly,  where  the  acceptor  of  a  bill,  held  by  an  onerous  indonei 
admitted  that  he  had  signed  the  bill,  and  was  unable  to  say  that  it  n 
paid,  but  merely  that  he  signed  it  without  value,  for  the  drawei^s  aoom 
modation,  the  Court  held  the  bill  unpaid,  and,  as  the  acoqitor's  phi 
of  having  received  no  value  was  no  defence  against  an  onorous  indorsee^ 
decerned  against  the  acceptor  for  payment  of  the  debtw*    The  statement 

'  Beattie  «.  Halibniioo,  25th  Jan.  107, 
5  SIl  236. 

^  Menziea,  p.  381. 

«  Philip  V.  Blilne,  15th  Jaa.  IW  ^ 
App.  BUI,  9. 


1  Paul  r.  AUUon,  10th  March  1841,  3 
D.  874. 

'  Stewart  v,  Robertson,  13th  Nov.  1862, 
5  D.  12. 
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ft 

3  case  was  made  in  pleadings  before  the  Court,  not  on  oath.    In  Prbbcriftion. 
iter  cases,  where  parties  admitted  having  signed  accommodation- 

that  the  amount  had  been  advanced  on  the  faith  of  their  obliga- 

and  that  thej  had  not  paid  the  debt ; — the  Court  decided  against 

^    The  principle  thus  established, — of  the  liability  of  the  acceptor 

accommodation-bill,  when  he  admits  that  the  amoimt  was  advanced 

3  £edth  of  his  obligation,  and  cannot  prove  payment, — has  been  since 

[used  in  several  other  cases.^ 

at  when  the  debtor  or  obligant  is  dead,  and  his  representative,  upon  (s.^  rbfbi- 

lence  to  oath,  depones  that  he  is  ignorant  in  regard  to  tlie  constitu-  J^^lSm*  ^' 

ind  subsistence  of  the  debt,  prescription  will  operate ;  because  such  dbbtob. 

osition  affords  no  proof  in  terms  of  the  Statute.^ 

1th  regard  to  the  plea  of  minority,  it  will  be  observed  that,  by  exceptioit  or 

».  IIL  cap.  72,  sect.  40,  it  is  enacted,  *  That  the  years  of  the  mino-  minobitt. 

of  the  creditors/  in  bills  or  notes, '  shall  not  be  computed  in  the 

six  years.*    This  exception  is  pleadable  by  the  holder ;  and  if  a  bill, 

)  it  would  expire  by  prescription  in  the  hands  of  the  then  holder, 

djlde  indorsed  to  a  minor,  or  devolves  upon  a  minor  by  succession, 

iption  will  be  suspended  during  the  indorsee's  minority.^     But 

the  bill,  though  beneficially  a  minor's  property,  is  held  for  him 
trustee  who  is  major,  the  minority  of  the  beneficiary  cannot  be 

lien  one  who  is  cautioner,  or  not  the  proper  debtor,  pays  a  bill  or 

his  claim  of  debt  against  the  proper  debtor  appears  not  to  be  cut 

f  the  sexennial  prescription.    The  claim  rests  not  on  the  bill,  but 

B  hct  of  his  having  made  an  advance  for  the  debtor.^ 

lie  law  of  prescription  applicable  to  bills  appears  in  each  case  to 

id  on  the  law  of  the  place  where  the  bill  is  made  payable,  not 

J  it  is  drawn  J  * 

1  a  case  where  the  holder  pleaded  interruption  on  the  ground  of  the 

1^8  outlawry,  under  sentence  pronounced  during  the  currency  of 

iz  years,  it  was  answered,  inter  alia,  that  the  Act  was  imperative, 

^eQ  and  others  v.  Blair,  2l8t  Jan.  ^  Thomson,  p.  699 ;  Patrick  v.  Watt, 

t  Sh.  459 ;   Laidlaw  v.  Hamilton,  8th  March  1859,  21  D.  637. 

f^  lS2a,  4  Sh.  636.  ^  M<Neil  and  others  v.  Blair,  Slst  Jan. 

•  particularly  Wilson  v.  M'Knight,  1823,  2  Sh.  174. 

iidi  1830,  8  Sh.  625 ;  Christie  v.  *  Ralston  v.  Lamond,  23d  May  1792, 

laon,  19th  Jnne  1833,  11  Sh.  744.  M.  1533,  11,130  ;  JoUy  v.  M'Neil,  28th 

lii^g    V.   Henderson,    llih    March  May  1829,  7  Sh.  666. 

f,  C;  Houston  v.  Ynill,  19th  May  ^  Thomson,   p.   660,  and   cases    there 

k8h.24.  cited. 


nd  the  Scotch  Courts  will  not  entertain  an  objection  in  regard  to  the  stamp-duty 
»  on  a  bill  drawn  in  a  foreign  country — Stewart  v,  Gelot,  19th  July  1871, 
»h.  1057.  In  this  case  it  was  held  that  a  bill  drawn  by  a  domiciled  Scotchman 
In  Paraguay,  upon  a  drawee  in  Scotland  who  did  not  accept,  in  favour  of  a 
man  residing  in  Paris,  was  a  Scotch  contract  between  the  drawee  and  payee. 
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and  allowed  no  exception  but  in  the  case  of  minority.    Hie  aos^ 
successfuL^ 

It  is  hardly  necessary  to  observe,  that,  although  the  debt  maj 
up  after  lapse  of  the  six  years  by  the  writ  or  oath  of  the  party, 
no  ground  thereby  established  for  summary  diligence,  which 
petent  exclusively  on  the  bill  or  note.  For  the  debt,  actioi 
competent.^ 


CHAPTER  VIII. 


PURFOBKS 
FOR  WHICH 
BILLB  MAT  BR 
ORANTIO). 


Donation  by 
indorsation. 


Bills  and  notes,  though  originally  connected  with  mercanti 
actions  only,  and  looked  upon  with  great  jealousy  as  coonecl 
further  purposes,  so  long  as  they  were  valid  documents  dnri 
years,  may  now  be  granted  not  merely  for  debts  of  an 
character,  but  also  for  services  of  a  nature  which,  in  many  case 
not  constitute  a  legal  claim  of  debt  Thus,  a  bill  for  £8, 
by  a  person  marOmndus  to  a  neighbour,  as  an  acknowledgi 
services,  consisting  of  attendance  during  the  acceptoi^s  iUn 
payable  at  a  term  which  happened  in  the  acceptor's  lifeti 
foimd  actionable  after  his  deaUi.'  But  a  bill  is  not  effectual 
stitute  a  proper  legacy.^  Neither  can  a  bill  be  made  the 
destining  a  sum  of  money  to  a  substitute.  The  substitution  <rf 
for  another  introduces  a  condition  in  the  constitution  of  the  obi 
to  the  payee,  which  annuls  the  bill,  even  in  the  hands  of  the 
And  it  may  be  doubted  whether  the  acceptance  of  a  bill,  or  nu 
promissory-note,  is  to  be  relied  on  as  a  habile  mode  of  creati 
against  the  acceptor  or  grantor,  so  as  to  constitute  a  donation  i 
But  cases  of  donations  by  granting  bills  are  to  be  contrasted  i 
in  which  donations  by  the  indorsation  of  bills,  or  otherwise 
direct  granting  of  these  documents,  or  the  acceptance  of  bills^ 
tained.^  In  Barboui'/S  case,  a  donation  from  a  husband  to  his  i 
by  his  indorsing  and  delivering  two  bills  to  her,  was  sustain 
the  decision  appears  perfectly  consistent  with  the  strictest  ml 
ing  bills ;  for  there  can  be  no  doubt  that  the  husband  might  I 
a  donation  to  his  wife,  in  the  circumstances,  by  assigning  to  h 
In  the  case  which  happened,  he  assigned  to  her  a  bill,  by  the  a] 
form  of  indorsation.     He  did  not  thereby  constitute  a  debt  a| 


1  Brodie  v.  Sheddan,  20th  Feb.  1821, 
P.O. 

^  Armstrong  v,  Johnstone,  16th  May 
1804,  M.  11,140. 

^  Low  V,  Millar,  21st  May  1805,  Hume, 
52.  See  also  on  this  point  Steel's  Dis- 
ponees  d.  Wemyss,  18th  Dec.  1793,  M. 
1409. 

«  Hnttons  v.  Button,  13th  Feb.  1724, 


M.  1412;  Wrights  «.  Wrighti 
1761,  M.  80S8. 

^  Inglis  V,  Wiseman's  Bepi 
27th  July  1739,  M.  1404 

«  Weir  V.  ParkhiU,  26th  Koi 
7th  Jan.  1737,  M.  1413;  Qibm 
3d  Aug.  1776,  5  Br.  Snp.  Z92. 

^  Barbour  and  Blackwood  v. 
Feb.  1753,  Bl  6097. 
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tate  in  her  favour,  by  means  of  a  bill ;  he  perhaps  could  not  have  Donation  bt 
o :  he  merely  transferred  to  her  a  debt  due  to  him  by  a  third 
A  gift  made  by  means  of  indorsing  or  transferring  a  bill,  was 
sustained  in  a  later  case  ;^  and  on  the  same  principle  the  draft 
arty  maribimdtis  upon  his  debtor,  in  favour  of  a  brother-in-law, 
ostained,  though  purely  and  expressly  a  gifb.^  This  likewise 
case  of  transfer,  and  not  the  constitution  of  a  debt  We  have 
r  decision,  in  which  a  donation  mortis  causd  was  found  to  be 
ally  accomplished  by  means  of  bills.  A  party  accepted  bills 
upon  him  by  his  brothers-in-law,  who  granted  corresponding 
uices  in  favour  of  his  wife  and  childrea  The  Court  sustained 
by  the  brothers-in-law  against  the  representatives  of  the  deceased 
3r ;  appearing  to  adopt  the  argument  of  the  brothers-in-law,  that, 
n,  these  bills  did  not  constitute  any  donation,  having  been  given 
pecific  value,  viz.,  the  equivalent  bills  accepted  by  them  in  favour 
party's  wife  and  children.'* 

[Is  or  notes  have  likewise  been  sustained  as  means  of  constituting 
where  they  were  not  pure  donations,  or  where  that  point  was  not 
In  Provan's  case,  the  bill  appears  to  have  been  regarded  as,  in 
he  recompense  for  a  breach  of  promise  of  marriage,  and  as  repre- 
ss at  least  a  moral  obligation  in  favour  of  the  grantee.  As  a  pure 
on,  there  seemd  to  be  as  yet  no  authority  for  supporting  such  a 
ent 

fore  leaving  the  subject  of  bills,  it  may  be  well  to  make  a  few  Drafts  oh 
ations  in  reference  to  drafts  or  cheques  on  bankers.  These, 
I  payable  to  the  bearer  on  demand,  and  issued  within  fifteen  miles 
place  where  they  are  made  payable,  are  no  longer  exempted  from 
iony-stamp  duty.^1^  They  are  authenticated  in  the  same  way  as 
and»  as  the  law  lately  stood,  money  paid  by  the  drawee  on  a 
draft,  appended  to  a  letter  of  credit  on  the  drawee  (a  branch 
from  the  head  office,  was  held  no  payment  at  all,  as  between  the 
paying  and  him  whose  name  was  forged.^     There  does  not  appear 

rick  V.  Key,  6ih  Feb.  1787,  M.      9511,  Elchies,  voce  BUI,  No.  25;  affinned 

12th  Jan.   1744,  1   Craigie  &   Stewart's 

1  V.  MilDe,  29th  Not.  1808,  Hnme,      App.  359. 

6  21  &  22  Vict  cap.  20. 

im  r.  Johnstone,  2d  Dec  1782,  M.  ^  Orr  &  Barber  v.  Union  Bank,  Slat 

Jan.   1852,  14  D.  395;  as  decided  17th 

Tan  V.  Calder,  23d  Jan.  1742,  M.      Aug.  1854,  1  Macq.  App.  513. 


he  mere  indoraation  of  the  holder's  name  on  the  back  of  a  bill  is  not  sufficient  to 
r  the  bill  or  its  contents  to  the  person  named  as  indorsee.  For  that  purpose  the 
«  most  prove  that  the  bill  was  delivered  to  him — per  Lord  Chancellor  Cairns  in 
Ldvocate  v.  McNeill,  as  reversed  23d  March  1866,  4  Macph.  (H.  L.)  20. 
)raft8,  orders,  and  cheques  are  included  under  the  term  *  Bill  of  Exchange,'  in 
lamp  Act  of  1870  (33  &  34  Vict.  cap.  97,  sect.  48),  and  are  liable  in  the  stamp- 
»f  one  penny  applicable  to  bills  payable  on  demand. 

OL  L  2  K 
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Drafts  OK 

BANKEBS. 


FORGRD 
IKDOBSATION. 


Payable  to 

BKABRR. 


Crossed 

CHEQUES. 


to  be  a  report  of  the  decision  on  this  point,  in  Orr's  case,  intkeCooikQt 
Sessioa     A  decision  to  the  same  effect  was  pronoonced  inaDoQiaGne} 
The  drafts  in  both  cases,  however,  were  paid  prior  to  the  pasosg  A  Hi 
Act  16  &  17  Vict  cap.  69  ;  which,  by  sect.  19,  declares,  that  anjin&i 
or  orders  on  bankers,  for  sums  payable  to  order,  or  on  demand,  nl 
which,  when  presented  for  payment,  shall  purport  to  be  indoned  \ijh 
person  to  whom  the  same  are  payable,  shall  be  a  sufficient  authookf  ti 
the  banker  to  pay  the  same.    Were  the  same  question  hereafter  to  oeon; 
as  to  a  forged  indorsation  of  a  draft  or  order  on  a  banker,  payilibti 
order  or  on  demand,  the  banker  would,  under  ordinary  circomsUnocirh 
exonered,  equally  as  if  the  indorsation  were  genuina    The  Act^  hofc^ 
you  will  observe,  extends  only  to  the  case  of  drafts  on  bankenpqdb 
to  order  or  on  demand. 

The  drafts,  if  payable  to  the  bearer,  may  be  transfened  by  M 
delivery.  They  may  also  be  transferred  by  indorsation.^  In  MIS- 
Christ's  case  the  draft  was  expressly  to  the  bearer  or  his  order;  ilt& 
the  Court  held  to  exclude  all  question  on  the  part  of  the  drawer; « to 
its  being  negotiabla  But  the  authorities  hold  drafts,  though  notti 
order,  to  be  transferable  by  indorsement  It  is  also  settled  that  anii- 
dorser  is  liable  to  the  indorsee  or  holder  for  payment  oi  the  sum  mU 
draft* 

The  banker,  if  he  has  funds  in  hand,  or  on  which  the  draver  ii 
entitled  to  operate,  is  bound  to  pay  on  demand.^  There  is  no  caaeto 
for  acceptance.  But  the  presentment  must  take  place  within  the  rud 
business  hours.  The  question  does  not  appear  to  have  occanedii 
Scotland,  within  what  time  a  party,  receiving  a  draft  &om  anote 
party  on  his  banker,  must  present  it  in  order  to  exempt  himself  fa* 
responsibility  in  case  of  the  bank  or  drawer  failing,  and  of  pajafl^ 
being  therefore  refused.  In  M'Gilchrist's  case  the  presentment  wastft 
made  for  nine  days,  by  which  time  the  drawer  had  withdrawn  his  fob 
from  the  bank,  and  the  draft  was  dishonoured.  But  the  bank^ 
solvent,  and  the  drawer  had  no  right  to  complain  of  the  delay,  becoii 
third  parties  were  not  concerned ;  having  granted  the  drafts  he  ongUto 
have  left  funds  to  meet  it  in  the  hands  of  his  banker.  The  role  in  Eog' 
land  is,  that  the  presentment  be  not  later  than  the  day  following  ^ 
OD  which  the  draft  is  received,  provided  the  party  has  the  means  of  i' 
presenting. 

I  formerly  noticed  the  risk  of  bills  or  notes,  payable  to  the  leM 
being  lost  or  stolen ;  and  the  same  risk  arises  in  the  case  of  bank  ial^ 
The  risk  can  be  obviated,  in  the  case  of  bills  and  notes,  by  special  indorsi- 

^  Caledonian  Insurance  Co.  v.  British  Linen  Co.,  8th  July  1859,  21  D.  1197. 

«  M'GUchrist  V.  Arthur,  16th  Jan.  1794,  M.  877. 

s  Macdonald  v.  Union  Bank,  29th  Maroh  1864,  2  Macph.  963. 


^  If  the  cheque  has  been  countermanded  by  the  drawer  before  pnteiita«>^  ^ 
banker  is  entitled  to  refuse  payment — Watherston  v.  City  of  GlMgow  Bask,  ^ 
February  1874,  1  R.  470. 
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ion ;  and  we  have  now  statutoiy  provisions  which  greatly  remove  the  Drafts  on 
isk  as  regards  bank  drafts.  A  custom  has  obtained,  in  the  case  of  ^^'^^^^ 
ach  drafts,  of  writing  across  them  the  name  of  a  banking-house,  or  the 
rords  '  and  Co./  so  placed  as  to  leave  room  for  prefixing  thereto  the 
Ame  of  any  particular  banking-house — such  as  '  Goutts  and  Co.'  The 
bject  was  to  prevent  the  draft  from  being  paid  except  through  the 
anking-house  named.  It  having  been  found,  however,  that,  as 
he  law  stood,  the  above  writing  did  not  prevent  the  banker,  to  whom 
be  (Jrder  was  addressed,  from  paying  to  the  bearer,  the  Act  19  &  20 
^ict  cap.  25,  was  passed,  by  which,  for  the  ease  of  commerce,  the 
ecurity  of  property,  and  the  prevention  of  crime,  it  was  declared 
sect  1)  that  '  in  every  case  where  a  draft  on  any  banker,  made  payable 
to  bearer,  or  to  order,  on  demand,  bears  across  its  face  an  addition, 
in  written  or  stamped  letters,  of  the  name  of  any  banker,  or  of  the 
words  "  and  Company,"  in  full  or  abbreviated,  either  of  such  additions 
shall  have  the  force  of  a  direction  to  the  bankers  upon  whom 
such  draft  is  made  that  the  same  is  to  be  paid  only  to  or  through  some 
banker,  and  the  same  shaU  be  payable  only  to  or  through  some 
banker.'  The  term  '  banker,'  however,  by  sect  2,  includes  those  who 
ct  as  bankers. 

It  having  been  held  that  the  crossing  so  written  might  be  obliterated 
riihout  annulling  the  draft,  the  Act  21  &  22  Vict.  cap.  79,  was  passed, 
ty  which  (sect  1)  it  was  declared  that  the  crossing  should  be  a  material 
larfc  of  the  draft,  and  should  not  be  obliterated  or  added  to  or  altered 
iter  the  draft  was  issued;  and  the  banker  on  whom  the  draft  is 
lawn  is  prohibited  from  paying  to  any  one  except  the  banker  with 
rhose  name  the  draft  is  crossed.  The  drawer  of  the  bank  draft 
umot  plead  against  an  onerous  indorsee  compensation  in  respect 
F  a  debt  due  to  him  by  the  payee.^  It  was  observed,  in  M'Gilchrist's 
^88,  that  such  a  draft  was  '  equally  free  from  compensation  with  a 
ftnk-note.' 

The  Juridical  Styles  contain  the  form  of  the  protest  of  the  draft  on  PBomr  of 
tanker  for  nou-payment.  and  the  fonn  of  letters  of  homing  on  the  pro-  —  — 
Mst  registered.^  But  in  M'Gilchrist's  case  it  was  questioned  whether 
coming  was  competent  on  such  a  document ;  and  the  charge  there  was 
Uned  into  a  libeL  Mr  Thomson  expresses  doubt  whether  even  pro- 
ist  is  competent,^  and  says  that  summary  diligence  is  not  warranted ;  ^ 
lat  being  a  statutory  remedy,  not  extended,  as  he  thinks,  to  bank 
nafts.  The  safe  remedy,  in  case  of  non-payment,  is  an  ordinary 
stion.* 

Apart  from  the  Act  regarding  the  effect  of  obliterating  or  adding  to 
*  altering  the  crossing  written  upon  drafts,  which  does  not  extend  to 
Us  or  promissoiy-notes,  drafts  on  bankers  are  on  the  same  footing  as 


If 'Oikhrist's  case,  above  cited. 
Style  Book,  iL  22,  &  iii.  596. 
Thomson,  p.  191. 


*  Ibid.  657. 

^  See  on  tliis  subject,  Menzies,  p.  385. 


5 1 6  LECTURES  ON  CONVEYANCING,   [bb.  il  tit.  yil 

bills  and  promissory-notes,  as  regards  vitiations  bj  erasure  or  alterations. 
These,  if  made  in  material  parts  after  the  draft  is  issued,  or  without  con- 
sent of  parties  before  issue,  render  the  document  void.^ 

We  have  now  completed  the  consideration  of  this  important  class  of 
documents  as  far  as  our  limits  will  allow ;  and,  in  concluding,  I  shall 
only  press  upon  your  attention  that,  as  these  writings  enjoy  remarkable 
privileges,  they  have  corresponding  peculiarities,  requiring  minute  and 
Anxious  care  and  accuracy  in  framing,  negotiating,  and  enforcing  them, 
the  non-observance  of  which  may  involve  serious  professional  respon- 
sibilities. 

1  Edinburgh  &  Glasgow  Bank  v.  Samson,  13th  July  1858,  20  D.  1246. 


TITLE  VIII. 


ENFOECEMENT  OF  OBLIGATIONS. 


CHAPTER  I. 

have  now  considered  the  mode  in  which  ordinary  obligations, 
ng  those  contained  in  bills  and  promissory-notes,  are  constituted^ 
itted,  and  extinguished ;  and  we  shall  proceed  to  examine  the 
modes  in  which,  when  necessary,  lawful  force  is  applied  for 
ling  the  fulfilment  of  such  obligations, — that  is,  the  circumstances 
inner  in  which  the  law  steps  in,  and  the  proceedings  which  may 
Dted  under  sanction  of  the  law,  in  case  the  debtor  or  obligant 
or  is  unable  to  fulfil  his  obligation,  or  to  comply  with  the  decree 
Court  against  him.  In  such  cases,  both  the  debtor's  person 
ate  may  be  attached  or  affected  at  the  instance  of  his  creditor ; 
3  law  does  not  allow  the  creditor  to  proceed  either  at  his  own 
»r  in  his  own  name.  The  steps  which  may  competently  be  taken 
certain  degree  of  violence  in  them,  authorising,  on  the  one  hand, 
)rehension  and  detention  of  the  debtor's  person,  and,  on  the  other, 
3Tble  withdrawal  from  him  of  the  control,  and  finally  of  the  actual 
y,  of  his  estate,  unless  he  shall  fulfil  his  obligation ;  and  although 
teps  are  purely  of  a  civil  character,  and  proceed  on  the  petition 
he  instance  of  the  private  party,  that  is,  the  creditor,  they  run 
in  the  name  of  the  Sovereign,  or  of  a  Court  having  jurisdiction, 
5  ^ecuted  and  enforced  by  public  officers  only.  The  steps  here 
1  to  are,  in  England,  termed  *  writs  of  execution  ;*  in  Scotland, 
e  called  *  diligence  ;*  a  term,  the  origin  of  which,  as  applicable  to 
rits,  does  not  appear  to  be  very  clearly  known.  Lord  Stair's  ex-  DiuoiofcE. 
on, — that  they  are  called  diligence,  because  they  excuse  the  users 
from  negligence,—  is  thought  to  be  no  other  than  an  ingenious  con- 
by  Mr.  Eoss,*  who  says  the  word  is  purely  French,  and  is  the 
y  practical  term  synonymous  with  the  word '  pursuit,' — sometimes 
ig  the  process  itself,  and  at  other  times  the  execution.    Lord  Stair 

1  RoB8,  i.  234. 
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draws  a  distinction  between  diligence  and  executorials,  whidi,  Mt.  Sm 
says,  is  from  the  French  practice,  and  coincides  exactly  with  our  oim3 
'  When  letters  are  issued  by  the  King,  or  the  Sovereign  Ckinrts,  for  compd- 
'  ling  obedience  in  civil  business,  they  were,  and  still  are,  termed  *  Letties 
'  Executoires :"  when  executed  they  become  diligences.  Our  letters  mi 
'  precepts,  before  execution,  are  also  termed  executoiials ;  hence  the 
'  language  of  our  clauses  of  registration, — "  that  letters  of  homiiig,  or 
'  other  executorials  necessary,  may  pass  hereon."  It  is  only  after 
'  execution,  that,  properly  speaking,  they  become  diligences,  in  vhkk 
'  term  are  included  the  executions  or  indorsations  themselves.  In 
'  general,  however,  the  King's  letters  are  termed  diligences  even  befiin 
'  execution.'  Mr.  Boss  here,  you  will  observe,  uses  the  term  '  indorai- 
tions '  as  synonymous  with  '  executions ;' — that  is  because  the  execatkaH 
were,  in  practice,  indorsed  on  their  warrants. 

From  the  undoubted  influence  of  French  customs  upon  jodidil 

forms  and  practice  during  a  pretty  long  period  in  this  country,  it  ii 

natural  to  suppose  that  our  word  '  diligence '  is  immediately  derived  froa 

•  France ;  but,  probably,  the  origin  of  the  word  used  both  there  and  lien 

is  the  Latin  word  '  diligerUia^'  in  the  sense  of  earnestness  or  eagenoa 

The  proceedings  by  which  alone  force  could  be  employed,  in  cnder  ti 

bring  about  the  payment  of  a  debt,  or  fulfilment  of  a  decree,  and  bj  tb 

employment  of  which  a  creditor  would  evince  his  determination  tor^ 

cover  his  debt,  and  a  debtor  would  be  made  inunediately  to  em^Ui 

utmost  efforts  to  satisfy  the  claim,  might  weU  be  regarded  as  the  <i4f 

evidence  of  eamestnesa    Viewed  as  a  practical  matter,  the  definitioB 

given  by  Professor   Menzies'  appears  to   be   very  satisfactory,  to, 

'  Diligence  is  the  legal  procedure,  by  which  a  creditor  strives  to  oUiii 

*  performance  of  his  debtor's  obligation.' 

Real  AND  Diligence  is  divided  into  real — that  is,  against  the  debtor^s  reil<v 

heritable  estate,  or  which  requires  a  real  right  in  snch  estate  as  ito 

warrant; — and  personal — that  is,  against  his  person,  and  personal ff 

moveable  estate ;  though,  in  a  certain  sense,  diligence  against  the  peraoail 

estate  ought  to  be  considered  as  real  diligence.    The  proceedings  a{fli- 

cable  to  diligence  against  the  heritable  estate  will  be  considered  in  eoa* 

nection  with  heritable  or  real  rights.    We  shall,  at  present,  confine  oir 

attention  to  diligence  against  the  person  and  personal  estate  ;  not  imJi^ 

ing  poinding  the  ground,  which,  though  affecting  only  moveable  (f 

personal  effects,  is  available  exclusively  to  creditors  holding  hentalii^ 

or  real  securities  over  the  ground. 

A  great  change,  in  regard  to  the  form  of  procedure  applicabk  to 
ordinary  cases  of  personal  diligence,  was  introduced  by  the  Per**" 
Diligence  Act  of  1838.'  But,  substantially,  the  mode  of  proceedi^f 
thereby  authorised  is  of  the  same  import  as  that  which  was  superseW 
And  the  consideration  of  the  older  forms  wiU  greatly  feuulitate  the  QlKie^ 
standing  of  the  forms  introduced  by  the  Act,  and  now  in  general  u» 

1  Stair,  iv.  41.  1.  >  Menziet,  p.  2S5.  *  1  ft  2  Ykt  eip^  Hi 
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liese  older  forms,  it  may  be  also  observed,  are  not  abolished.    They  may  histort  of 

ompetently  be  adopted ;  and  I  think  it  of  importance  to  examine  them,  ™r"^^1^^ 

od,  before  doing  so,  to  touch  "9  ..ly  briefly  on  the  history  of  the  power  of  Sc^^aw'^- 

nprisonment  for  debt  in  Scotland.    That  power  appears  to  have  been 

imitted  only  with  difficulty,  and  by  slow  degreea    We  find  it  allowed 

I  royal  burghs,  under  the  Act  of  Warding, — a  form  of  procedure  sup- 

oeed  to  have  been  introduced  by  a  Statute  of  Robert  Bruce,^  and  In  rotal 

rhich,  in  such  burghs,  is  still  in  use.    The  imprisonment,  in  such  cases,  ""*®"*- 

Toceeds  on  a  decree  of  the  magistrates.    But  not  only  was  the  Act  of 

Warding  confined  in  its  operation  to  royal  burghs,  but  the  diligence 

gainst  the  person  even  there  was  not  authorised  as  a  first  step  of  exe- 

ution.    The  form  bears  (what  was  at  one  time,  no  doubt,  a  reality, 

hough  now  a  mere  fiction)'  that  the  officer  has  reported  on  oath,  that  he 

AS  sought  for  moveables  in  order  to  poind  them, — that  is,  to  set  them 

part  with  a  view  to  their  being  sold,  and  the  creditor  paid  out  of  the 

ffice, — but  has  found  none ;  and  thereupon  authority  is  issued  to  him 

tj  the  magistrates  to  put  the  debtor^s  person  in  ward,  there  to  remain 

intil  he  shall  make  payment  of  the  debt. 

Passing  beyond  royal  burghs,  the  first  case  in  which  we  meet  with 
uthority  to  imprison  is  that  of  the  non-fulfilment  of  an  obligation  ad 
'actum  prasstandum.  And  here  the  warrant  to  imprison  was  issued  as  a 
ist  step  of  diligence,  and  without  discussion  of  the  obligant's  move- 
bles  being  previously  required.  In  the  case  of  ordinary  debts,  however, 
be  spirit  of  the  law  appears  to  have  been  very  averse  to  acknowledge 
le  right  of  imprisonment.  This  may  in  some  measure  be  accounted  for 
y  the  fact,  that  the  feudal  law  was  practically  the  law  of  the  land, 
mprisonment,  when  it  took  place,  deprived  the  superior  of  the  services 
f  a  vassal  or  dependant ;  and  superiors,  as  we  know,  were  veiy  jealous 
f  any  interference  with  their  rights  and  privileges.  But  the  power  of 
nprisonment,  already  known  in  burghs  under  the  Act  of  Warding,  and 
ayond  burghs  in  reference  to  obligations  ad/ddaprcestanda,  came  to 
9  a  derideratum  as  to  all  obligations ;  and  the  Church  Courts — very  churcr 
>werful  at  the  period  now  referred  to — ^were  made  available  as  the  ^^^^^^ 
ieans  of  obtaining  that  power  in  reference  to  ordinary  debts.  The 
hurch  having  had  the  right  to  imprison  those  who  disobeyed  her 
junctions,  it  became  usual,  before  the  time  of  the  Beformation,  to  take 
^ligations  for  payment  of  debt  under  sanction  of  an  oath  by  the  debtor, 
id  containing  consent  to  his  excommunication  on  failure  to  pay.  By 
is  means  the  matter  was  subjected  to  the  cognisance  of  the  Church 
isurts ;  and  if  the  debtor  failed  to  pay, — if  he  did  not  fulfil  what  he 
lA  sworn  to  do, — he  was  excommunicated,  letters  of  poinding  of  his 
oveables  were  executed,  and  also  letters  of  cursing  against  himself 
tXBonally.  Under  the  latter,  he  was  charged  to  pay  the  debt,  that  is, 
p^orm  his  oath  within  forty  days ;  and  in  case  of  failure,  or  of  dis- 

»  2  Rob.  I.  cap.  19. 

>  Marshall  v,  LamoDt,  Stb  March  1S03,  M.  App.  Burgh  Royal,  No.  14. 


aecrees, '  as  vet  worn  m  oe  geviu  upon  persoums  quouKis 
xL  dayis  under  cursing.'  A  copy  of  the  letters  of  four  f 
found  in  the  Appendix  to  Lord  Eajnee'  Historical  Iav  1 
directed  four  successive  charges  to  be  given  to  the  debtor,  a 
three  days  each.  These  letters,  which,  as  we  shall  see,  wen 
tiou  of  the  diligence  authorising  detentioa  and  imprisonmet 
be  issued  in  civil  cases  in  two  modes ;  viz., — (1.)  directly  and* 
ad  facta  prcEstanda ;  and  (2.)  on  the  decrees  of  registration 
missaries  of  Edinburgh ;  and,  in  the  latter  case,  whether  t 
obligation  was  for  performance  of  a  fact,  or  for  payment  of  i 

The  form  of  proceeding,  under  decrees  of  registration 
missaries,  was  soon  afterwards  made  competent  under  tl 
Courts ;  the  Statute  1084,  cap.  139,  having  enacted  that  lettc 
(being  the  first  step  in  order  to  imprisonment),  as  well 
poinding,  the  one  without  prejudice  of  the  other,  shou] 
decrees  of  the  Supreme  Court,  as  well  as  on  decrees  of  otb 
which  the  authority  of  the  Lords  of  Session  should  bf 
whether  the  same  were  of  liquid  sums  or  ad  facta  prcegiand 

The  first  step,  in  getting  rid  of  the  necessity  of  the  foi 
charges  required  by  the  letters  of  four  forms,  ia  thought  t 
taken  when,  in  clauses  of  registration,  consentd  were  inserte 
of  homing  should  be  directed  on  a  single  charge,  Tbf 
decrees  of  registration  were  held  to  warrant  such  letters  u 
these  cases.  But  the  complicated  procedure,  under  letters  c 
still  remained  applicable  to  the  ordinary  decrees  of  the  Con 
as  to  which  there  was  no  consent  to  execution  on  a  single 
the  manner  in  which  the  authority  of  that  Court  was  inter] 
decrees  pronounced  by  inferior  judges  was  very  circaitoBS,- 
being  under  the  necessity  of  raising  an  action  in  the  Snpre 
which  he  produced  the  Inferior  Court  decree,  and  obtai 
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of  statutes  was  passed,  by  which  the  Court  of  Session  was  Lbtters  of 
irised  to  issue  letters  of  homing  on  a  single  charge  of  fifteen  days, 
e  decrees  of  the  different  inferior  Courts.  Instead  of  the  proceediog 
eans  of  a  decree  conform,  the  authority  of  the  Court  of  Session  was 
ted  to  be  interponed  in  these  cases  summarily,  on  production  of  the 
ior  Court  decree,  and  came  to  be  granted  by  a  deliverance  or  inter- 
x)r  on  a  petition,  or,  as  it  is  usually  called,  a  bill,  addressed  to  the 
t  by  the  creditor.  The  same  summary  form  of  procedure  allowed  by 
\  Statutes  as  to  ordinary  decrees  by  inferior  Courts  was  also  adopted, 
out  statutory  authority,  under  the  decrees  of  registration  of  such 
ts.  The  old  method  of  proceeding  by  letters  of  four  forms  having, 
3ver,  been  still  aUowed  to  remain  in  the  case  of  the  ordinary  decrees 
le  Supreme  Court,  the  Court  itself  at  last  abolished  them  by  the  Act 
ederunt,  23d  November  1613,^  by  which  letters  of  homing  were 
minted  to  pass  on  all  the  Court's  own  decrees,  as  th^y  had  been 
ionsly  allowed  by  the  Legislature  on  those  of  inferior  Judges, 
rhe  general  use  of  the  letters  of  homing  came  also  to  supersede  the 
rs  of  four  forms,  even  when  the  obligation  was  simply  ad  factum 
tandwnv.  The  letters  of  four  forms  whilst  in  use,  and  thereafter  the 
rs  of  homing,  were  the  first  steps  in  the  procedure  having  in  view 
mprisonment  of  a  debtor  at  the  instance  of  his  creditor. 
)y  the  3d  and  4th  articles  of  the  letters  of  four  forms,  the  debtor  had 
iltemative  given  him  of  entering  himself  a  prisoner  in  one  of  the 
ireign's  jails.  On  his  non-compliance  with  these  charges,  the  letters 
ined  him  to  be  denounced  rebel,  and  declared  his  moveables  to  be 
[seated  to  the  public  use,  and  letters  of  caption  were  then  issued  for 
pprehension  and  imprisonment  And  here  a  remarkable  peculiarity 
le  forms  of  procedure  requires  to  be  noticed,  as  tending  to  instruct 

that  the  spirit  of  the  law  was  hostile  to  the  right  of  imprisonment 
uvil  debt,  and  that  strong  ground  was  at  first  thought  necessary  on 
ih  to  proceed  to  extremities  with  the  debtor.  If  the  debtor  acted  on 
alternative  pointed  out  in  the  3d  and  4th  articles  of  the  letters  of 

forms, — by  putting  himself  in  ward, — there  was  no  need  of  any 
ler  writ  against  him.  But,  in  case  of  his  failing  to  do  so,  the  letters 
tar  to  have  contained  no  authority  to  apprehend  him.  The  simple 
se  would  have  been,  as  in  the  act  of  warding,  to  grant  authority  to 
ison  him,  and  detain  him  till  he  should  make  payment ;  as  that 
truly  the  object  aimed  at  But,  except  within  a  royal  burgh,  the  Fictitious 
•payment  of  an  ordinary  debt  was  not  then  considered  a  sufficient 
osible  ground  on  which  to  imprison  a  debtor;  and,  the  order  to 
e  payment  being  under  a  writ  in  the  Sovereign's  name,  and  sane- 
ed  by  the  Sovereign's  authority,  the  device  and  fiction  were  resorted 
f  holding  that  the  non-payment  amounted  to  the  crime  of  rebellion 
nst  the  royal  authority.  Accordingly,  after  the  expiry  of  the  time 
wed  to  the  debtor  to  pay  the  debt,  if  he  did  not  pay,  he  was  said  to 

^  PreBerved  in  Spottiswoodc's  Practicks,  pp.  149,  150. 
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fail  to  obey  the  command  of  the  Sovereign, — he  was  denounoedaidid, 
and  letters  of  caption  were  issued  against  him,  authoriaiiig  bk  ifflpno" 
ment  on  the  ground  not  of  failure  to  pay  the  debt,  but  of  Hie  MSm 
rebellion.^ 

Until  the  passing  of  the  Personal  Diligence  Act  of  1838,  that  fictn 
continued  to  be  the  ostensible  ground  on  which  the  impnaomnnttf 
parties  for  civil  debt  took  place,  except  in  the  case  of  the  Act  of  Vut 
ing  in  royal  burghs,  and  in  some  others  of  minor  importance  by  speeU 
Statutes.  But  the  real  ground  was  the  non-payment  of  the  debt  Hi 
imprisonment  was  for  the  debt ;  and,  on  passing  the  Personal  DiligeM 
Act,  new  forms  of  procedure  were  introduced,  which  placed  that  luttai 
on  its  correct  footing,  and  practically  abolished  the  fiction. 

In  order  to  diligence,  there  must  always  be  the  decree  and  vtnut 
of  a  competent  Court  The  decree  may  be  of  registration,  oi  in  a 
ordinary  action. 

Thus  far  there  has  been  no  change  made  by  the  Act  of  1838.  IVn 
must  still,  as  formerly,  be  a  decree  and  warrant  But  under  the  foW 
superseded  by  the  Act  of  1838,  when  ultimate  diligence  agunatih 
debtor's  person  was  intended,  the  first  step  was  to  raise  (as  it  wastenafli) 
letters  of  horning,  at  the  instance  of  the  creditor,  against  the  debtor. 

Homing  is  a  writ  in  the  name  of  the  Sovereign,  addressed  to  ntt- 
sengers-at-arms  generally,  as  the  Sovereign's  sheriffs  in  that  paii  lUi 
writ  consists  of  two  parts :  In  the  first,  which  may  be  called  the  nina- 
tive,  it  recites  a  representation,  or  complaint,  made  by  the  oeStM; 
setting  forth  the  debtor's  obligation,  with  the  decree  against  him,  as  thi 
warrant  of  the  diligence.  If  the  decree  is  by  the  Court  of  SeaflioD,!! 
is  itself  a  sufficient  warrant.  If  by  an  inferior  Court,  it  is  produced  ii 
the  Bill  Chamber,  with  a  petition  or  bill,  addressed  to  the  Lorda  d 
Session,  praying  for  letters  of  homing,  upon  which,  if  all  is  regular,  fti 
Clerk  of  Court  in  the  Bill  Chamber  writes  the  warrant  in  tibe  worii 
'  Fiat  ut  petitur ;'  and  the  bill  with  this  deliverance  becomes  the  vaioi 
of  the  letters.  The  recital,  in  either  case,  is  followed  by  the  second  pail 
called  the '  will,'  because  of  the  words  with  which  it  commences,  'Ontwi 
is.'  This  contains  a  warrant  to  any  niessenger-at-arms,  in  the  Son 
reign's  name,  to  charge  or  command  the  debtor  to  pay  the  debt,  or  full 
the  obligation,  within  a  specified  number  of  days,  varying  according  t 
circumstances,  under  the  pain  of  rebellion  and  being  put  to  the  hen 
Then  follows  an  order  that  if  the  debtor  fail,  the  specified  days  beiii 
elapsed,  the  messenger  shall  immediately  thereafter  denounce  him  tk 
Queen's  rebel,  put  him  to  the  hom,  and  use  the  whole  other  cider  Bgum 
him  prescribed  by  kw. 

It  was  competent  and  usual  to  incorporate  with  letters  of  honim 
warrant  to  arrest  and  poind  the  debtor's  moveable  goods  and  efTeeb 
except  when  the  obligation  sued  on  was  ad  factum  prmstandum,  i 
which  case  there  was  no  warrant  either  to  arrest  or  poind;  iJoA  a 

1  Thorn  V.  Black,  10th  Dec.  182S,  7  Sh.  158. 
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ccept  in  that  case)  the  warrant  was  granted  as  matter  of  coarse,  and 
old  do  no  harm,  it  was  usual  to  obtain  it, — from  whence  the  letters  in 
)8t  frequent  use  (except  as  applicable  to  obligations  ad  /acHwi  prce^ 
mda)  were  letters  of  homing  and  poinding;  but  it  is  the  proper 
ming  alone  that  we  have  to  consider,  in  connection  with  the  diligence 
;aixi8t  the  debtor^s  person.  The  letters,  whether  of  homing,  or  of  hom- 
g  and  poinding,  pass  under  the  royal  signet,  and  must  be  subscribed 
r  a  Clerk  to  the  Signet — that  is,  a  Writer  to  the  Signet ;  and,  when 
decree  of  the  Court  of  Session  is  their  warrant,  they  bear  the  date  of 
le  decree.  They  express  both  the  year  of  God  and  of  the  Sovereign's 
ign.  The  date  of  signeting, — that  is,  of  impressing  the  royal  signet 
*  seal, — whether  the  same  as  the  date  of  the  decree  or  not,  is  written 
f  the  acting  Keeper  of  the  Signet  upon  the  letters,  in  figures,  as -the 
dsi  of  Grod  is  usually  also  written  in  the  letters.  When  issued  upon  a 
scree,  they  not  only  narrate  the  decree,  as  already  mentioned,  but  bear 
» be  *  Per  decretum  daminorum  eoncUii* — these  words  being  written  at 
10  end  of  the  letters,  immediately  before  the  subscription  of  the  Writer 
)  the  Signet. 

When  the  letters  pass  in  consequence  of  the  decree  of  an  inferior  Warrant  for 
ourt,  the  bill  addressed  to  the  Court  of  Session  narrates  the  decree,  ^Sjwo^'' 
lid  contains  a  petition  which  is  in  these  words :  '  Herefore  the  corn- 
plainer  beseeches  your  Lordships  for  letters  of  homing  and  poind- 
ing, at  his  instance,  in  the  premises,  in  common  form. — According  to 
Justice.'  There  is  then  added  the  name  of  the  party  acting  as  agents 
ho  must  be  a  Writer  or  Clerk  to  the  Signet,  in  these  words :  'A.  B/s 
SL'  The  bill,  with  the  grounds  of  debt,  are  examined  by  the  Clerk  of 
ourt  in  the  Bill  Chamber,  who  (assuming  all  to  be  in  due  form)  writes 
1  interlocutor  or  deliverance,  granting  the  prayer  of  the  petition,  and 
hich  is  expressed  shortly  in  these  words :  '  Fiat  ut  petUur,  Because 
le  Lords  have  seen  the  decree,' — or  as  the  case  may  be.  The  bill,  with 
lis  interlocutor  granting  its  prayer,  then  becomes  the  warrant  for -affix- 
tg  the  signet  The  letters  of  homing  contain  a  recital  exactly  cone- 
x>nding  with  that  in  the  bilL  The  will  is  likewise  exactly  similar  to 
lat  in  letters,  proceeding  upon  a  decree ;  except  that — (1.)  as  the  warrant 
not  the  decree,  but  the  interlocutor  or  deliverance  on  the  bill,  the 
ason  for  pronouncing  that  interlocutor,  that  is,  the  words, '  Because 
le  Lords  have  seen  the  decree,'  or  as  the  case  may  be,  will  be  inserted 
.  the  end  of  the  will ;  (2.)  the  date  of  the  letters  will  be  the  date  of  the 
.terlocutor  or  deliverance  at  the  Bill  Chamber;  and,  instead  of  the 
including  words  in  the  case  of  a  decree, '  Per  decretum  dominorum  con- 
Hi'  there  will  be  inserted,  'Ex  deliberatiane  dominorum  eoncUiu*  The 
Iters  of  homing,  when  obtained  in  virtue  of  a  bill  or  petition,  are  in 
1  other  respects  the  same  as  when  following  on  a  decree  of  the  Court 
'  Session ;  and  the  operation  and  efiect  of  the  letters  are  in  both  cases 
ractly  alikei  They  may  be  placed  by  the  creditor  in  the  hands  of  any 
essenger-at-arms  for  execution.    The  messenger  wiU  thereupon  give 


524  LECTURES  ON  CONVEYANCINO.  [BRn.TiT.Yiii 

the  debtor  a  charge  for  payment,  and  return  a  certificate  that  he  hi 
done  so,  which  is  called  his  execution.  I  need  not  here,  howera; 
make  any  remarks  in  detail  on  the  old  procedure  in  execiitioD8,a8ii 
are  presently  to  examine  that  which  is  now  observed,  and  the  two  m 
substantially  alike. 

Letters  of  horning  were  formerly  written  in  rolls  in  the  same  way  ii 
deeds,  decrees  of  Court,  etc. ;  and  the  messenger^s  execution  was  tha 
usually,  though  not  always,  written  on  the  back  of  the  letters.  Hem 
the  letters  contained  an  order  to  the  messenger  to  deliver  or  letamttii 
same  duly  executed  and  indorsed  by  him  to  the  bearer,  that  is,  ^i 
creditor;  and  the  execution,  on  account  of  the  above  mode  of  wiitiiigil|| 
was  often  called  simply  the  *  indorsation.' 
Denunciation.  The  command  of  the  Sovereign,  through  the  messenger- at-anns^witj 
that  the  debtor  should  pay  (or  as  the  case  might  be)  within  tiie 
specified,  under  the  pain  of  rebellion  and  being  put  to  the  horn;  i4jj 
supposing  that  command  not  to  be  obeyed,  the  messenger  was 
immediately  after  expiry  of  the  days  of  charge,  to  denounce  him  rH] 
and  put  him  to  the  horn.  For  doing  so,  the  homing  itself,  with! 
charge  or  execution,  and  the  fsuct  that  the  days  of  charge  had  ei 
formed  the  messenger's  warrant.  Having  the  letters,  with  the  execut 
in  his  hand,  he  was  supposed  to  proceed  with  two  witnesses  to 
market  cross  of  Edinburgh,  or  of  the  head  burgh  of  the  shire  d 
debtor's  domicile,  and  there,  after  crying  three  several '  oyesses,'— ( 
derived  from  the  old  French  word  '  oyer,'  to  hear, — ^that  is,  after 
calling  upon  the  lieges  to  listen,  he  read  the  letters  aloud,  and,  blowh|^ 
three  blasts  of  a  horn,  denounced  or  proclaimed  the  debtor  a  rebel  to  fti 
Sovereign.  It  was  also  supposed  that  he  affixed  a  copy  of  the  letters  aai 
execution  to  the  market  cross.  These  things  were  supposed  to  hiit 
taken  place ;  for,  although  the  messenger  and  witnesses  subscribed  tk 
execution  of  denunciation,  expressly  bearing  that  the  procedure  did 
actually  occur,  it  long  ago  fell  into  disuse;  the  denunciation  being,* 
fact,  written  as  a  mere  piece  of  form,  and  subscribed  by  the  mesacDget 
and  witnesses  in  the  messenger's  own  chambers. 

The  charge  to  pay  or  fulfil,  following  on  the  letters  of  homii^ 
remained  in  force,  as  a  warrant  for  denunciation,  only  for  a  year  and 
day  after  its  date.  If  the  year  and  day  were  allowed  to  expire  withoat 
denunciation,  a  new  charge  was  necessary  in  order  to  authorise  that  pro* 
ceeding,  which  could  only  take  place  on  the  lapse  of  the  days  of  the  new 
charge.  And  the  denunciation  was  of  no  effect  if  not  recorded,  along 
with  the  horning  and  execution  thereof,  within  fifteen  days  after  tta 
date  of  the  denunciation,  in  the  General  Eegister  of  Homings  at  Edin- 
burgh, or  the  particular  register  kept  for  the  shire  of  the  debtors' 
domicile. 

The  effects  of  the  denunciation  were,  in  various  respects,  severely 
penal;  but  at  present  we  are  considering  only  its  consequence  as 
authorising  the  imprisonment  of  the  debtor's  person.     The  debtor  being 
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inced  rebel,  and  the  homing  and  executions,  including  the  de-  Lbtters  ov 
iadony  being  duly  recorded,  the  creditor  can  apply  to  the  Court 
ssion  for  letters  of  caption.  This  is  done  by  a  petition  or  bill 
Msed  to  the  Lords  of  Session,  and  presented  at  the  Bill-Chamber, 
Dg  forth  that,  upon  a  day  specified,  the  debtor  was  denounced  rebel, 
put  to  the  horn,  by  virtue  of  the  letters  of  horning,  all  the  material 
entB  of  which  the  bill  specifies.  It  specifies  also  the  registration  of 
boming  with  the  executions ;  and  these  are  produced  with  the  bill, 
sh  prays  for  letters  of  caption  at  the  creditor's  instance  in  common 
L  On  this  bill,  a  deliverance  or  interlocutor,  in  the  following  words, 
^tten  and  signed  by  the  Bill-Chamber  Clerk : — '  Fiat  ut  petitur, 
rase  the  Lords  have  seen  the  registered  homing.'  The  bill,  with 
deliverance,  is  then  the  warrant  for  ttie  letters  of  caption,  which  run 
be  Sovereign's  name,  and  are  addressed  to  messengers-at-arms  as 
ifis  in  that  part,  in  like  manner  with  the  homing.  They  also  con- 
of  two  parts — the  narrative  and  the  will  The  former,  the  narrative, 
a  exact  transcript  of  the  bill,  mtUatis  mutandis.  The  will  consists 
everal  i)arts, — (1.)  a  charge  to  the  messengers,  in  the  Sovereign's 
iSy  to  command  sheriffs,  stewards,  provosts  and  magistrates,  and 
sengers-at-arms,  to  apprehend  the  debtor,  put  him  within  their 
<K>th,  and  detain  him  there  until  he  fulfil  the  charge  of  the  letters 
loming ;  giving  them  power,  if  necessary,  to  open  all  lockfast  places, 

use  l^e  Sovereign's  keys  (that  is,  force)  for  that  purpose.  This  the 
ci£f8,  etc.,  are  to  do  within  three  days  after  they  are  charged  to  that 
ct,  under  the  pain  of  rebellion  and  putting  them  to  the  horn,  with 
sfication  that  if  they  &il,  the  three  days  being  elapsed,  the  Sovereign's 
3r  letters  shall  be  directed  against  them,  charging  them  thereto  sim- 
•fen  There  is  then  inserted  the  reason  of  the  *Fiatl — '  Because  the 
ds  have  seen  the  registered  homing ;'  and  the  letters  conclude  with 

date,  which  is  always  that  of  the  deliverance  upon  the  bUL  Pro- 
ding  on  a  bill,  and  not  on  a  decree,  the  caption  bears  to  be  'eo; 
^benUionB  dominorum  concilii,*  It  passes  the  Signet,  and  must  be 
led  by  a  Writer  or  Clerk  to  the  Signet.  The  date  of  signeting  is  put 
by  the  keeper ;  and  the  bill,  with  the  'fiat  *  thereon,  is  retained  at 

Signet-Office  as  the  warrant  for  issuing  the  letters. 

In  older  practice,  letters  of  second  caption  were  in  use  to  be  directed  sboond 
inst  sheriffs  and  magistrates,  charging  them  within  three  days  to  ^^"^*'''^'* 
irehend  the  debtor;  and,  if  they  disobeyed,  denunciation  followed, 
I  simple  letters  of  caption  were  issued,  under  which  the  sheriffs  and 
gistrates  themselves  might  be  incarcerated ;  but  proceedings  of  that 
kure  are  now  entirely  obsolete.^ 

The  caption  was,  by  itself,  a  sufficient  warrant  to  any  messenger-at- 
QS  to  apprehend  and  incarcerate  the  debtor,  and  to  keepers  of  prisons 
receive  and  detain  him ;  and,  whilst  he  was  detained,  the  keeper  of 

The  forms  of  the  writa  can  be  referred  to,  as  matters  of  cariosity,  in  Dallas' 
ks,  YoL  iL  p.  18  ft  19,  Edit.  1774 
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the  prison  necessarily  retained  the  caption ;  but,  as  late  as  the  ye« 
when  the  last  edition  of  the  Styles  of  Signet  Letters  was  issued 
Juridical  Society,  messengers-at-arms,  in  some  paits  of  the  o 
were  in  use  to  charge  the  magistrates  to  receive  the  debtor 
they  incarcerated  him. 


CHAPTER   11. 

^RsoNAL  j^jj^  the  forms  now  explained  may  still  competently  be  m 

ACT.  in  most  cases  it  will  be  found  best  to  resort  to  those  introdc 

the  Personal  Diligence  Act,^  which  have  thrown  aside  the  fie 
prominent  in  the  older  forms,  and  are  in  all  respects  perfectly 
This  Act  came  into  operaticm  &om  and  after  31st  Decemba 
and,  by  sect.  1,  it  is  enacted,  that  when  an  extract  shall  be  issoi 
decree  or  Act  pronounced  by  the  Court  of  Session,  Teind  C( 
Justiciary  Court,  or  of  a  decree  (of  registration)  proceeding  ^ 
deed,  decree-arbitral,  bond,  protest  of  a  bill,  promissory-note,  or  I 
note,  or  upon  any  other  obligation  or  document  on  which  execnt 
competently  proceed,  recorded  in  the  books  of  Council  and  Sei 
of  the  Court  of  Justiciary,  the  extractor  shall,  in  terms  of  thef 
(No.  1)  annexed  to  the  Act  (or  as  near  to  the  form  thereof  as 
stances  will  permit),  insert  a  warrant  to  charge  the  debtor  or 
to  pay  the  debt  or  perform  the  obligation,  within  the  days  o 
under  the  pain  of  poinding  and  imprisonment,  and  to  arrest  u 
and  for  that  purpose  to  open  shut  and  lockfast  places.  In  ten 
section,  extracts  of  decrees,  including  those  of  decrees  of  rq 
are  made  equivalent  to  extracts  of  such  decrees  followed  by 
homing,  or  of  homing  and  poinding  in  the  older  form ;  and,  act 
by  sect  3  of  the  Act,  it  is  declared  lawful,  by  virtue  of  such  c 
charge  the  debtor  or  obligant  precisely  in  terms  of  the  decree ; 
messenger  executing  the  same  is  to  return  an  execution  in  ten 
schedule  (No.  2)  thereto  annexed,  or  as  near  that  form  aa  circi 
will  permit. 

By  sect.  7,  provision  is  made  for  the  case  of  assignees,  exc 
others,  acquiring  right  to  extracts,  with  or  without  execution  t 
By  sect.  8,  persons  having  obtained,  or  having  right  to,  e 
the  old  form,  can  competently  obtain  supplementary  extracts  i 
rants  to  charge  in  the  new  form,  and  proceed  thereon  agreeal 
provisions  of  the  Act. 

And  by  sect  9,  extracts  from  the  Sheriffs'  Courts  are  place 
same  footing  (as  regards  proceedings  within  the  SherifiEs'  jurisdi 
extracts  from  the  Supreme  Court  within  the  jurisdiction  of  thai 

U  &  2  Vict  cap.  1 14. 
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'he  warrant  authorised  by  the  Act  is  addressed,  in  the  case  of  Personal 
3s  of  the  Court  of  Session,  to  messengers-at-arms,  authorising  them  ^^^^^^ 
uge  in  Her  Majesty's  name  and  authority ;  in  the  case  of  Sheriffs' 
es,  to  messengers-at-arms  and  officers  of  Court,  simply  authorising 

to  charga  In  the  former  case-— diligence  proceeding  on  decrees 
ipreme  Court — authority  is  given  to  charge  the  debtor, '  personally, 
it  his  dwelling-place,  if  within  Scotland,  and,  if  furth  thereof,  by 
irering  a  copy  of  charge  at  the  Becord  Office  of  the  Keeper  of  the 
)rds  of  the  Court  of  Session;'  in  the  latter  case — diligence  pro- 
ig  on  decrees  of  Sheriff  Court — authority  is  given  simply  to  charge 
sbtor '  personally,  or  at  his  dwelling-place,'  the  Sheriff  having  no 
lotion  beyond  his  own  county.  But  sect.  13  of  the  Act  makes 
aon  for  obtaining,  in  a  simple  form,  the  extension  of  any  Sheriff's 
nt  by  concurrence  of  the  Lords  of  Session,  or  by  concurrence  of 
er  Sheriff,  on  the  application  of  the  party. 

IThere  the  extract  decree  is  against  an  unincorporated  company,  Charob  on 
'arrant  to  charge  will  be  against  the  company,  and  partners  thereof  ao^inst  a 
ally ;  and  the  company,  when  constituted  by  a  proper  firm — for  compaky. 
pie,  *  Brown  &  Ca' — can  be  cited  by  the  company  name  or  firm, 

the  name  by  which  it  grants  obligations.  Citations,  in  such  cases, 
e  given  to  the  company  without  citing  any  of  the  partners  ;^  and 
rarrant  against  such  a  company,  and  the  partners  thereof  generally, 
rithout  stating  their  individual  names,  is  an  authority  to  charge,  not 
the  company,  so  constituted,  as  a  company,  but  each  of  the  partners 
idually.'  Indeed,  a  warrant  against  a  company  and  one  partner, 
natim^  was  held  to  authorise  a  charge  against  another  partner,  though 
lamed.^  In  all  such  cases  it  lies  with  the  messenger  to  discover 
are  the  individuals  composing  the  company.  Further,  a  bond  by  a 
any  with  a  descriptive  denomination  (such  as  the  'Portsoy  Distillery 
Mmy')  for  a  cash-credit,  binding  the  company,  and  the  existing  and 
e  partners,  was  found  to  be  a  warrant  for  letters  of  homing,  not  only 
tst  partners  named  in  the  bond,  but  also  against  any  other  indivi- 
partners  of  the  company,  under  which  a  charge  could  be  given  to  a 
ler  who  had  joined  the  company  after  the  date  of  the  bond,  and  who 
in  terms  of  the  contract  of  co-partnery,  become  liable  for  all  the 
Any  obligations.^  From  the  report  of  M'Lean's  case,  it  would  appear 
a  charge  against  a  company  with  only  a  descriptive  denomination  is 
apetent  This  seems  to  arise,  in  part  at  least,  from  their  not  granting 
[ations  by  signing  the  descriptive  name.  In  such  cases  the  creditor 
proceed  against  the  company  only  by  ordinary  action,  in  which  it 
id  appear  necessary  to  call  the  partners,  or  some  of  them,  indivi- 

'onyth  V.  Hare  9l  Co.,    ISth  Nov.  '  Knox  v.  Martin,  12th  November  1S47, 

,  13  Sh.  42.  10  D.  50. 

liomson  V.  liddeU  &  Co.,  2d  July 

>  F.  C. ;  Wallace  v,  Plock,  19th  June  ^  M'Lean  v.  Rote,  9th  December  1S36, 

•  3  D.  1047  ;  see  also  Drcvr  v.  Lams-  15  Sh.  236. 

14th  Jan.  1S65,  3  Macph.  384. 
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dually.  But  diligence  can  be  raised  against  the  partnen  indi 
and  without  charging  the  company.^  On  this  somewhat  nice 
point  I  recommend  to  yourperusal  Lord  MoncreifiTs  note  in  MXe 
A  SherifiTs  warrant  is  effectual  to  charge  debtors  resident  n 
jurisdiction ;  and  when  a  protest  against  a  company,  and  the  t 
vidual  partners  thereof,  was  registered  in  the  Sheriff-court  Boo! 
shire  within  which  the  company  (which  had  been  dissolved)  ha 
on  business,  and  within  which  one  of  the  partners  actually  res 
extract  and  warrant  were  held  sufficient  authority  to  charge  tha 
although  the  only  other  partner  resided  in  a  different  shire, 
protest  had  not  been  registered  against  him.'  The  warrant,  w! 
the  Court  of  Session,  points  out  the  manner  in  which  the  chaig 
given  to  the  debtor,  thus, — '  personally,  or  at  his  dwelling-place^ 
'  Scotland,  and,  if  furth  thereof,  by  delivering  a  copy  of  chaij 
'  Kecord  Office  of  the  Keeper  of  the  Records  of  the  Court  of 
Cases  in  which  the  charge  is  given  personally  require  no  remarl 
is  always  desirable  that  there  should  be  personal  execution,  wh 
practicable.  If  the  debtor  cannot  be  personally  apprehended,  tl 
or  sheriff  in  that  part,  that  is  the  messenger-at-arms,  will,  as 
by  the  Act  1540,  cap.  75  (which  is  held  to  apply  to  diligence  a 
proper  actions),  pass  to  the  gate  or  door  of  the  party's  princip 
ing-place,  desire  entrance,  and,  if  that  is  granted,  exhibit  the 
If  admission  is  obtained,  the  messenger  delivers  his  executic 
debtor  personally.  If  it  appears  he  cannot  get  the  party  perso 
will  execute  the  charge  by  offering  a  copy  of  the  letters  or  pre 
servant,  or  some  other  inmate,  to  be  given  to  the  debtor.  This 
at  the  dwelling-house,  and  not  elsewhere,  and  the  execution  mus 
If  the  warrant  is  not  received,  the  messenger  is  to  affix  it  upon  1 
cipal  gate  or  door  of  the  house.  If  entrance  is  not  obtained,  tl 
is  first  to  give  six  knocks  at  the  door,  and  then  execute  in  pn 
the  witnesses  at  the  house,  and  affix  the  copy  upon  the  gat€ 
thereof.  If  the  knocks  are  not  given,  the  execution  will  be  ani 
When  the  debtor  is  not  charged  personally,  it  is  necessary  to  b 
accurate  in  making  the  charge  at  his  principal  dwelling-place, 
the  debtor  had  his  dwelling-place  in  the  country,  but  happened 

^  See  ou  ibis  subject  Pollock  v.  Com-  1854,  16  D.  339. 

mercial  Bank,  28th  July  1828,  3  WiL  &  '  Niabet  v.  his  Factor,  30th  J 

Sh.  App.  36«5 ;  Sea  Insurance  Co.  of  Scot-  Elcbies,  Execution,  No.  2. 

land  V.  Gavin,  17th  Feb.  1827,  5  Sh.  735.  *  Darling's  Powers  and  Dutw 

^  Sutherland  v,   Gunn,    17th    January  sengers-at-Arma,  p.  31,  and  case 

^  *  Lockhole'  citation  was  abolished  in  Small  Debt  cases  by  34  &  35  Viet 
which  provides  that  the  modes  of  citation  required  by  the  Act  of  1540  shi 
legal  or  valid  in  such  cases,  except  where  the  officer  of  court  is  satisfied 
defender  is  avoiding  citation,  or  has  within  forty  days  removed  from  his 
premises,  and  his  place  of  dwelling  for  the  time  is  not  known.  In  this  cssi 
affixing  the  warrant  to  the  door  of  the  house  or  premises,  or  leaving  it  in  the 
an  inmate,  the  officer  is  to  send  a  copy  of  it  in  a  registered  letter  bjr  posl 
address  which  after  diligent  inquiry  he  may  deem  most  likely  to  find  the  de^ 
to  his  last  known  address. 
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lodging-house  in  Edinburgh  at  the  time  of  the  charge,  execution  in  the 
inds  of  his  servant  in  the  lodging-house  (he  being  within,  and  asleep 
;  the  time)  was  found  nuIL  It  ought  to  have  been  at  his  house  in  the 
mntry,  or  to  himself  personallj.^  And  as  execution  of  arrestments  at  a 
trty's  counting-house,  which  was  apart  from  his  dwelling-house,  has  been 
vund  not  sufficient,  as  not  in  conformity  with  the  Statute  of  1540,it  maybe 
dd  that  execution  of  a  charge  on  decree  and  warrant  would  be  equally  so.' 

When  the  debtor  is  furth  of  Scotland,  he  is  to  be  charged  at  the  Fubth  ov 
ffice  of  the  Keeper  of  the  Kecords  of  the  Court  of  Session ;®  and  by  ^^'^^''^•^^• 
he  Act  6  Geo.  lY.  cap.  120,  sect.  53,  the  mode  of  citation  edictally  is 
xtended  to  persons  not  having  a  dwelling-house  in  Scotland,  and  forty 
ays  absent  from  their  usual  place  of  residence;  such  persons  being 
ppointed  to  be  charged  as  prescribed  by  the  Act  in  the  case  of  foreigners. 
f  the  charge  is  on  the  warrant  annexed  to  an  ordinary  decree,  or  decree 
f  r^istration,  in  the  new  form,  the  warrant  contains  the  power  to  exe- 
ate  against  parties  furth  of  Scotland.  But,  if  letters  of  homing  are  used, 
nthority  to  charge  edictally  requires  a  special  warrant,  obtained  by 
letition  or  bill  presented  to  the  Court  of  Session  in  the  Bill-Chamber.^ 

We  have  next  to  consider  the  subject-matter  of  the  charge, — the  subjbct. 
Ayment  which  the  debtor  is  to  be  charged  to  make,  or  the  obligation  ^J^SS.^' 
rhich  he  is  to  perform.  This  is  regulated  by  the  contents  of  the  pre- 
eding  decree.  When  letters  of  homing  were  in  use,  and  there  had 
leen  partial  payments  to  account  of  the  sum  in  the  obligation  or  decree 
n  which  the  homing  proceeded,  these  were  usually  recited  in  the 
loming ;  and  a  charge  given,  without  crediting  sums  actually  paid  to 
ecount,  was  suspended^  The  decree,  and  warrant  to  charge  appended 
0  it,  will  of  course  be  for  the  sum  due  at  its  date.  If  p£ui  be  paid 
lefore  the  charge  is  given,  a  probative  certificate,  or  other  marking  in- 
truding this,  should  be  written  on  the  warrant,  and  notice  thereof 
hould  appear  in  the  messenger's  copy  and  execution.  The  warrant  next 
pecifies  the  party  to  whom  payment  or  performance  is  to  be  made. 
VlieTe  this  is  an  individual,  the  case  is  simple,  requiring  no  remark. 
¥here  the  party  is  a  company,  a  distinction  is  to  be  observed  between 
me  with  a  proper  firm  or  company  denomination,  and  one  with  merely 
.  descriptive  firm.  In  the  former  case,  that  of  a  proper  firm,  the  charge 
[lay  be  at  the  instance  of,  and  to  pay  to,  the  company,  without  naming 
ny  of  the  partners.*  In  the  latter  case,  that  of  a  descriptive  firm,  there 
an  be  no  charge  at  the  instance  of  the  company  alone.  There  ought  to 
)e  conjoined  with  the  name  of  the  company  the  names  of  the  directors, 
rt  of  some  officer  authorised  to  raise  diligence  for  the  company.     The 

1  Brace  v.  Hall,   13th  July  1708,  M.  *  Monteith  v.  Murray,  18th  July  1677, 

1696.  M.  3685. 

'Fraser,  Reid,  &  Sons  v.  Lancaster  k 

Jamieson,  14th  January  1795,  M.  3706 ;  ^  M'Martin  v.  Forbea,    12th   February 

8h«^  Fairlie,  9l  Co.  v.  Garden,  2l8t  Feb.  1824,  3  Sh.  275. 
1822,  1  Sh.  337. 

'  Personal  Diligence  Act,  and  Act  of  ^  Forsyth  v.   Hare  &   Co.,   18th  Noy. 

SederuDt,  24th  Dec  1838,  sect.  7.  1834,  13  Sh.  42. 
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charge  will  be  at  the  instance  of  the  company,  and  of  such  diiecton  ot 
officer,  and  to  pay  to  the  directors  or  officer  for  behoof  of  the  oompsny. 
If  the  charger  is  a  foreigner,  it  was  formerly  necessary  that  he  should 
appoint  a  mandatory  resident  in  this  country,  at  whose  instance,  as  wdl 
as  his  own,  the  diligence  should  proceed.  But  this  has  been  altered, 
at  least  as  to  cases  where  the  diligence  does  not  proceed  on  a  bill  or 
petition  to  the  Court^  It  may  still  be  questioned  if  a  mandatory  is  not 
necessary  where  the  diligence  proceeds  on  a  bill  or  petition ;  the  hOl 
imparting  to  the  proceeding  something  like  a  process  or  suit' 

We  next  come  to  the  indtunce,  or  days  of  charge  within  which  the 
party  is  to  pay  the  debt  or  fulfil  the  obligation.  In  the  case  of  bills  and 
promissory-notes,  the  days  are  six,  when  the  debtor  is  resident  witlm 
Scotland  ;  and  in  bonds  the  case  is  the  same,  where  there  is  a  conseatto 
registration  for  execution  on  six  days'  charge ;  including  in  thiscat^ory 
the  case  of  all  bonds  having  the  consent  to  registration  in  the  toon 
annexed  to  the  Heritable  Securities  Act*  This  Act  (sect  2)  gives  to  the 
short  clause  contained  in  bonds  and  dispositions  in  security,  in  the  fom 
thereby  authorised,  the  import  of  a  full  clause,  with  consent  to  regiala- 
tion  for  execution  on  six  days'  charge;  and  the  Titles  to  Land  Act  of 
1860^  extends  the  power  to  make  use  of  such  short  clause  to  the  case  of 
all  deeds.^  When  there  is  no  such  consent,  the  days  will  be  foarteeii,if 
letters  of  homing  are  used,  and  fifteen  if  not,  for  any  debtor  resident  ii 
Scotland,  and  not  in  Orkney  or  Shetland.  The  space  of  fourteen  dajsis 
fixed  as  to  such  charges,  on  all  letters  passing  the  Signet,  by  the  Cout 
of  Session  Act  ;^  that  of  fifteen  days  on  other  charges,  according  to  na- 
memorial  usage,  recognised  by  the  Act  of  Sederunt,  23d  November  1611 
Where  the  parties  are  resident  in  Orkney  or  Shetland,  the  dajs  of 
charge  on  an  ordinary  decree  of  Court,  or  on  a  decree  of  registratMHi,  ia 
which  there  is  no  consent  to  registration  for  execution  on  a  shorter 
indudce,  will  be  forty .^  But  if  the  charge  is  on  letters  of  hoiniDg,or 
other  letters  passing  the  Signet,  the  days  in  this  case  are  only  twentj- 
one.^  And,  when  the  party  is  furth  of  Scotland,  the  charge,  whether  on 
letters  of  homing  in  the  old  form,  or  in  edictal  charges  upon  decrees  and 
registered  protests,  will  be  on  twenty-one  days ;  and  that  not  only  ii 
the  case  of  bills  and  promissory-notes,  but  of  bonds  with  express  consenl 
to  execution  on  shorter  indtbdcey^ 


^  Bobs  v.  Shaw,  8th  Maroh  1849,  11  D. 
984. 

'  See  Lord  Wood's  observations,  in  the 
case  of  Cook,  26th  Nov.  1850,  13  D.  169. 

MO  A  11  Vict  cap.  60. 


«  23  ft  24  Vict.  Cftp.  143. 

6  13  ft  14  Vict  cap.  36,  sect  SL 

^  1685,  cap.  43. 

'  13  ft  14  Vict.  cap.  36,  sect  SL 


^  The  Acts  of  1847  and  1860,  here  referred  to,  were  repealed  by  31  ft  32  Viet  of 
101,  sect.  138  whereof  re-enacts  the  provision  contained  in  the  Act  of  1860. 


b  The  Court  of  Session  Act  of  1868  (31  ft  32  Vict.  cap.  100),  sect.  14^  by  which  tbe 
indueuB  on  summonses  and  other  letters  passing  the  signet  are  diortened  to  seven  diy* 
when  the  defender  is  within  Scotland,  and  fourteen  days  when  in  Orkney  or  Shetfiai 
or  any  other  island  of  Scotland,  or  furth  of  Scotland,  declares  that '  auch  shorter  mdtof 

*  shall  also  be  competent  and  sufficient  in  respect  to  all  edictal  ohargea  npoo  deereeiao^ 

*  registered  protests ;  provided  always  that,  in  all  cases  where  any  ahorter  mdttekt  thai 
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Charges  on  decrees  of  the  Teind-Court  are  on  ten  days ;  upon  the 
arrants  in  Exchequer  Court  decrees  (which  warrants  are  addressed  not 
I  messengers-at-arms,  but  to  the  Sheriffs  of  counties),  where  the 
Ksees  are  in  favour  of  the  Crown,  on  six  daya^  In  other  cases,  charges 
1  Exchequer  warrants  are  on  twenty  days.  No  case  appears  to  have 
icurred  of  a  consent  to  execution  on  less  than  six  days'  charge ;  and  in 
le  case  of  Forrester^  Lord  Meadowbank  says,  '  I  suspect  the  Court 
iroidd  startle  not  a  litUe  to  find  the  party  consenting  to  restrict  the  six 
lays'  charge  to  three,  to  one,  or  to  none  at  all' 

We  next  come  to  the  sanction  under  which  the  charge  is  given,  or  Poindino  and 
le  l^al  consequences  of  non-fulfilment,  viz., — 'under  the  pain  Qf "«'*'*^^****^- 
binding  and  imprisonment.'  These  consequences  were  both  incurred 
nder  tiie  letters  of  homing, — the  imprisonment,  by  the  expression 
mder  the  pain  of  rebellion  and  putting  him  to  the  horn,'  which  inferred 
aprisonment  as  in  the  case  of  a  rebel  against  the  royal  authority, 
he  poinding  was  ordered  in  terms  importing  that  it  could  take  place 
\  early  as  an'estment,  which  was  competent  immediately  after  issuing 
f  the  letters  of  homing,  and  without  even  a  previous  charge  to  the 
ebtor.  But  there  could,  in  reality,  be  no  poinding  till  the  charge  for 
ayment  had  been  given  and  had  expired ;  and  the  new  form,  consis- 
sntly  ¥dth  the  legal  rule  on  this  point,  does  not  order  the  poinding 
ntil  expiry  of  the  charge. 

A  variation  which  occurs  in  cases  where  a  debt  is  payable  by  in- 
talments,  or  when  the  charge  is  to  be  given  for  payment  of  an  annuity, 
I  here  introduced  in  the  following  words : — *  The  terms  of  payment 
leiDg  always  first  come  and  bygone.'  By  the  use  of  these  words,  the 
[ecree  and  warrant  become  effectual  (as  letters  of  horning  likewise  may 
»)  for  charges,  not  only  in  reference  to  what  is  due  at  their  date,  but 
or  all  future  pajrments  after  the  terms  of  payment  thereof  are  past. 
Hie  form  which  was  in  use  in  the  letters  of  homing  in  such  case  will  be 
bond  in  the  Juridical  Styles.' 

We  next  have  warrants  to  arrest,  and,  in  case  of  failure  to  obey  the 
xharge,  to  poind, — ^which  I  will  notice  in  connection  with  the  diligence 
kgainst  the  debtor's  moveables.  The  extract  is  authenticated  by  the 
labscription  of  the  extractor  in  the  Court  of  Session,  and  of  the  Sheriff- 
slerk,  when  in  the  Sheriff-Court ;  and  the  proper  oflScer  must  subscribe, 
fn  the  case  of  M'Ghie,*  the  Sheriff-Clerk  of  one  of  the  wards  of  Lanark- 
shire having  subscribed  a  precept  granted  in  another  ward  of  that  shire, 
)f  which  he  was  not  clerk,  the  precept  was  held  inept. 

M9  at  20  Vict  cap.  56,  sect.  28  h,  31,  '  Style  Book,  iii.  pp.  605  &  619. 

icliediile  (G.)  *  M'Ghie  v.  Henderson,  14th  December 

*  Forrester  v.  Walker,  27th  June  1815,  1827,  6  Sh.  248. 
^  C.                       . 


the  induam  above  mentioned  are  at  present  sufficient,  such  shorter  inducitB  shall  con- 

tinae  to  be  sufficient  after  the  passing  of  this  Act.' 

It  wiU  be  observed  that  the  inducioi  of  charges  against  parties  within  Scotland  are 
^  altered  by  this  Act,  and  remain  fifteen  days  as  formerly,  being  one  day  more  than 
m  tlie  case  of  edictal  charges  against  parties  f urth  of  Scotland. 
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We  now  come  to  the  execution  of  charge,  in  which  the  messenger,  or 
officer  of  Court, — ^after  specifying  the  date,  which  must  be  in  words,  uA 
not  in  figures ;  his  own  name  and  office ;  the  nature  and  date  of  Ik 
warrant ;  and  the  parties — says,  that  he  passed  and  charged  the  debtor 
(in  Court  of  Session  cases,  in  Her  Majesty's  name  and  authority)  topty 
the  debt,  or  fulfil  the  obligation,  as  the  case  may  be,  within  the  space 
mentioned  in  the  warrant,  and  under  pain  of  poinding  and  imprison- 
ment. He  then  states  in  what  manner  the  execution  was  served  on 
the  debtor, — ^viz.,  personally,  or  in  what  other  way, — Tiaming  the  pkee 
at  which  it  was  served,  and  naming  and  designing  the  witness.  TIm 
messenger  or  officer  subscribes  this  execution,  which  the  witaea 
also  subscribes,  adding  the  word  'witness'  to  his  subscription,  in 
like  manner  as  in  the  case  of  an  ordinary  deed.  One  ¥dtness  oolj 
is  now  required  in  executions  of  charge.^  ^  The  execution  will  be 
in  one  or  other  of  the  modes  pointed  out  in  the  Act  1540,  cap.  75, 
which  have  been  already  explained ;  ^  and  it  will  be  recollected  thit 
the  omission,  in  the  execution,  of  the  solemnities  prescribed  by  the 
Act,  will  be  fatal  to  its  validity.  The  execution  must  set  forth,  wiili 
exact  accuracy,  the  nature  and  particulars  of  the  warranty — describing 
not  only  the  debtor  and  the  creditor  by  their  names  and  designstioDi^ 
but  also  specifying  the  fuU  particulars  of  what  the  debtor  is  required  to 
do.  This  is  in  conformity  with  the  Personal  Diligence  Act ;  and  it  is 
a  sufficient  reason  for  doing  so,  that  the  execution  only  is  what  is  to  be 
registered,  in  the  view  of  accumulating  principal  and  interest^  or  d 
further  proceedings ;  and  without  the  above  particulars  the  r^;istratioB 
would  not  be  intelligible.  In  a  case  where  the  execution  described  tbe 
warrant  as  an  *  extract  registered  protested  note  or  bill  of  exchange^' 
whereas  the  true  warrant  was  the  extract  registered  protest  only,  the 
Court  thought  the  validity  of  the  execution  too  doubtful  to  have  justi- 
fied resort  to  imprisonment.'  The  date  of  the  warrant  must  be  correctly 
stated.  Where  the  date,  given  as  that  of  a  Sheriff's  precept  of  poinding 
was  7th  November,  whereas  the  true  date  was  7th  December,  a  chaige 
thereon  was  suspended.  And  a  poinding  was  defeated  where  the  exe- 
cution of  the  letters  of  homing  upon  which  it  proceeded  was  of  a  dite 
obviously  erroneous,  being  prior  to  the  date  of  the  letters  themsetvei' 

By  the  Act  1681,  cap.  5,  it  is  declared  that  none  but  subscdbiog 
witnesses  shall  be  probative  in  messengers'  executions  of  intenUctim 
homings,  or  arrestments.  And,  as  the  witnesses  attest  the  ftctB  Mi 
forth,  they  ought  to  subscribe  each  page,  and  also  the  marginal  addifcioiM^ 
if  any,  along  with  the  messenger.  The  Act  1540,  cap.  74,  required  the 
messenger's  signet  or  stcunp  to  be  impressed  on  his  execution  by  way  d 

^  Personal  Diligence  Act,  sect.  32.  '  Hog  v,  M'Lellan,  2d  June  1797»  ^ 

>  Glen  V.  Black,  19th  Nov.  1841,  4  D.      8346. 


36. 


^  A  witness  is  not  now  required  in  Small  Debt  cases, 
sequestrating,  or  charging — 34  k  35  Vict  cap.  42,  sect  4. 
h  See  supra,  page  628,  note  \ 
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aathenticatjon ;  and  the  Act  1681,  cap.  6,  required  that  the  witnesses  Executiovop 
aboold  be  designed  in  the  body  of  the  execution,  under  pain  of  nullity ;  ^^^^'• 
bat  stamping  was  dispensed  with  by  the  Act  1686,  cap.  4,  which  required 
the  subscription  of  the  messenger  and  witnesses  under  pain  of  nullity ; 
■nd  the  Act  1693,  cap.  12,  directed  that  all  copies  (used  at  service) 
should  bear,  at  length  and  not  in  figures,  the  day  and  date  of  delivery, 
md  also  the  names  and  designations  of  the  witnesses,  in  the  same  way 
IS  the  execution.  In  a  case  where  the  schedule  or  service-copy  of 
nestments  omitted  the  name  and  designation  of  the  witnesses,  the 
oiestments  were  found  nuU.^  These  enactments  are  still  in  force,  except 
bat  now,  as  already  mentioned,  the  Personal  Diligence  Act,  sect.  32, 
ledares  one  witness  to  be  sufficient  for  execution  or  citation.  By  the 
nme  Act  and  section,  extracts,  citations,  deliverances,  schedides,  and 
sxecutions  may  be  either  printed,  or  in  writing,  or  partly  botL 

The  messenger  or  officer  must  have  the  warrant  in  his  possession ; 
but  he  is  not  bound  to  exhibit  it  to  any  one  except  the  debtor.^  And 
it  will  be  presumed  that  the  warrant  was  in  his  possession,  unless  the 
xmtraiy  be  proved.* 

The  Act,  sects.  5  and  10,  declares  it  competent,  at  any  time  within 
^ear  and  day  after  a  charge  has  expired,  to  register  the  execution  in  the 
Beneral  Eegister  of  Homings  at  Edinburgh,  or  in  the  case  of  a  charge 
Ml  a  Sheriffs  warrant,  in  the  particular  register  of  homings  kept  by  the 
Sheriff-clerk  who  has  issued  the  warrant ;  and  such  registration  is  de- 
dared  to  have  the  same  effect  as  if  the  debtor  had  been  denounced  rebel 
in  virtue  of  letters  of  homing,  and  the  letters,  with  the  executions  of 
diaige  and  denunciation,  had  been  recorded  according  to  the  forms  in  use 
it  the  date  of  the  Act  Upon  registration,  a  certificate  is  given  by  the 
reeper  of  the  register,  stating  the  presentment,  the  name  and  designation  of 
he  party  who  has  presented,  the  registration,  the  register,  and  the  date. 

Accumulation  of  principal  and  interest  into  one  capital  sum,  bearing 
nterest,  formerly  arose  only  when  the  registration  took  place  at  the  head 
nugh  of  the  debtor^s  domicile.*  Now  it  will  be  observed  that  the 
^^istration  may  be  either  in  the  General  Begister  at  Edinburgh,  or, 
rhere  it  proceeds  on  a  Sheriffs  warrant,  in  the  county  register.* 
?onnerly,  denunciation  on  letters  of  homing  had  the  further  effect  of  sinolb  and 
acheating  or  confiscating  the  debtor's  whole  moveable  estate  to  the  iJ^'S]^ 
lirown ;  the  creditor  at  whose  instance  it  took  place  being,  in  the  first 
^lace,  entitled  to  payment  of  his  debt  out  of  such  estate,  if  sufficient 
kai  the  rents  and  produce  of  the  debtor^s  heritable  estate,  during  his 
life&me,  fell  to  the  feudal  superior  of  his  lands,  if  he  continued  unre- 
Laxed  or  unrestored  for  year  and  day.     The  first  of  these  penalties  was 

1  Stewart  v.  Brown,  22d  May  1824,  3  Sh.  56. 

*  Lermont  v.  Lermont*s  Heirs,  11th  July  1699,  M.  3096. 

»  Menaes,  p.  293.  *  1621,  cap.  20. 

*  The  Particnlar  Registers  of  Homings  are  not  affected  by  the  Land  Registers  Act 
^  ^868—31  4  32  Vict  cap.  64,  sect.  18. 
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called  the  single  escheat ;  the  second,  the  liferent  escheat  Both  still 
fall  in  the  case  of  denunciation  for  crimes ;  but,  by  the  Act  abolishing 
ward-holdings  in  Scotland/  these  casualties  were  abolished  in  the  case 
of  denunciation  for  civil  debts ;  and  they  have  no  place  in  the  case  d 
registration  under  the  Personal  Diligence  Act. 
WARRAirr  TO  After  expiry  of  the  charge  and  registration,  it  is  competent  to  ap^j 

for  warrant  to  imprison  the  debtor,  as  it  formerly  was  to  apply  for  ca^ 
tion  agaiDst  him,  after  denunciation  and  registration.  The  application 
is  made  by  minute  in  the  Bill-Chamber,  commencing  with  place  and 
date,  and,  in  respect  that  the  charge  is  expired  and  r^stered,  craving 
warrant  to  search  for  and  apprehend  the  person  of  the  debtor,  and  to 
imprison  him  till  he  fulfil  the  charge,  and,  if  necessary  for  that  puipose, 
to  open  shut  and  lockfast  places.  Warrant  is  also  craved,  to  magistiates 
and  keepers  of  prisons,  to  receive  and  detain  the  debtor  accordingly.  Tins 
minute  must  be  signed  by  a  Writer  to  the  Signet ;  and,  being  presented 
to  the  Bill-Chamber  Clerk,  he  will,  if  all  is  found  right,  subjoin  flie 
deliverance  thereon,  in  the  words  *  Fiat  utpetiturl  adding  the  date  and 
his  signature  It  is  essential  that  the  indudoe  shall  have  expired  before 
the  warrant  of  imprisonment  is  applied  for.  Caption  raised  prematurely 
is  inept.^  The  omission  of  the  place  and  date  in  the  minute,  Gxnog 
warrant  to  imprison,  will  render  the  warrant  inept.'  Where  the  name 
of  the  debtor  was  written  in  the  caption  on  erasures  not  authenticated  . 
as  before  subscription,  the  execution  was  foimd  to  be  inoperative  to  pro-  ^ 
duce  the  legal  consequence  of  bankruptcy*  And  where  the  date  of  the 
decree  of  registration  founded  on  was  written  by  mistake,  so  as  to  be 
before  the  bill  founded  on  fell  due,  the  caption  was  suspended.^  If  there 
has  been  any  partial  payment,  it  must  be  noticed.  Incarceration  fori 
larger  sum  than  is  due  authorises  a  claim  of  damages.*  The  notice  can 
apparently  be  made  by  reciting  the  particulars  of  the  payment  in  the 
minute,  after  the  order  to  detain  the  debtor  till  he  fiilfil  the  chaige. 
There  can  here  be  inserted  the  words  :  '  It  being  hereby  acknowledged, 

*  that,  towards  fulfilment  of  said  charge,  the  said  A.  did,  on  the 
'  day  of  pay  to  the  said 

*  B.  the  sum  of  £  ,  to  account  of  the  sums  specified  in  the 
charge.'  It  is  essential  that  the  debtor  know  at  once  how  much  he  has 
to  pay,  in  order  to  obtain  his  liberation ;  indeed,  it  is  now  settled  that 
he  is  entitled  to  be  free  on  consigning  the  amount  of  the  debt  in  the 
hands  of  one  of  the  magistrates  of  the  place  where  the  jail  is  situated 
It  is  competent,  however,  after  a  debtor  is  imprisoned  by  one  creditor, 
for  others  to  arrest  him  in  prison,  which  is  done  by  lodging  their  war- 

1  20  George  II.  cap.  50,  sect.  11.  *  Haaset  t>.  Walker,  5tli  July  1834,  12 

2  Lyle  V.  Greig  and  others,  27th  June      Sh.  932. 
1827,  5  Sh.  845.  «  Lesly  v,  Pringle,  18th  Nov.  1761,  M. 

3  Sim  V.  Vuille,  15tli  Nov.  1845,  8  D.  8.       11,749  ;  see  also  Garden  p.  MOoU,  ISA 
*  Duncan  v.  Houston,   13th  Feb.   1833,       Dec.  1826,  5  Sh.  123. 

11  Sh.  383;  affirmed  15th  August  1834,  ^  Forbes  v,  Alison,   Slst  Jan.  1823.  2 

7  Wil  &  Sh.  619.  Sh.  169. 
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mts  of  imprisonment  with  the  jailer.    This  will  cause  him  to  be 

stained  at  their  instance,  ontil  their  claims  are  satisfied^    The  warrants 

\  detention,  or  certified  copies  thereof,  must  always  be  in  the  hands  of 

le  jailer,  as  the  parties  are  entitled,  at  any  time,  to  require  exhibition 

\  the  writs  upon  which  they  are  detained.     The  mode  of  procedure,  in 

iprehending  a  debtor,  is  pointed  out  by  Mr.  Darling.^    The  messenger  afprehknsiov 

lUst  have  his  blazon  displayed,  otherwise  he  may  be  resisted,     jje®*'"™^*' 

lUst  show  his  warrant,  and  he  must  touch  the  debtor  with  his  wand 

\  peaca*     The  blazon  is  described  by  Lord  Stair  as  '  a  piece  of  brass  or 

nlver,  having  the  impression  of  the  King^s  arms  upon  it,  which  is  fixed 

on  the  messenger^s  breast,  so  as  the  impression  of  the  arms  may 

appear;'  and  it  is  said  to  be  from  this  that  these  officers  are  called 

lesaengers-at-arms.     But  where  the  debtor  was  labouring  under  such 

nrere  illness  that  imprisonment,  or  apprehension,  or  even  the  probable 

gitation  resulting  from  the  messenger's  touching  the  body  of  the  debtor, 

1  the  formal  execution  of  his  office,  will  endanger  the  debtor's  life, 

he  Court  will  prevent  the  execution  of  caption.     The  Lord  President 

ioyle  observed,  with  the  concurrence  of  the  Court,  *  I  am  not  prepared 

to  authorise  the  execution  of  diligence  of  this  character,  where  it  may 

be  dangerous  to  life.'^    It  very  often  happens  that  actual  apprehension  is 

Mfc  desired,  but  only  that  the  debtor  shall  be  made  bankrupt ;  for  which 

porpose,  a  search  by  the  messenger  for  the  debtor,  under  the  authority 

md  directions  of  the  caption,  or  warrant  of  imprisonment,  is  sufficient. 

The  messenger's  execution,  or  return  of  search,  in  such  cases,  after  Mbbsknoer^s 
specifying  the  date  and  other  usual  preliminaries,  bears  that  the  mes-  *^^*<^^^®^- 
KDger  passed  to  the  dweUing-house  of  the  party,  or  as  the  case  may  be, 
uid  then  and  there,  or  at  each  of  the  places  named,  *  having  my  blazon 
displayed  upon  my  breast,  and  holding  the  letters  of  caption,  (or  warrant) 
sod  my  wand  of  peace  in  my  hand,  in  Her  Majesty's  name  and 
authority,  made  diligent  and  strict  search  for  the  party,  by  looking  and 
searching  carefully  and  attentively  in  and  through  every  part,  comer, 
and  apartment  of  the  said  dweUing-house  (or  as  the  case  may  be)  cap- 
Ale  of  containing  a  man,  and  where  it  was  possible  the  said  party 
iiug^t  be  concealed,  in  order  to  apprehend  and  incarcerate  his  person, 
in  terms  of  the  said  letters  (or  warrant) ;  but,  notwithstanding  of  the 
most  strict,  diligent,  and  minute  search  at  the  said  place,  as  said  is,  he 
ooold  not  be  found,  he  having  absconded,  as  I  believe,  for  his  personal 
•ofety;* 

The  power  of  imprisonment  expressly  for  debt,  was,  in  comparatively 
ciodem  times,  conferred  on  the  Justices  of  the  Peace  by  the  Small  Debt 

'  MeniDM,  p.  300.  >  Stair,  iy.  47.  14. 

'Dftrlrng's  Powen  and  Duties  of  Mes-  *  Johnstone  v.  Glen,  9 th  March  1850, 12 

mgsn,  p.  176.  D.  903. 

*  See  obeervations  by  the  Court  on  the  terms  of  such  execution  of  search,  as  afforrl  • 
IpHmd/eusie  evidence  of  absconding  so  as  to  constitute  notour  bankruptcy— Nicolson 
Jolmsione  and  Wri^^t^  6th  Deo.  1872,  11  Macph.  179. 
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Act,  and  upon  the  Slieriffis  by  6  Geo.  IV.  cap.  24,  the  original  SmaU 
Debt  Act  for  the  Sheriff  Courts.  But  imprisonment  is  now  incompetent, 
unless  when  the  debt  exceeds  £8,  6s.  8d.,  exclusive  of  interest  and  ex- 
penses, or  when  the  claim  is  ad  facttim  prcestandum  [5  &  6  WilLIV. 
cap.  70].  But,  by  19  &  20  Vict,  cap  46,  imprisonment  under  5  Geo.  IV. 
cap.  96,  as  to  the  settlement  of  disputes  between  masters  and  workmea 
by  arbitration  is  exempted  from  the  Act  of  WilL  IV.  Moreover,  tiie 
Abbey  of  Holyrood  House,  including  Arthur  Seat  and  grounds  adjacent^ 
form  a  Sanctuary  within  which  debtors,  by  conforming  to  certain  regab- 
tions,  can  obtain  protection  from  the  diligence  of  creditors  against  thdr 
persons,  except  that  if,  after  apprehension,  they  have  escaped  and  hs?e 
retired  to  the  Abbey,  they  may  be  then  followed  and  apprehended  if 
pursued  immediately  after  the  escape,^  and  that  they  may  be  imprisoned 
in  the  Abbey  Debtors'  Jail  for  debts  contracted  within  the  Sanctniiy 
itsel£^  In  the  ancient  law-language  the  Sanctuary  is  called  'The 
Girth,'  as  forming  a  circle  within  which  the  person  is  safe  from  im- 
prisonment for  debt.  The  Duke  of  Hamilton  is  Master  of  the  Girth, 
— i.e.  Keeper  of  the  Abbey,  within  which  he  exercises  jurisdiction  byi 
bailie.' 

The  debtor,  after  being  apprehended,  may  desire  the  opportunity  of 
applying  to  some  friend  to  engage  to  produce  or  present  him  to  titf 
messenger  on  some  future  day,  in  order  to  his  being  then  incarcerated,  ii 
case  the  debt  shall  not  in  the  meantime  be  paid ;  and  the  messenger 
may  grant  him  the  indulgence  of  a  little  delay  for  that  purpose.  If  i 
friend,  approved  by  the  creditor,  agrees  to  present  the  debtor,  he  wiD 
grant  a  bond  of  presentation,  which  is  an  obligation  proceeding  on  the 
nantitive  that  the  debtor  is  in  the  messenger's  custody,  in  virtue  of  tta 
warrant,  for  not  fulfilling  the  charge,  the  particulars  of  which  will  h 
stated,  and  that  the  creditor  has  agreed  to  delay  putting  the  wamat 
into  further  execution  on  condition  of  the  bond  being  granted  He 
therefore  binds  himself  and  his  heirs,  etc.,  in  usual  form,  to  present  tta 
person  of  the  debtor  to  any  messenger  or  oflScer  of  the  law  holding  the 
warrant,  within  a  specified  place  (usually  the  messenger's  oflSce),the 
precise  position  of  which  will  be  stated  on  the  day  agreed  on,  and  at  i 
specified  hour  precisely,  and  that  without  any  sist  (or  stop),  suspensioB, 
protection,  or  other  legal  impediment  to  the  warrant  being  then  pnt  ii 
force.  And,  failing  such  presentment,  he  binds  himself  and  his  hsn, 
etc.,  to  pay  to  the  creditor  the  amount  of  the  debt,  with  interest,  penalty, 
if  any,  and  expenses. 

A  clause  of  registration  for  execution  may  be  added  ;  but  it  is  wi 
of  any  particular  value,  as  there  can  be  no  summary  diligence  to  enfowe 
the  obligation  to  present,  and,  as  regards  payment,  the  obligation  is 
conditional,  and  the  fact  of  non-presentment  has  to  be  proved,  in  orte 
to  make  the  obligation  eflFectuaL     An  ordinary  action  is  requisite  in 

1  Darling,  p.  178.  ^  See    BelVs    Law   Dictionary,  rc^ 

3  Berry  v.  Bowes,  24th  Feb.  1820,  F.  C.      Girth  and  Sanctoary,  and  Menaea»  p.  V^' 
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r  to  enforce  payment    The  obligation  most  be  in  writing :  it  cannot 

onstitated  by  mere  parole  proo£^    When  the  bond  of  presentation  is 

he  above  terms,  it  will  be  iblfilled  if  the  obligant  presents  the  person 

ihe  debtor  at  the  time  and  place  specified     But  though  this  is  a 

ical  matter,  and  substantial  ioTid  fide  fulfilment  is  indispensable, 

ttin  which  literal  fcilfilment  does  not  take  place  are  to  be  judged  of 

ttdr  own  circumstances.    Thus,  in  one  case,  the  presentment  should  PRraENTmuT 

ns  been  at  one  o'clock  precisely,  and  the  debtor  was  in  attendance  at 

tpast  twelve,  but  went  out  for  a  few  minutes,  the  creditor  not  having 

i?ed.    The  creditor  came  at  one,  and  left  at  a  quarter  past  one.    The 

tor  returned  before  half-past  one,  and  sent  immediate  notice  to  the 

iitor  that  he  was  in  attendance.     The  creditor  claimed  on  the  bond 

resentation  as  forfeited ;  but  the  Court  thought  him  too  sharp,  and 

.  that  the  bond  had  been  duly  fulfilled,  observing  that  very  precise 

IS  or  expressions  would  be  required  in  order  to  produce  the  rigid 

t  contended  for  by  the  creditor.*     The  cautioner,  however,  who  had 

ted  the  bond  of  presentation  was  refused  his  expenses ;  the  Court 

g  desirous  '  that  no  encouragement  may  be  given  to  negligence  or 

\  of  punctuality.'     It  may  happen,  however,  that  the  bond  is  to 

e  the  presentation  before  a  certain  day,  or  without  specifying  any 

icnlar  hour ;  and,  in  that  case,  notice  of  the  time  at  which  the  pre- 

ition  is  to  take  place  must  be  sent  to  the  creditor,  that  he  may  be 

ared  to  put  his  diligence  into  execution.*     The  debtor's  death,  of 

se,  frees  the  obligant ;  likewise  such  sickness  as  disables  him  from 

idance  without  risk  to  his  life.     But  this  should  be  duly  certified  by 

idical  man.     The  presentation  should  take  place  as  soon  as  the  im- 

ment  is  removed.    And,  of  course,  due  notice  should  previously 

liven  to  the  creditor,  of  the  time  and  place  at  which  to  meet  the 

or.     And,  if  the  non-fulfilment  arises  from  the  fault  or  neglect  of 

debtor, — for  instance,  the  debtor's  enlistment  as  a  soldier,*  or 
betaking  himself  to  the  Sanctuary,^ — his  cautioner  will  not  be 
tited. 

fber  the  liability  of  the  obligant  has  been  incurred,  the  creditor 
t  keep  in  mind  that  the  obligant  is  really  and  truly  a  cautioner,  and 
t  take  care  not  to  discharge  the  proper  debtor,  or  even  to  grant  him 
positive  contract)  time  for  payment  of  his  debt,  or  other  indulgence.' 

obligant,  however,  who  incurs  liability  under  a  bond  of  presentation, 
no  recourse  against  a  proper  cautioner  for  the  debt.  The  proper 
ioner  suffers  by  the  failure  to  present  the  debtor,  and  is  in  no  way 
onsible  for  the  indulgence  granted  to  him,  nor  for  the  non-presenta- 
.    On  the  contrary,  the  failure  to  present  has  taken  away  one  of  the 

Chaplin  %.  Allan,  5th  Feb.  1842,  4  D.  *  Henderson  v.  Graham,  22d  July  1710, 

M.  1809. 
tf*Gown  V,  KeiUon,  27th  Nov.  1829,  ^  Donglas  v.  Wallace,  17th  Dec.  1842, 

,  142.  5  D.  338. 

ifacfarlane    v,   Whitson,    10th    Jane  ^  See  Dixon  h»  Donglas  v.   Thomson, 

t,  12  Sh.  699.  12th  Feb.  1847,  9  D.  679. 
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legal  compulsitors  for  enforcing  fulfilment  of  the  proper  debtoi^s  oUigi- 
tion,  and  the  proper  cautioner  is  relieved^ 

Court  of  In  reference  to  Exchequer  causes,  the  Court  of  Exchequer  kif 

ACT  OF  1850.  which  came  into  operation  on  12th  November  1856,  has  sundry  pro- 
visions as  to  diligence  against  the  person,  to  which  it  seems  necessaj 
here  to  call  your  attention* 

By  sect.  38,  all  bonds  or  obligations  in  the  Court  of  Exchequ^  fam 
are  declared  probative,  equally  as  if  duly  executed  and  attested ;  and  all 
bonds  or  obligations  to  Her  Majesty  are  capable  of  registration  for  exe- 
cution, in  like  manner  as  if  they  contained  a  formal  clause  of  regiskn* 
tion ;  and  all  diligence  and  execution  is  competent  thereon,  equallj 
upon  a  bond  containing  such  clause. 

By  sect.  28,  the  extracts  of  all  decrees  under  the  Act,  and  abo  tli^ 
extracts  of  decrees  proceeding  on  bonds  or  other  obligations  to 
Majesty,  on  which  execution  may  competently  proceed,  roistered  i 
the  Books  of  Session  or  of  any  Sheriff-Court,  are  to  be,  as  neiify 
possible,  in  ordinary  form,  so  far  as  consistent  with  the  promoiK 
the  Act ;  except  that  decrees  in  favour  of  Her  Migesty  shall 
warrant  to  Sheriffs  to  charge  and  execute  diligence  in  terms  of  flij 
schedide  (G)  aimexed  to  the  Act,  in  lieu  of  the  warrant  to  chazpi 
ordinary  cases.     According  to  that  schedule,  it  would  appear  thai 
Sheriff  of  any  county  may  execute  any  decree,  but  the  decrees 
also  be  put  in  execution  by  any  messenger-at-arms  or  sheriff's  offioet 

By  sect.  29,  the  Sheriff,  to  whom  a  decree  is  delivered  to  be  enfonei^ 
is  required  to  put  the  same  to  execution  with  all  due  despatch,  and  to 
take  all  lawful  and  proper  measures  to  enforce  payment  or  implemot 
by  means  thereof.  He  is  entitled  to  receive  payment  or  implenrt 
and  thereupon  to  discharge  the  decree,  but  is  to  accotmt  for  his  iob^ 
missions  as  therein  specified. 

By  sect.  31,  the  Sheriff  is  empowered  to  cause  charge  the  Cro** 
debtor  to  pay  or  perform,  in  terms  of  the  decree,  under  pain  of  poindiBJi 
and  imprisonment ;  and  by  sect.  33,  at  any  time  within  year  and  d^ 
after  expiry  of  the  days  of  charge,  which  are  six,  to  obtain  the  executki 
recorded,  by  the  Sheriff-clerk  of  the  county  within  which  the  chfip 
was  given,  in  the  register  of  homings  for  such  county ;  and,  by  sect  H, 
on  the  execution  being  so  recorded,  to  issue  warrant  of  imprisonniei^ 
against  the  debtor.  The  procedure,  as  detailed  in  the  Act,  is  generally* 
form  and  effect  as  nearly  as  possible  the  same  as  that  authorised  bj  dn 
Personal  Diligence  Act,  in  the  case  of  similar  procedure  at  the  instaofli 
of  private  parties  against  their  debtors.  But  by  sect.  42  of  the  Excheqsflt 
Act,  it  is  declared  that  nothing  contained  in  the  Act  shall  affect  ai^ 
preference  of  the  Crown  in  competition  with  other  creditors ;  and  that,m 
all  questions  of  preference  or  competition,  the  execution  of  a  charge  bf 

1  Graham  v.  Little,  Feb.  1731,  M.  3364  ;  Smith  v.  Ogle,  11th  Dec  1811,  F.  C. 

2  19  &  20  Vict.  cap.  56. 
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Crown,  and,  in  the  case  of  deceased  Ciown  debtors  to  whom 
charge  had  been  given,  the  execution  of  any  arrestment  or 
)7  or  for  the  Crown,  is  declared  equivalent  to  the  teste  of  a 
tent,  according  to  the  then  existing  law  and  practical 


CHAPTER  III. 

ave  now  to  consider  Personal  Poinding,  being  the  diligence  pkrsonal 
he  debtor's  moveables  are  appraised  and  sold,  and  the  price  «>i»wmo. 
r  to  the  creditor ;  or,  if  not  sold,  the  moveables  themselves  are 
er  to  him,  to  the  extent  or  to  account  of  his  debt  What  we 
3  examine  is  to  be  distinguished  from  real  poinding,  or '  poind- 
e  ground '  as  it  is  called,  which,  though  attaching  moveable 
ly,  cannot  proceed  without  a  heritable  or  real  security  affect- 
"ound  or  subjects  upon  which  the  poinded  effects  are  situated ; 
1  therefore  belongs  to  the  department  of  real  diligence, 
rivilege  of  a  creditor  to  attach  his  debtor's  moveables,  in  satis- 
the  debt,  appears  to  have  been  the  earliest  mode  of  compulsory 
recognised  in  the  law  of  Scotland.  It  was  originally  exercised 
eves  from  the  Royal  Chancery  addressed  to  the  Judge  Ordi- 
le  bounds.  Subsequently,  the  Judges  Ordinary  appear  to  have 
ihe  practice  of  enforcing  their  own  decrees,  by  means  of  war- 
>oinding  directed  to  their  own  officers.  The  Court  of  Session, 
:ablishment,  assumed  the  same  right;  and,  on  its  decrees, 
poinding  were  issued  under  the  Royal  Signet,  addressed  at  first 
heriffs  of  counties,  and  thereafter  to  messengers-at-arms,  as 
a  that  part  Poinding  might  therefore  proceed  on  the  decrees 
[nferior  Courts,  in  which  case  it  was  limited  in  its  execution  to 
Is  of  their  jurisdictions,  or  on  those  of  the  Supreme  Court,  in 
which  it  might  be  executed  in  any  part  of  Scotland.  And  by 
1661,  cap.  29,  the  Court  of  Session  was  authorised  to  issue 
poinding,  on  production  of  the  decree  of  the  Inferior  Judge, 


Judgments  Extension  Act,  1868 '  may  be  here  referred  to,  which  is  entitled 

>  render  Judgments  or  Decreets  obtained  in  certain   Courts  in  England,  81  &  82  Vict. 

md  Ireland  respectively  effectual  in  any  other  part  of  the  United  Kingdom.*  ^^^*  ^^' 

.  2,  provision  is  made  for  the  registration  in  the  Books  of  Session  of  a 

>f  a  judgment,  for  any  debt,  damages,  or  costs  obtained  in  the  Courts  at 

r  or  Dublin,  which  certificate  so  registered  is  declared,  from  the  date  of 

,  to  be  of  the  same  force  and  effect  as  a  decree  of  the  Court  of  Session ;  but 

must  be  made  to  the  Lord  Ordinary  on  the  bills  for  leave  to  register  a 

fter  twelve  months  from  the  date  of  the  judgment. 

3,  similar  provision  is  made  for  registering  in  England  or  Ireland  certifi- 
ract  decrees  of  the  Court  of  Session  for  payment  of  debt,  damages,  or  expenses, 

of  the  same  force  and  effect  as  a  judgment  obtained  in  the  Court  where 
-See  Wotherspoon  &  Birrell  v.  ConoUy,  10th  Feb.  1871,  9  Maoph.  610 ;  and 
runt,  18th  Dec  1868. 
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Warrant  TO 

FOIIID. 


SUBJECTTS  OF 

PoiNDmo. 


and  thereby  to  give  the  means  of  attaching  the  moveables  of  the  ( 
wherever  found  within  Scotland,  for  payment  of  the  debt^ 

The  warrant,  annexed  to  a  decree  in  virtue  of  the  Personal  D3 
Act,  contams  in  one  the  authority  to  charge  the  debtor  and  to  poii 
moveables.^  So  also  do  the  warrants  contained  in  the  eztn 
decrees  pronounced  under  the  Exchequer  Court  Act  of  1856,  and 
extracts  of  decrees  proceeding  upon  bonds  or  obligations  to  the  ( 
on  which  execution  may  competently  proceed,  registered  in  the  Bo 
Session,  or  of  any  Sheriff  Court  These  extracts  are  to  be,  as  nei 
may  be,  in  ordinary  form,  so  far  as  consistent  with  the  provisiom  ( 
Act ;  except  that  in  extracts  of  decrees  on  bonds  or  obligatiGiis  t 
Crown,  and  extracts  of  decrees  for  payment  of  debts  due  to  the  C 
the  warrant  to  charge  and  execute  diligence  is  addressed  to  Sherii 
already  stated),  in  terms  of  schedule  (G)  annexed  to  the  Act,tl 
capable  of  being  executed  by  any  messenger-at-arms  or  sheriff-d 
Poinding,  however,  can  proceed  only  after  expiry  of  the  days  of  d 
with  this  exception,  that  in  the  case  of  deceased  debtors  to  the  ( 
by  bond,  or  other  obligation,  on  which  diligence  may  competentl; 
ceed,  or  under  any  decree  for  payment  of  a  debt  due  to  Her  Maje 
is  lawful  to  register  the  bond,  or  other  obligation,  after,  equally  as  1 
the  deceased's  death ;  and  in  virtue  of  the  extract,  and  on  affidavit 
made  by  any  person  that  the  debtor  is  deceased,  it  is  further  I 
without  the  form  of  any  previous  charge,  to  poind  the  moveabk 
of  the  deceased,  in  the  like  manner,  and  to  the  same  effect,  as 
deceased  were  still  in  life,  and  had  been  duly  charged,  and  the  • 
had  expired.^ 

The  proceeding  in  poinding  at  the  instance  of  private  parties 
regulated  by  the  Personal  Diligence  Act,  sects.  23  to  32  inclusive 
at  the  instance  of  the  Crown,  by  that  Act  and  by  the  Excheqm 
sect.  32 ;  but  I  do  not  consider  it  necessary  to  examine  the  fom 
poindings  at  the  instance  of  the  Crown,  it  is  lawful  for  the  Sh< 
attach  the  debtor's  '  whole  moveable  eflFects  without  exception,  in( 
*  bank-notes,  money,  bonds,  bills,  crop,  stocking,  and  implements  • 
'  bandry  of  all  kinds.*®  When  the  proceedings  are  at  the  inst 
private  parties,  it  has  been  questioned,  but  not  decided,  whether 
notes  can  be  poinded.^  Growing  com  can  be  poinded;*  but 
merely  brairded,  and  clover  grass,  cannot*  During  the  season  of  I 
ing  the  ground,  plough-goods,  or  implements  of  husbandry,  oxen, 
and  other  goods  pertaining  to  the  plough,  cannot  be  poinded, 
debtor  has  other  goods  that  can  be  poinded.^^     Goods  which  o 


^  Juridical  Styles,  iii.  567. 

2  Schedule  No.  1. 

3  Exchequer  Act,  sect.  28. 

*  1 669,  cap.  4 ;  Personal  Diligence  Act, 
sect.  4 ;  and  Exchequer  Act,  sect.  32. 

*  Exchequer  Act,  sect.  36. 
«  Jbid.  sect.  32. 


^  Alexander  v.  M*Laj,   lOUi  1 
1826,  4  Sh.  439. 

^  Ballantine  v,  Watson,  15th  Js 
M.  10,526. 

"  Eiders  v.  AUan,  5th  July  182 
902. 
w  1503,  cap.  98. 
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mt  has  not  deUvered  to  the  purchaser,  can  be  poinded  or 
d  by  the  seller,  in  his  own  hands,  for  a  debt  due  to  him  by 
LTchaaer^  at  any  time  before  a  re-sale  of  these  goods  has  been 
ted.^ 

Lading  is  expressly  allowed  for  the  attachment  of  ships,  and  their  ships. 
,  etc.,  in  the  special  class  of  cases  relative  to  seamen's  unpaid  wages, 
hich  is  specified  under  sect.  523  of  the  Merchant  Shipping  Act^  In 
cases,  poinding  is  not  the  appropriate  diligence  for  attaching  ships : 
ment  is  the  diligence  to  be  resorted  to.  Neither  is  poinding  com- 
I  to  attach  goods  of  which  the  debtor  is  only  one  of  two  or  more 
proprietors,'  or  goods  in  which  he  has  only  a  qualified  or  a  tem- 
r  interest, — for  example,  a  liferent.^  The  diligence  is  excluded  also 
effects  within  the  Palace  of  Holyrood,  which  cannot  be  entered  to 
te  diligence ; — ^not,  however,  because  of  the  privilege  of  sanctuary, 
3cause  it  is  a  royal  residence.^ 

rrestment  is  the  diligence  by  which  the  debtor  in  a  moveable  debt  abbbbtmbnt. 
ligation  is  interpelled  from  making  a  payment  or  delivery  to  his 
or,  until  the  debt  due  to  the  arrester  by  that  creditor  is  paid  or 
ed.  Ihe  party  using  the  arrestment  is  called  the  *  arrester ;'  the 
in  whose  hands  the  sum  or  fund  is  arrested,  the  *  arrestee,'  and  the 
to  whom  that  sum  or  fund  belongs,  the  '  common  debtor,'  because 
debtor  to  the  arrester,  and  (as  generally  happens)  to  other  parties 
sting  for  the  arrested  sum  or  fund  Arrestment  is  also,  in  general, 
roper  diligence  for  attaching  ships  or  shares  of  ships.  A  limited 
ition  from  that  rule  was  made  by  special  Statute  in  1854,  as  has 
leen  explained 

he  diligence  of  poinding  is  available  as  to  goods  and  effects  in 
lebtor^s  own  hands,  and  corporeal  moveables  in  the  hands  of 
parties;  and  either  arrestment  or  poinding  is  competent  at 
Dstance  of  the  seller  of  goods,  for  a  debt  due  to  him  by  the  pur- 
T,  as  above  explained  Arrestment  used  by  the  seller  in  his 
hands,  in  security  of  a  general  balance  due  by  the  purchaser, 
found  preferable  to  the  right  of  a  sub-purchaser  of  goods  re- 
ing  in  the  seller's  hands  undelivered;  such  right  not  having 
intimated  to  the  seller  imtil  after  the  first  purchaser's  bankruptcy, 
aftei'  the  arrestment  had  been  laid  on.^  Poinding,  moreover,  is 
igence  in  execution  only,  which  cannot  proceed  without  a  previous 
36,  either  in  a  regular  suit,  oi  of  registration.  Poinding,  there- 
cannot  be  made  operative  as  a  security  to  preserve  the  debtor's 
eaUes  for  the  creditor  during  the  discussion  of  his  claim.    And 

hrcM&tile  Law  Amendment  Act,  19  ^  Earl  o"  Strathmore  v.  Lang,  18th  Feb. 

Vict  cap.  60,  sect  3.  1823,  2  Sh.  223  ;  as  reversed,  22d  Feb. 

7  k  18  Viet.  cap.  104.  1826,  2  WiL  and  Sh.  App.  1. 

leming  v.  Twaddle,  2d  Dec.  1828,  7 

2.  <»Wyper  v,   Harveys,  27th   February 

iott  V.  Prioe,  13th  May  1837,  15  Sh.  1861,  23  D.  606. 


of  his  debt 
"  But  it  may  happen  that  the  arrester's  claim  consisb 
of  au  accoont,  or  other  demand,  which  is  not  liquid,  and 
to  be  constituted.  In  such  cases,  arrestment  is  compe 
■when  the  claim  is  liquid ;  but,  until  the  claim  is  constitt 
ment  opemtes  as  a  diligence  in  security  only,  and  for 
stopping  or  detaining  the  fond,  bo  as  to  be  available  to  the 
and  aft^  his  debt  shall  be  constituted.  There  is  anotbe 
ment  in  security  (and  more  strictly  so),  where  a  credit 
ground  of  debt,  but  the  term  of  payment  has  not  comc^  a 
verffms  ad  inopiam :  npon  such  a  document  he  can  use  an 
effect  of  detaining  the  fund,  until  caution  is  found  in  the 
cil  and  Session  that  the  some  shall  be  furthcoming  wh 
payment  of  the  debt  arrives.  The  general  rule  is  thai 
secure  a  debt  payable  at  a  future  time,  is  competent  only  ^ 
is  vergens  ad  inopLam}  The  question  whether  arreetme 
decree  of  furthcoming,  at  the  instance  of  an  annuitant 
available  in  competition  with  other  arresting  creditors,  foi 
future  payments  of  a  life  annuity, — that  is,  for  a  future 
debt, — was  discussed,  but  not  decided,  in  the  case  of  Mt 
Court  were  equally  divided  on  the  question  whether  tli 
competent ;  and  no  decision  was  pronounced,  the  case  ha 
promised. 

We  have,  lastly,  axreaimbnt jv^itdidumiaftrndanda  em 
the  purpose  of  founding  or  constituting  a  jurisdiction  on 
Court  of  Session  against  a  foreigner,  with  reference  to  n 
would  have  no  jurisdiction  in  respect  of  his  domicilei  I' 
law  of  Scotland,  that,  when  a  party  has  property  within 
of  the  Conit  of  Session,  he  may  be  sued  on  a  personal  ac 
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eihg  thereby  actually  attached,  the  claiinant  can  raise  an  ordinary 
IS  or  action  against  the  foreigner  in  the  Court  of  Session.^  The 
annot  be  required  to  appear  in  the  Sheriff  Court ;  but  it  is  in  his 
bo  waive  his  right  to  object,  and  to  make  appearance  in  that 

sr  the  summons  is  raised,  the  creditor  ought  to  arrest  of  new  on 

«ndence,  that  is,  on  the  executed  summons,  in  security  of  his 

he  first  arrestment  having  been  ad  fundandam  jurisdictionem 

Ld  not  for  the  purpose  of  detaimng  the  fund  for  behoof  of  the 

An  opinion  was  indeed  stated  from  the  Bench,  in  the  case 

Lte,  that  arrestment  ad  fu/risdieiianem  fimdandam  imposed  a 

ipon  the  arrested  property;  but  the  point  before  the  Court, 

h  reference  to  which  that  opinion  was  expressed,  was  whether 

nexus  was  created  as  to  justify  a  multiplepoinding ;  and  in  prac- 

3  arrestment  ad  fwrisdictionem  fimdandam  is  never  relied  on 

ans  of  securing  the  fund  arrested  for  satisfying  the  claim  of  the 
s 

Bstment  in  execution  proceeds  on  warrants  of  various  descrip-  WARSAirrs  of 

ARBESTMKNT 
IN  BXBCUnON. 

?hese  may  be  simple  letters  of  arrestment,  which  are  obtained 
renting  a  bill  or  petition  to  the  Lords  of  Session  through  the 
amber.  The  grounds  may  be  any  liquid  documents  of  debt, 
ed  or  unr^Lstered,  on  presentment  of  which  the  Bill-Chamber 
writes  the  deliverance  '  Fiat  ut  petitwr*  This  is  a  warrant  to  the 
of  the  Signet  to  stamp  or  impress  the  signet  upon  the  letters  of 
ent,  which  contain  a  recital  of  the  grounds  of  debt,  and  authorise 
estment  of  all  the  debtor's  goods  and  effects,  to  remain  until 
sster  be  completely  paid.  The  letters  may  also  contain  warrant 
st  in  the  hands  of  persons  furth  of  Scotland.  Such  letters 
e  subscribed  by  a  Writer  to  the  Signet  They  bear  the  date  of 
1-Chamber  warrant,  and  the  Keeper  of  the  Signet  adds  the  date 
sting. 

Letters  of  homing  and  poinding  always  contain  warrant  to  arrest 
founded  on  uniform  and  immemorial  usage.  There  is  no  statutory 
ity  for  it ;  and  it  seems  to  have  originated  in  the  general  right  of  a 
r  to  attach,  by  legal  diligence,  his  debtor's  moveables,  wherever  he 
i  them. 

Under  the  Personal  Diligence  Act,  sects.  1  &  2,  the  warrants 
d  to  extracts  of  decrees  of  the  Court  of  Session  are  authorities  to 
upon  which  arrestments  may  be  used  in  like  manner  as  if  letters 
fitment  or  homing,  containing  warrant  to  arrest,  had  been  issued 
the  Signet    By  sect  8  of  the  Personal  Diligence  Act,  similar 

bikms  V.  Barry,  6th  March  1821,  '  White   v,  Spottiswoode,    30th    June 

lonaton  v.  Stirliiig,  3d  Feb.  1824,       1846,  8  D.  962. 
2;  affirmed  20th  May  1825, 1 WU. . 

Ipp.  199 ;  Harvey,  Hall,  &  Co.  v,  ^  See  Juridical  Styles,  iiL  553,  note  3. 

Son,  2l8t  June  1831,  9  Sh.  785. 
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extracts  can  be  obtained,  at  the  instance  of  parties  having  or  aoiiuo| 
right  to  decrees,  in  the  old  form ;  and  by  sect.  9,  the  same  pEOviuB  k' 
made  with  regard  to  the  decrees  of  SherifiTs,  and  for  new  eiMi 
warrants  for  arrestment,  at  the  instance  of  parties  having  or 
right  to  Sheriff's  extracts,  issued  before  the  commencement  of  tk 
Extracts  of  ordinary  decrees,  and  of  decrees  on  registered  bQDk 
obligations  obtained  under  the  Exchequer  Act  of  1856,  likewise 
warrants  to  arrest,  in  ordinary  form,  so  far  as  consistent  witii  Hie 
visions  of  the  Exchequer  Act,  except  that  in  extracts  or  deiM 
bonds  or  obligations  to  the  Crown,  and  extracts  of  decrees  tot 
ment  of  debts  due  to  the  Crown,  the  warrant  is  addressed  to 
though  capable  of  being  executed  by  messengers-at-aims  ot 
oflBcers.^ 

Upon  letters  of  horning,  and  consequently  upon  extracts 
under  the  Personal  Diligence  Act,  or  Exchequer  Act,  arresianents 
be  used  before  giving  a  charge  to  pay.* 
Warrants  of         Arrestment  in  security,  when  the  claim  is  not  liquid,  formerly  ffaod 

ARRKBTMKNT  IN  •''  ai^i  i# 

8I0URITT.         separate  letters  of  arrestment,  founded  on  the  summons  raised  for  «i 

stituting  the  debt.  And  the  summons  required  only  to  be  signeliBli 
order  to  authorise  the  issuing  of  the  letters.  It  was  at  one  tunenaeei 
sary  that  the  summons  should  be  executed  as  well  as  signeted.'  k 
by  the  Acts  33  Geo.  III.  cap.  74,  and  54  Geo.  III.  cap.  137  (the  Bui 
ruptcy  Acts  of  the  time),  arrestment  was  allowed  before  execationof  A 
summons.  The  same  provision  is  made  by  the  Personal  DiligeneeAi 
sect  17.  Now,  by  sect.  16  of  that  Act,  the  warrant  to  arrest  maybeoi 
braced  in  any  summons  before  the  Court  of  Session,  for  payment  of  Ml 
sum  of  money ;  and  by  the  Exchequer  Act,  sect  10,  every  sammoM  i 
be  raised  on  behalf  of  Her  Majesty,  as  thereby  authorised,  may  eoitai 

Arrestment     warrant  to  arrest  on  the  dependence :  upon  which  summons  and  vsi^ 

ON  THE  A.  '       *. 

DEPENDENCE,     to  arrcst  all  diligence  shall  be  competent,  with  the  like  opentiflB  v 

effect  as  upon  an  ordinary  summons  or  warrant  to  arrest  on  the  dfW 
dence  contained  therein  before  the  Court  of  Session.  But  arrestmat' 
the  dependence  is  only  in  security,  as  before  explained.  And  fti 
arrestment,  conjoined  with  the  summons,  will  fall  to  the  ground  if  i* 
summons  is  not  executed  within  twenty  days  after  the  date  <tf  the^^ 
cution  of  the  arrestment,  and  called  in  Court  within  twenty  dajsii^ 
the  diet  of  compearance,  or,  when  the  vacation  prevents  such  callifl(^ 
the  first  calling  day  of  the  next  session.  Arrestment  on  a  depoAl 
action  is  competent  at  any  period  of  the  litigation,  including  the  tatf  ^ 
appeal  to  the  House  of  Lords.^  And  arrestment  is  competent  i^i^ 
action,  though  the  action  is  avowedly  brought  for  the  sole  poipQ<B ' 
obtaining  security  by  the  use  of  that  diligence  during  the  depeDdotfS* 
a  Chancery  suit  in  England.* 

1  Exchequer  Act,  sect  28.  *  Hadinton  v,  Riohudsoa,  8tk  IbK^ 

« Weir   V.    Falconer,    2d  Fob.    1814,       1822,  1  Sh.  387.                              ^  . 

F.  C.  6  Fordyoe  «.  Bridges,  8d  Jm  18<^« 

3  Erakine,  iii.  6.  3.  D.  1334. 
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Arrestment  ad  jurisdietionem  fundandam  requires  separate  letters.  Warrant  of 
[|  is  preceded  by  a  bill  or  petition  to  the  Lords  of  Session,  on  which  a  to ^nd^ 
ddiverance  is  given  by  the  Bill-Chamber  aerk.    And  the  bill  is  passed  Jurisdiction. 
IB  matter  of  coarse  and  without  warrant.    The  summons,  following  on 
fhe  arrestment  ad  jurisdidion^m  fundandam,  may,  like  other  summonses 
Sir  payment  of  sums  of  money,  contain  warrant  to  arrest    But  arrest- 
awnt  (id  fundandam  jurUdidionem  is  not  necessary  when  the  process  to 
Im  raised  is  a  multiplepoinding ;  the  existence  of  the  fund  in  medio, 
fbr  disposal  of  which  that  process  is  raised,  being  equivalent  to  such 
puesUiient. 

The  rules  regarding  vitiations  by  erasure  or  otherwise  are  the  same  Vitiationb  in 
Ir  the  case  of  arrestments  as  in  that  of  other  diligence.  Where  an  ^^**"™'"™- 
Kiestment  had  followed  on  a  '  dependence,'  and,  in  narrating  the  words 
pif  the  Bill-Chamber  deliverance,  following  the  'fiat  utpetitur,'  the  word 
f dependence'  had  been  written  on  erasure,  the  arrestment  was  held 
ItteffectaaL'  Certainly  rules  as  strict  would  be  observed  now  in  the  case 
if  warrants  of  arrestment  contained  in  the  summons  itsel£ 

I  wiU  now  notice  the  mode  of  executing  arrestments.  When  at  Modk  of 
jfte  instance  of  a  private  party,  this  is  done  by  a  messenger-at-arms  or  ^^tMnuarTs. 
■flker  serving  upon  the  arrestee  a  copy  or  schedule,  by  which,  in  virtue 
pi  the  warrant  (and,  in  Court  of  Session  cases,  in  Her  Majesty's  name 
kad  authority),  he  fences  and  arrests,  in  the  arrestee's  hands,  a  specified 
pun,  due  by  the  arrestee  to  the  common  debtor,  or  to  others  for  the 
Ittnmon  debtor's  behoof, — ^with  all  goods,  gear,  debts,  money,  and  move- 
pUe  effects  in  the  arrestee's  hands,  belonging  to  the  common  debtor, 
pD  to  remain  under  sure  fence  and  arrestment,  at  the  instance  of  the 
Inester,  until  he  be  satisfied  and  paid  of  the  debt  mentioned  in  the 
jtartant,  or  until  caution  be  found  to  make  the  arrested  funds  furth- 
pDming;  as  the  case  may  be.  Of  this  service  an  execution  is  returned 
hf  the  messenger,  annexed  to  the  letters  of  arrestment ;  and  the  service 
lopy  and  execution  are  subscribed,  attested,  and  otherwise  authenticated, 
b  the  same  way  as  the  execution  of  charge  on  the  warrant  to  charge 
innexed  to  decrees.  When  at  the  instance  of  the  Crown,  the  pro- 
IBdore  is  the  same,  except  that  the  arrestment  can  be  executed  by  the 
Sheriff  of  any  county.' 

By  the  MercantUe  Law  Amendment  Act,  sect  3,  it  is  competent,  as 
ve  have  seen,  for  the  seller  of  goods,  which  he  has  not  yet  delivered,  to 
iBest  the  goods  in  his  own  hands,  so  long  as  no  subsequent  sale  of  the 
IDods  has  been  intimated  to  him..  Except  in  that  case,  the  arrestment  Arbbtbi. 
■nst  be  in  the  hands  of  a  third  party  :  what  is  required  is,  that  the  arres- 
tee ahall  himself  be  directly  debtor  to  the  common  debtor,  or  shall  hold 
Ehods  in  his  hands  for  behoof  of  or  belonging  to  the  common  debtor. 

In  general,  all  moveable  property  belonging  to  a  debtor,  and  in 

'  See  CrockArt  v.  Dundee  and  Arbroatli         '  Forbes  v.  Gallie,  4t1i  March  1847,  9 
^way  Company,  9ih  Dec  1852,  15  D.      D.  806. 
>OSL  >  Exchequer  Act,  8. 28,  and  Schedale  (0). 

Vol.  I.  2  m 


546 


LECTURES  ON  CONVEYANCING,  [bb.il mm 


What 
subjects  abs 

Ail&BSTABLE? 


SuBJVcrrs  NOT 

ARRBSTABLR 


the  possession  of  third  parties  as  custodiers  thereof,  can  be  arrested,— 
for  example,  money  deposited  in  bank ;  balances  due  by  bankers  or 
others  on  account ;  the  rents  of  lands  in  the  hands  of  tenants ;  the  ui« 
paid  price  of  lands  sold  ;^  and  debts  due  by  the  partner  of  a  company, 
to  the  company,  may  be  arrested  in  the  hands  of  the  partner  by  a 
creditor  of  the  company.^  The  sums  due  by  bonds,  contracts,  and  otber 
personal  obligements,  upon  which  no  infeftment  has  followed,  are  de- 
clared, by  the  Act  1661,  cap.  51,  to  be  arrestable  although  beaiing 
clauses  of  annual-rent  And,  under  this  Statute,  the  sum  in  a  heriiaUe 
bond,  on  which  infeftment  had  been  taken,  but  not  registered,  was  foimd 
arrestable.'  The  sum  in  a  policy  of  assurance  also  is  arrestable  doling 
the  life  of  the  party  assured ;  and,  if  he  dies  before  the  next  premium 
payable  for  keeping  the  policy  in  force  falls  due,  the  arresting  creditor 
will  certainly  have  right  to  the  sum  in  the  policy.^  In  Strachan's  case; 
the  question,  whether  the  arrestment  would  subsist  after  payment  of 
another  premium,  was  reserved.^  Ships,  or  shares  of  ships,  are  arrestaUe; 
and  it  is  not  necessary  to  obtain  a  special  warrant  for  their  arrestment 
from  the  Lord  Ordinary  on  the  Bills.'^  When  the  ship  is  complete,  tiie 
arrestment  is  made  by  affixing  the  messenger's  copy  or  schedule  to  tiie 
mainmast,  and  chalking  above  it  the  royal  initials, '  Y.  R'  If  the  ship  is 
on  the  stocks,  it  may  be  arrested  there ;  in  which  case  the  copy  is  affixed 
to  the  stern.^  And  it  is  competent  to  arrest  a  ship  so  as  to  detain  it  fir 
a  debt  owing  by  a  person  who  is  only  part-owner/ 

But  bills  of  exchange  are  not  arrestable  in  the  hands  of  an  in- 
dorsee. Freedom  of  currency  requires  that  they  be  free  of  such  attad- 
ment.®  Sundry  sums,  moreover,  are,  from  the  circumstances  in  whick 
they  are  placed,  or  from  their  nature,  exempt  from  liability  to  arrest- 
ment ; — for  example,  sums  which,  previously  to  the  arrestment,  hsTS 
been  competently  destined  or  appropriated  to  a  particular  puipofl^ 
which  the  arrestment  would  defeat.  Thus,  where  money,  belonging  to  i 
trust,  had  been  consigned  in  bank,  it  was  held  primarily  appUcabb 
towards  payment  of  the  expenses  of  the  trust-management,  and  tb 
Court  would  not  allow  that  purpose  to  be  defeated  by  an  arrestment  it 
the  instance  of  one  of  the  trustees  for  a  debt  due  to  himself.'  In  lib 
manner,  money  consigned,  in  order  to  be  applied  to  the  redemption  of  • 


1  Gricrson  v.  Ramsay,  25th  Feb.  1780, 
M.  759 ;  Douglas  v.  Mason,  29th  Judo 
1796,  M.  16,213;  Pindar  v.  Davidson, 
27th  May  1824,  3  Sh.  69. 

2  Hill  V.  College  of  Glasgow,  13th  Nov. 
1849,  12  D.  46. 

3  Stewart  v.  Dundas'  Creditors,  20th 
Feb.  1706,  M.  705. 

^  Strachan  v.  M*Dougle,  19th  June  1835, 
13  Sh.  954. 


6  Clark  V.  Loos,  17th  June  1853,  I5tt 

^  See  on  this  subject  Mill  v,  Hotf,  \^ 
Dec.  1812,  F.  C. 

7  M'AuUy  V,  Gault,  6th  Mirch  \9k 
F  C 

»  Cases  cited  in  Dick  v.  GwM^^ 
1st  June  1815,  F.  C. 

»  Wight's  Trustees  v.  Allia,  12U  D* 
1840,  3  D.  243. 


^  In  Bankhardt's  Trustees  v.  Scottinh  Amicable  Life  AssuTsnce  Sodetyf  ^^^^ 
1871,  9  Macph.  443,  Lord  GifiTord,  Ordinary,  held  that  the  arrettment  would  ^  ^ 
by  the  payment  of  another  premium. 
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iradset^  was  held  not  arrestable  by  a  creditor  of  the  consigner.^  But,  when 
the  wadset  has  been  declared  to  be  dissolved  and  extinguished,  the 
[Qoney  is  no  longer  subject  to  the  purpose  of  consignment,  and  can  be 
inested.  Moreover,  arrestment  is  the  proper  diligence,  and  the  arrester 
irill  be  preferred  to  an  inhibitor.^  Upon  the  same  principle,  funds  pro- 
perly alimentaiy  cannot  be  arrested,  being  destined  by  their  constitution 
k>  a  particular  purpose.  The  amount  must  not  be  excessive ;  but  it  has 
been  held  that  an  income  of  £1800,  provided  to  an  earl,  was  not,  in  the 
sbcumstances,  beyond  the  limits  of  what  can  be  declared  alimentary  so 
M  to  be  exempt  from  diligence  ;^  nor  an  alimentary  annuity  of  £200  to 
ihe  second  son  of  a  lady  of  property.^^  Kings'  pensions,  being  designed 
br  aliment,  are  not  arrestable,  though  not  expressly  declared  alimentary.' 
For  the  same  reason,  and  in  terms  of  various  Acts  of  Sederunt,  the 
nlaries  of  Judges  in  the  Court  of  Session  are  not  arrestable :  nor  are 
KTvants'  wages  or  fees,  except  to  the  extent  of  the  excess  beyond  what 
is  requisite  for  their  proper  maintenance ;  nor  the  wages  of  labourers 
ind  manufacturers,  so  far  as  necessary  for  their  subsistence.^^ 

Debts,  in  order  to  be  arrestable,  roust  be  due  at  the  time  of  the  Futubv  dkbtb 
nestment :  future  debts,  not  yet  payable,  are  not  arrestable.  But  this 
rale  does  not  apply  to  debts  which  are  legally  due,  though  the  term  of 
payment  has  not  come.  Thus,  the  principal  sum  of  money  actually  lent, 
though  payable  in  terms  of  a  bond  therefor  one  year  hence,  is  arrestable 
low ;  and  so  also  is  the  interest  due  at  this  date.  The  future  interest 
liereon  is  not  arrestable,  independently  of  the  principal,  by  proceedings 
tdcen  now.  Such  interest  must  be  arrested  from  time  to  time  as  it 
becomes  dua  Under  this  rule,  arrestments  used  now,  of  the  rents  of 
bads  and  interest  of  heritable  debts,  would  attach  only  sums  due  for  the 
past  and  current  terms.^  The  same  rule  applies  to  the  case  of  annuities. 
Bat,  though  the  arrestment  may  be  validly  laid  on,  there  will  be  nothing 
loe  at  the  end  of  the  term,  if  the  annuitant  dies  before  that  time  comes,^ 
Bnless  the  annuity  is  afifected  by  the  Apportionment  Act ;  in  which  case 
Hie  proportion  of  half  a  year's  annuity,  corresponding  to  the  period  from 
the  term  last  past  to  the  day  of  the  annuitant's  death,  will  be  attached.^ 

^Mackenzie  v.  Tuach,  22d  June  1739,  'Dick  v.   Dick,   22d  December  1676, 

31.713.  M.  10,387. 

'Stormonth  v.  Robertson,   24tli  May  «  Small  Debt  Sheriff-Court  Act,  7  Will. 

1814,  F.  C.  IV.  &  1  Vict.  cap.  41,  sect  7. 

'  Hanrey  V.  Calder,  13th  June  1840,  2  ^Livingston   v,  Kinlooh,    lOth  March 

II  1095.  1795,  M.  769. 

*  Smith  V,  BeU  &  Innes,  29th  May  1855,  "  Corse  v.  Masterton,   Slst  Jan.  1705, 

17  D.  778.  M.  767. 


NOT  ABBBBT- 
ABLB. 


*  The  Conrt  expressed  an  opinion  that  arrears  of  an  alimentary  fund  were  arrest- 
^  in  the  case  of  Drew  v.  Drew,  17th  Nov.  1870,  9  Macph.  163. 

b  By  33  &  34  Vict  cap.  63,  the  wages  of  labourers,  farm-servants,  manufacturers,  33  &  34  ViOT., 
'tieoers,  and  work-people  are  declared  not  liable  to  arrestment,  except  so  tot  as  exceed-  Cap.  68. 
'^  twenty  shillings  per  week,  the  surplus  being  arrestable.     The  Act  is  declared  not 
^  effect  arrestments  in  virtue  of  decrees  for  alimentary  allowances,  or  for  rates  and 


^  See  tiftpra,  page  271,  note  ^ 
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The  tenn-day  is  the  last  day  of  the  term ;  and  arrestment  naed  on 
that  day  will  attach  only  the  past  half-yearns  rent  or  interest^  because  the 
whole  of  that  day  must  elapse  before  the  new  term  begins.    Thus,  anest- 
inent  used  on  11th  November  was  held  not  to  affect  the  rent  due  on 
15th  May  following.^     The  legal,  and  not  the  conventional  term,  how- 
ever, is  here  meant.    Bents  and  interests  are  legally  due  at  the  end  of 
each  half-year  during  which  the  lands  have  been  possessed  by  the  tenant^ 
and  the  money  had  in  loan  by  the  debtor ;  but,  by  agreement  of  parti^ 
the  rents  may  not  be  payable  for  six,  nine,  or  twelve  months  aft^  the 
term  of  legal  liability.    A  similar  agreement  as  to  the  interest  of  mone^ 
is  equally  competent,  but  wholly  unknown  in  present  practice.  An  anest- 
ment  used  in  January,  therefore,  will  attach  the  rents  legally  due  for  the 
current  term's  possession  at  Whitsunday  following,  although  they  may 
not  be  payable  until  at  or  after  Martinmas.^     It  is  no  objection,  how- 
ever, to  an  arrestment  as  a  legal  diligence,  that  the  sum  or  claim  arrested 
is  the  subject  of  legal  question,  and  may  or  may  not  be  found  due  to  the 
common  debtor.     If  not  due,  the  arrestment  will  attach  nothing.    If 
due,  it  will  secure  the  sum  or  claim,  which  is  not  a  future  debt^  tiion^ 
the  decree  ascertaining  the  debtor's  liability  may  bear  date  after  the 
arrestment.' 

The  arrestments  must  of  course  be  used  in  the  hands  of  the  proper 
party.  If  the  arrestment  is  not  in  the  hands  of  the  arrester  himselt  the 
arrestee  must  be  indebted  to  the  common  debtor,  or  l^ally  and  bwi 
fde  in  possession  of  the  fund  sought  to  be  attached.  If  the  unpaid  price 
of  an  estate  which  has  been  sold  is  to  be  arrested,  the  arrestment  will  be 
used  in  the  hands  of  the  purchaser.*  Where  a  tenant's  stocking  was 
sold,  in  virtue  of  the  landlord's  hypothec,  and  the  proceeds  were  in  the 
hands  of  the  commissioner  appointed  to  superintend  the  sale,  arrestment 
in  his  hands  was  found  effectual,  subject  always  to  the  landlord's  ckim.* 
Again,  when  a  party  had  abandoned  his  domicile  in  this  country,  and 
granted  a  mandate  to  his  law-agent  to  take  charge  of  and  dispose  of  his 
furniture,  the  agent  was  held  to  be  sufficiently  in  possession  to  validate 
arrestments  used  in  his  hands  at  the  instance  of  the  creditor  of  his  con- 
stituent.* In  an  ordinfiuy  case,  however,  it  is  not  enough  to  arrest  in  the 
hands  of  the  factor  for  the  arrestee ;  because  he  is  accountable,  not  to  the 
common  debtor,  but  to  the  an-estee ;  and,  on  that  principle,  arrestment 
in  the  hands  of  trustees  for  a  party  owing  a  sum  to  the  common  debtor 
was  found  ineffectual  The  trustees  were  debtors,  or  accountable,  to 
the  party  here  referred  to,  not  to  the  common  debtor.'  When  the  debtor 
is  deceased,  the  Court  of  Exchequer  Act,  in  the  same  section  as  that 


*  Wright  V.  Cunningham,  23d  June 
1802,  M.  15,919. 

'  Handyside  v.  Cobbin  &  Lee,  15th  Jan. 
1813,  F.  C. 

3  Wardrop  v,  Fairholme,  19th  Dec.  1744, 
M.  4860. 

*  Creditors  of  Bonjedward,  24th  Nov. 
1 753,  M.  743. 


^  Macfarlane    r. 
1823,  2  Sh.  505. 


Forester,    20th  »• 


•  Brown  r.  Blaikie,  26tli  Not.  1850. 13 
D.  149. 

T  CampbeU  r.  Faikney,  12th  Dec.  175^ 
M.  742. 
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alieady  cited  with  reference  to  personal  poinding  (sect.  36),  declares  it 
lawful  to  the  Sheriff,  in  the  same  cases  and  circumstances  as  those  before 
specified  in  r^ard  to  personal  poinding  against  a  deceased  debtor  to  the 
Crown,  and  in  virtue  of  a  similar  warrant,  to  cause  arrest  at  once,  in  the 
knds  of  any  person  indebted,  or  supposed  to  be  indebted,  to  the  deceased 
debtor. 

In  the  case  of  private  parties  there  is  no  such  privilege  when  the 
debtor  is  deceased  But,  in  such  cases,  if  the  executors  of  the  deceased 
have  completed  their  titles  to  his  personal  estate  by  confirmation,  arrest- 
ment in  the  hands  of  the  executors  is  equally  competent  with  arrestment 
in  the  hands  of  the  debtor  himself  when  fdive.^  Of  course  the  rule  is 
the  same  when  the  executors  have  completed  their  titles  by  obtaining 
possession,  or  in  any  other  way.  The  case  of  the  executors  of  a  person 
deceased,  however,  is  to  be  distinguished  from  that  of  the  trustees  in  a 
tmst  created  for  behoof  of  the  creditors  generally  of  the  common  debtor, 
which  all  the  creditors  are  bound  to  recognise.  The  executors  are  simply 
the  representatives  of  the  deceased  in  his  moveable  estate,  and  as  such 
are  bound  to  pay  primo  venienti^  after  the  lapse  of  six  months  from  the 
deceased's  death,  as  far  as  their  funds  will  go.  But,  in  the  case  of  the 
trust,  the  Amds  are  no  longer  properly  in  the  debtor's  possession.  He 
has  handed  them  over  to  the  trustees  for  the  special  purpose  of  being 
applied  in  payment  of  his  debts ;  and  none  of  the  creditors  who  are  to 
take  the  benefit  of  the  trust  can  attempt  to  withdraw  from  it  more  than 
their  proper  share  of  the  funds.  Arrestment  in  the  trustees'  hands,  at 
the  instance  of  a  creditor  of  the  truster,  is,  therefore,  incompetent  in  such 
case.  The  proportion  of  the  trust-funds  belonging  to  any  one  of  the 
creditors  may,  however,  be  validly  arrested  in  the  trustees'  hands,  at  the 
instance  of  a  creditor  of  such  creditor. 

The  arrestee,  as  I  have  already  said,  must  be  actually  the  holder,  or  PossxauoM  wt 
in  possession,  of  the  fund  or  subject  at  the  time  when  the  arrestments 
aie  used.  Thus  arrestments  in  the  hands  of  a  consignee  of  goods,  used 
before  arrival  of  the  goods,  does  not  attach  the  goods  subsequently 
coining  to  his  hands.'  And  when  the  executors,  or  next  of  kin,  of  the 
deceased  holder  of  the  fund  have  not  completed  their  title  by  expeding 
confirmation  as  executors  to  him,  or  in  some  other  way,  they  are  not 
legally  in  possession,  and  arrestment  in  their  hands  is  not  the  proper 
Form  of  diligence  by  which  to  secure  the  fund.  Arrestments  used  in 
the  hands  of  such  executors  will  be  of  no  avaiL^  In  such  case,  the 
creditors  should  obtain  themselves  confirmed  executors-creditors  to  the 
deceased.  The  mode  of  proceeding,  with  a  view  to  obtaining  confirma- 
tion as  executor-creditor,  will  be  fully  explained  when  we  come  to  the 
Bubject  of  the  completion  of  titles  to  the  personal  estate  of  a  person 

1  Globe  iDsnrance  Company  v.  Scott's  '  Stalker  v.  AitoD,9tli  Feb.  1759,  M.  746. 

Creditora,   16th  Feb.    1849,   11  D.  618;  >  Atkinson,  Mnre,&  Boyle  v.  Learmunth, 

Kffinned,    14th    Angost    1850,    7    Bell's  14th  Jan.  1808,  M.  App.  Sendee  and  Con- 

-Appi  296.  firmation,  No.  «3. 
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deceased  In  the  meantime,  you  may  be  referred  to  the  case  of  Smith/ 
where  the  nature  and  effect  of  such  confirmations  are  fully  discussed  and 
explained.  They  are,  in  fact,  more  of  the  nature  of  diligences  at  the 
instance  of  the  creditors  for  securing  the  estate  of  the  deceased,  or  a 
portion  of  it,  in  payment  of  the  debts  due  from  the  deceased  to  them, 
than  proper  steps  of  completing  titles  to  such  estate  or  portion  of  it 

The  possession  of  the  arrestee  must  be  hondfdt  and  complete.  Thus, 
when  two  parties  occupied  separate  portions  of  the  same  cellar  with  their 
respective  goods,  arrestment  in  the  hands  of  one  of  them  for  the  debt  of 
the  other  was  found  of  no  avail,  because  he  was  not  the  custodier  or 
possessor  of  the  goods  sought  to  be  arrested.^  Further,  the  tenant  of  a 
furnished  house  does  not  possess  the  furniture  in  such  a  character  as  to 
make  it  arrestable  in  his  hands.^  A  horse,  standing  in  a  smithy  to  be 
shod,  is  not  arrested  by  serving  a  copy  on  the  smith,  whose  custody  ii 
too  transient  to  authorise  arrestment  as  in  his  hands.^  Neither  is  a 
debtor's  horse,  standing  in  the  stable  of  a  friend,  with  whom  the  debtor 
is  a  guest  at  the  time ;  nor  are  efTects  of  the  same  party,  whilst  placed 
in  a  neighbouring  inn,  arrestable  in  the  hands  of  the  friend  or  innkeeper.* 
In  all  such  cases  poinding  would  be  the  proper  diligence. 

In  using  arrestments  in  the  hands  of  trustees  under  any  trust,  or  of 
the  executors  of  a  deceased  party,  it  is  probably  sufficient  to  serve  the 
copies  on  a  quorum,  if  the  majority  be  required  to  make  a  quorum.  Bot 
the  safe  course  is  to  serve  the  copies  on  all.  Where  service  was  ma& 
on  only  two  of  six  trustees,  the  arrestment  was  held  inept.*  And,  when 
the  arrestee  is  incapable  of  acting  for  himself  (as,  for  example,  a  miiwr 
with  guardians),  the  safe  course  is  to  arrest  in  the  hands  of  the  guardiaos 
as  well  as  of  the  minor  ;  though  it  has  been  held  sufficient  to  arrest  in 
the  minor's  hands.^  And  such  service  should  be  personal  It  would 
not  be  advisable,  in  cases  of  arrestment,  to  rely  on  edictal  service 
against  guardians.  For,  where  the  arrestee  bond  fidt  paid  away  the 
funds  subsequently  to  the  arrestment,  of  which,  though  previously  laid 
on,  he  was,  without  any  fault,  entirely  ignorant,  the  payment  was  held 
effectual,  and  the  arrestment  was  rendered  practically  unavailing.'  The 
Foreign  same  principle  is  embodied  in  the  Act  19  &  20  Vict.  cap.  91,  sect  l,i» 

reference  to  foreign  arrestees,  against  whom  arrestments  are  executed 
by  leaving  schedules  or  copies  at  the  Office  of  the  Keeper  of  the  Becord 
of  Edictal  Citations,  in  the  same  way  as  in  the  case  of  charges.*  Ih^ 
Act  of  Victoria  provides,  as  to  such  cases,  that  the  arrestment  shall  not 

1  Smith  and  othen  v.  Smith's  Trustees,  *  Black  v.  Soott,  22d  Jan.  1830, 8  Sk 

27th  June  1862,  24  D.  1142.  367. 

'  Hunter  r.  Lees,  9th  Jan.   1733,  M.  ^  Robertson   v.   Kerr,   Nor.  1687i  ^ 

736.  2184. 

^  Davidson  r.  Murray,  11th  Dec  1784, 

M.  761.  8  Laidlaw  v.  Smith,  25th  Jao.  I83S,  IS 

«  Neilson   v.  Smiths,  20th   Feb.    1821,  Sh.  367  ;  affirmed  26th  October  1841, 1 

Hume  31.  Bobinson's  App.  490. 

6  Hume  v.  Baillie,  29th  May  1852,  14 

B.  821.  •  Act  of  Sedenmt,  24t]i  Dw.  1838. 
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erpel  the  foreign  arrestee  from  paying  to  the  common  debtor,  unless 
)e  proved  that  such  arrestee  was  in  the  knowledge  of  the  arrestments. 
is  enactment,  which  is  merely  the  renewal  of  a  similar  provision  in 

Bankraptcy  Act,  54  Geo.  IIL  cap.  137,  sect.  3,  is  intended  for  the  pro- 
tion  of  debtors  abroad  who  may  pay  in  ignorance  of  the  arrestments. 
d,  in  order  to  make  an  arrestment  effectual,  it  is  very  advisable  in 
\  case,  as  has  been  recommended  in  the  case  of  the  intimation  of  an 
ignation,  that^  when  the  arrestment  is  used  edictally,  intimation 
uld  b^  given  to  the  arrestee,  and  also  to  any  agent  he  may  have  in 
i  country,  by  letters  through  the  post-office.  Such  intimation,  how- 
r,  is  not  necessary  to  make  the  arrestment  valid,  in  competition  with 
ibsequent  arrestment  duly  intimated.  The  object  of  the  Act  is  not 
BLfTect  preferences  amongst  arresting  creditors,  but  only  to  protect 
iign  debtors.^ 

As  regards  the  effect  of  the  arrestment,  the  Court  of  Exchequer  Act,  Effect  of 
L  30,  declares  that  arrestment  at  the  instance  of  the  Crown  shall 
rate  to  transfer  to  the  Crown,  preferably  to  all  other  creditors  of  the 
iwn  debtor,  all  right  to  the  fund  competent  to  the  Crown  debtor, 
far  as  necessary  to  satisfy  the  Crown  debt  In  all  other  cases,  the 
38tment  merely  creates  an  inchoate  attachment  in  favour  of  the 
^ter  over  the  fund,  with  a  preference  over  all  others  subsequently 
icbing  it^  provided  the  arrestment  be  duly  and  timeously  followed  up. 
3  fund  is,  in  technical  language,  rendered  'litigious,'  that  is,  the  subject 
legal  discussion ;  and  the  arrestee  is  liable  in  second  payment,  if,  in 
t  face  of  the  arrestment,  he  pays  to  the  common  debtor.  After  the 
estee's  death,  his  heir,  if  he  knows  of  the  arrestment,  is  bound  by  it ; 
t  not  if  he  is  in  ignorance  of  it.  The  nexiis^  however,  created  by  the 
igence  still  subsists,  to  this  effect,  that,  though  {he  arrestee  be  dead, 
)  creditor  will  be  preferred,  in  virtue  of  his  arrestment,  to  one  who 
ests  in  the  hands  of  the  arrestee's  representative.^  The  arrestment 
Dsists,  likewise,  after  the  decease  of  the  common  debtor.  But,  being 
[y  inchoate,  a  title  as  executor-creditor  of  the  deceased  will  create  a 
Terence,  except  in  questions  with  the  Crown,  if  it  is  completed  before 
\  arrestment  is  followed  out  by  furthcoming,  or  an  equivalent'  The 
(ference  of  arresters  other  than  the  Crown,  irUer  se,  is  regulated  by  the  prsfkrencb  op 
»  of  the  arrestments  respectively ;  and  so  nicely  is  that  the  case,  that  ^»»»*™hitb. 
arrestment  served  between  six  and  seven  o'clock  was  preferred  to  one 
ved  between  seven  and  eight  of  the  same  evening.^  But  where  one 
8  served  between  five  and  six,  and  another  between  five  and  seven, 
>  same  messenger  having  acted  in  both  cases,  the  Court  held  that  there 
8  no  evidence  of  priority,  and  preferred  the  arresters  pari  passuJ^ 

Syme  k  Stewart  v.  Anderson,  7th  M.  2791  ;  Wilson  k  M'Lellan  v.  Fleming, 
3. 1824,  3  Sh.  372.  26tli  June  1823,  2  8h.  430. 

*  Cameron  v.  Boswell,   28th  February 
'  Earl  of  Aberdeen  v.  Scot's  Creditors,      1772,  M.  821. 

i  Dec.  173S,  M.  774.  ^  Wright  v,   Anderson,   28th  January 

^  Gannichael  v.  Moonan,  22d  June  1742,      1774^  M.  823. 
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Arrestment  is  preferable  to  assignation,  though  prior  in  date  to  the 
diligence,  if  not  intimated  until  after ;  as,  on  the  other  hand,  assignatioB 
intimated  ranks  before  a  subsequent  arrestment.  When  the  arrestmeiit 
and  intimation  of  assignation  are  of  the  same  date,  without  an  hour 
being  specified,  they  are  ranked  pari  passu,  because  there  are  no  elementi 
for  determining  priority. 


MULTIPLK- 
POIlTDnro  AND 
FUBTHOOMmO. 


Withdrawal 
op  arrkst- 

MKNTS. 


In  order  to  complete  the  diligence  begun  by  the  arrestment^— except 
where  the  arrestment  is  at  the  instance  of  the  Crown,  in  which  case  the 
property  arrested  is  at  once  transferred  to  the  Crown, — the  arrester  can 
raise  either  a  process  of  multiplepoinding  or  of  farthcoming,  whether 
there  are  several  arresters  or  not^    In  the  former  (that  of  raising  a  pio- 
cess  of  multiplepoinding),  he  will  lodge  a  claim  to  the  fund,  and,  if 
preferred  by  the  Court,  will  get  decree  ordaining  the  holder  to  pay  or 
transfer  to  him.    In  the  latter  (that  of  raising  a  process  of  furthcmning}^ 
he  will  conclude  for  payment,  or  transfer,  of  the  fund  to  him,  in  viitoe 
of  his  debt  and  arrestment    In  both,  he  must  produce  the  groondi  of 
debt  and  the  arrestment ;  and  in  both,  objections  to  the  debt  or  diligence 
will  be  stated  by  the  common  debtor,  who  is  a  party  to  the  action^  or 
by  competing  creditors,  in  the  case  of  the  multiplepoinding.    Tin 
arirestee,  also,  may  state  all  objections  competent  against  the  validity  of 
the  diligence ;  but  he  is  not  entitled  to  raise  questions  regarding  the 
validity  of  the  arrester's  debt,  assuming  it  to  he  primd  facie  constitatel 
It  is  all  the  same  to  him  whether  he  pays  to  one  party  or  another,  pio- 
vided  that  he  pays  only  once  for  all ;  and  the  common  debtor  is  the 
party  to  state  such  objections  in  a  process  of  furthcoming.^ 

Where  the  arrestments  are  used  on  a  depending  action,  they  cover 
the  expense  of  such  action,  though  decerned  for  in  favour  of  the  agent 
who  conducts  the  action,  and  not  in  favour  of  the  arrester  himself.^ 

After  decree  of  preference  in  a  multiplepoinding  or  decree  of  hx&' 
coming  is  obtained,  the  arrested  fund,  if  it  consists  of  a  bond,  will  bft 
transferred  to  the  arresting  creditor,  and  if  of  money,  will  be  paid  over  to 
him ;  if  it  consists  of  goods,  a  public  sale  will  be  ordained,  and  the  pii» 
ordered  to  be  paid  to  the  creditor.  In  any  case,  the  decree  of  preference, 
or  of  furthcoming,  constitutes  perfect  diligence,  and  a  completed  right 
in  the  person  of  the  arrester.'  Decree  of  furthcoming,  however,  has  x» 
effect  in  making  the  arrestment  effectual,  if  the  debtor  is  made  notoor 
bankrupt  within  sixty  days  of  the  arrestment* 

The  question  here  occurs,  in  what  mode  are  arrestments,  which  hsT? 
once  been  used,  withdrawn  or  removed  ?  This  can  be  done  by  simph 
letter  from  the  arrester,  which  ought  to  be  probative ;  and  when  the 


^  Houston  t7.  Aberdeen  Town  &  County 
Bank,  20th  July  1849,  11  D.  1490. 

3  May  V,  Malcolm,  7th  June  1825,  4 
Sh.  76. 


^  Muirhead  v,  Corrie,  17th  Feb.  1735, 
M.  687. 

*  Dobbie  &  Co.  ».  Niabet,  SOth  M»y 
1854,  16  D.  881. 


^  But  see  Mitchells  v.  Strachan,  ISih  Nor.  1869,  8  Macpb.  154. 
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letter  was  so,  though  it  had  been  given  under  false  impressions,  the 
ineBtment  was  still  held  to  be  effectually  withdrawn.^  The  arrestments 
may  also  be  removed  by  letters  of  loosing  arrestments,  either  absolutely 
or  upon  caution  ;^  or  the  arrestment  may  be  recalled  by  the  Court  of 
Sesaicn,  on  cause  shown  in  a  petition  for  recaL 

Arrestments  for  sums  not  exceeding  £8,  6s.  8d.  prescribe  within  pbocbiftiok. 
three  months  from  their  date,  unless  renewed,  or  followed  by  action  of 
Inrthcoming,  or  of  multiplepoinding.'  In  other  cases,  arrestments  pre- 
scribe in  three  years.**  The  period  formerly  was  five  years.*  The  years 
are  reckoned,  in  the  case  of  contingent  debts  (that  is,  where  the  arrester^s 
claim  IB  subject  to  any  contingency),  from  the  date  as  at  which  the 
anester^s  claim  becomes  absolute,  and  the  contingency  is  purified.  And 
delay  in  following  up  an  arrestment  by  furthcoming  may  raise  the 
question  whether  the  diligence  has  not  been  relinquished;  delay  of 
three  years  was  held  not  to  imply  relinquishment  ;^  but  delay  is  always 
hacaidoua 

^  Ewuig»  May,  ft  Co.  v.  Johnstone,  9th  '7  Will  IV.  &  1  Vict,  cap.  41,  lect.  6. 

Dm:  1813,  F.  C.  *  Personal  Diligence  Act»  sect  22. 

^  1669,  cap.  9. 

<  See  the  Juridical  Styles,  iii.  556,  and  «  Lister  v.  Ramsay,  25th  Jaly  1787,  M. 

piinoiuJ  Diligence  Act»  sect  21.  824. 


*  Airestments  used  under  the  authority  of  '  The  Debts  Recovery  (Scotland)  Aot^ 
1867»'  prescribe  in  three  years— 30  ft  31  Vict  cap.  96,  sect  5. 
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TITLE  L 
THE  CONSTITUTION  OF  AN  ORIGINAL  FEUD 


CHAPTER  L 

PuFAUion  In  endeATonnng  to  explain  the  system  of  permaDe 
in  Scotland,  it  is  not  my  intention  to  enter  at  large  on  tl 
of  the  origin  or  hiatoty  of  the  Feudal  Law  and  U8age& 
of  that  extensive  characteT  is  not  required,  in  order  to  t 
the  principlea  of  the  system.  A  brief  notice,  however, 
of  the  national  land-righta,  and  the  relations  of  superio 
this  country,  more  particularly  in  the  early  feudal  ages,  i 
site,  both  for  understanding  the  essential  principles  of 
one  of  which  has  undergone  alteration,  and  for  appreciat 
fications  in  point  of  detail  which  have  been  made  on : 
time,  and  from  which,  taken  together,  it  baa  its  distinctivi 
of  security  and  simplicity, 
■nABLiBB-  jt  IB  agreed  on  all  hands,  that  die  Feudal  System  i 

nvDALHsmi.  in  the  south  and  west  of  Europe  by  the  hordes  from  the 
Asia,  which  overran  and  subverted  the  Roman  Empire 
dependencies.  Whether  it  was  formed  in  England  dnrit 
of  the  Saxon  power,  or  was  brought  from  the  Continent 
Conqueror,  is  a  point  on  which  learned  writers  are  not  at 
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Av\y  adapted  to  the  genius  of  this  country  in  earlier  ages,  it  was 

ted,  and  operated  a  fundamental  change  in  the  system  of  land- 

,  on  the  whole,  it  appears  probable  that,  with  us,  it  was  the  work 

le  and  circumstances,  rather  than  the  result  of  any  direct  exercise 

wer.      But  the  system,  by  whatever  means  incorporated  among 

Qstitutious,  certainly  struck  root  at  a  very  early  period  in  our 

y,  and  came  to  pervade  the  kingdom. 

he  original  and  fundamental  principle  of  the  system  was,  that  all  Fuitdamsntal 

principIjB  of 

nds  in  the  kingdom  either  belonged  to  the  Sovereign,  or  were  held  tu  ststul 
Djoyed  by  the  respective  owners  as  vassals  of  and  under  the  Sove- 
as  superior,  on  condition  of  military  service,  or  knight's  service  as 
ometimes  called.  The  Sovereign  himself  could  not,  in  the  nature 
ngs,  have  any  superior.  His  own  right,  jure  coronce,  was  allodial, 
ee  of  all  obligation  and  condition.  He  was  the  source  or  fountain 
whom  all  feudal  rights  flowed.  From  time  to  time  the  Sovereign 
d  lands  to  subjects,  on  condition  of  their  performing  military  service 
Sovereign,  when  required  by  him.  The  grant  and  its  acceptance 
tuted  a  mutual  contract :  the  Crown  gave  the  lands ;  the  vassal 
le  bound,  in  respect  thereof,  to  serve  the  Crown  in  time  of  war  or 
ection.  Or  it  may  be  described  as  a  conditional  grant ; — the  con- 
being  that  the  vassal  should  so  serve,  and  should  hold  the  lands 
prhilst  fulfilling  the  condition.  In  like  manner,  subjects,  holding 
tue  of  grants  from  the  Sovereign,  gave  out  subordinate  rights  to 
I,  establishing  with  them  the  relative  position  of  superiors  and 
s.  The  vassals  here  again  gave  out,  or  were  entitled  to  give  out, 
iinate  rights,  and  so  on  downwards,  each  new  subordinate  grant 
tuting  a  new  relation  of  superior  and  vassal.  The  superior  and 
,  in  every  gradation,  were  in  the  same  relative  position  to  each 
as  the  Sovereign  and  his  immediate  vassal 

he  stipulation  or  condition  on  which  every  grant  was  made,  and  Ck)in>inov  of 
was  military  service ;  and  so  much  was  this  the  case  that»  if  a  '"  Q"^"'* 
was  silent  as  to  the  manner  or  condition  of  the  holding,  it  was 
med  to  be  for  such  service.  The  grants,  however,  did  not  denude 
akers,  or  dissever  their  connection  with  the  lands.  On  the  contrary, 
superior,  the  Sovereign  excepted,  remained  in  his  order,  notwith- 
ing  his  having  made  the  subordinate  grant,  vassal  to  his  own 
diate  superior,  and  liable  as  such  to  perform  military  service, 
vassal  was  superior  to  his  own  immediate  vassal,  and  entitled, 
^h,  to  exact  the  same  service. 

he  lands,  viewed  as  a  whole,  formed,  as  it  were,  the  subject  of  a  rblatiti 
ownership ;  not  as  that  term  is  now  generally  understood,  but  still  SJSSSb  akd 
tially  a  joint-ownership,  though  of  a  very  peculiar  character.    The  orahtm. 
^  which  the  position  of  the  maker  of  each  grant  underwent,  arose 
ly  and  practically  with  reference  to  the  right  to  possess  the  lands 
buw  the  fruits  or  rents,  and  the  obligation  or  liability  for  payment 
s  national  and  local  charges^  or^  in  modem  phrase^  tlie  public  and 


general,  he  gave  to  his  vasBal  that  right  of  property  « 
it  the  privilege  of  poBseGsion,  and  of  drawing  the  froite  i 
as  the  vassal  fulfilled  the  condition  of  the  giant ;  {he 
contrary  was  not  stipulated,  being  liable  to  relieve  Ui 
public  and  parish  burdens.  But  the  superior  retuned 
the  estate  or  interest  which  we  now  know  familiarly 
direcium,  or  right  of  superiority,  aa  contradistingnishe 
mum  utiU,  or  right  of  property  conveyed  to  his  vass 
entire  right  of  property  went  to  the  vassal  undivide< 
became  liable  to  pay  all  the  correqtonding  burdens, 
hand,  the  superior  might  reserve  to  himself  valuable 
coal  and  lime,  along  with  the  dominivm  directum;  t 
band,  it  might  be  part  of  the  contract  that  certain 
falling  on  the  dominium  utile,  should  attach  to  the  do 
or  vie«  vertd.  In  other  words,  the  estate,  as  it  stood 
the  subordinate  grant,  became  a  joint-estate  after  sv 
party  had  real  rights,  and  was  subject  to  liabilities,  dial: 
but  capable  of  enlargement  or  restoiction  according  to 
rights  of  ^e  parties  accordingly  stood  thus : — ^The  rac 
the  superior,  who  was  entitled,  through  his  vassal,  to  b 
of  the  subordinate  grant  fnlfilled.  He  was  therefore  enl 
to  have  a  vassal ;  and,  if  his  vassal  was  not  capable  of 
dition  of  the  grant,  the  superior  was  entitled  to  obtain 
one  of  those  contingent  or  incidental  rights  attached 
directum,  technically  called  the  casualties  of  superiori^ 
the  other  band,  possessed  the  lands  on  condition  of  pe 
service  to  the  superior.  As  long  as  tiie  superior  had 
capable  of  fulfilling,  and  did  fulfil,  the  condition  of  the  ( 
could  require  notbing  mot&  But  in  case  of  the  non-folf 
dition.  or  in  case  of  the  fJEulure  of  the  vassal  and  until 
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laded  the  saperior ;  and,  the  grant  being  suspended  or  anmdled,  the 
^oi^s  title  resumed  its  original  place,  temporarily  or  permanently. 
sing  the  suspension,  or  after  the  annulling  of  the  grant  to  the  vassal, 
te  was  no  title  but  that  of  the  superior  himself,  and  he  re-entered 
{possessed  the  lands  accordingly. 

The  incidental  rights  arising  to  the  superior,  contingently  on  the  CAsuALnn 
nl's  death,  or  inability  or  failure  to  fulfil  the  conditions  of  the  grant,  to  mlrrAB? 
»  technically  called,  as  has  just  been  stated,  the  casualties  of  supe-  holddiq. 
tSsj.     Those  appropriate  only  to  the  military  holding  are  all  now 
lished,  along  with  that  manner  of  holding  itself.      But  they  are 
biy  illustrative  of  the  principles  of  the  system  of  feudal  land-rights ; 
vhich  account,  and  as  they  are  the  origin  of  the  incidental  rights  or 
ttlties  still  attached  to  estates  of  superiority,  it  will  be  useful  here 
ixplain  their  nature  shortly. 

1.  The  most  important  was  the  casualty  of  ward,  arising  when  the  Wabd. 
saTs  estate  or  feu  fell  to  an  heir  who  happened  at  the  time  to  be  in 
lority.  The  superior  was,  from  a  very  early  period,  bound  to  admit 
enter  the  heir  as  his  vassal,  in  place  and  stead  of  the  deceased 
estor.  But,  the  condition  of  the  grant  being  military  service,  which, 
ras  said,  could  not  be  performed  by  a  minor,  the  feudal  law  gave  the 
«rior,  during  the  heir^s  minority,  not  only  the  custody  or  guardianship 
he  warding — of  the  heir^s  person,  and  management  of  his  whole  afiairs 
his  tutor,  but  also,  in  compensation  for  the  loss  of  services,  the  full 
Is  of  the  heii^s  estate.     Hence  the  casualty  was  called  the  ward,  and 

tenure  by  military  service  acquired  the  name  whereby  it  is  now  most 
liliarly  known,  viz.,  ward-holding.  The  superior's  rights,  in  virtue  of 
B  casualty,  lasted  until  the  heir,  being  a  male,  attained  twenty-one 
1X8  of  age,  or,  being  a  female,  fourteen,  until  which  age,  by  our  old  law, 
k  eould  not  marry.  The  guardianship  of  the  person  appears  to  have  been 
le  exercised,  however,  after  the  commencement  of  the  seventeenth 
itury.  Erskine  says  superiors  grew  weary  of  an  office  which  brought 
profit  ;^  and  hence  the  casualty  of  ward  came  latterly  to  be  under- 
od  with  reference  to  the  superior's  right  in  his  minor  vassal's  estate. 
-and-by  this  casualty  came  occasionally  to  be  fixed  at  a  specific  sum,  Taxid  ward. 
raUe  annually  during  the  wardship, — in  other  words,  taxed.  In  such 
es,  the  superior  levied  from  the  minor  vassal  the  taxed  sum  annually. 
B  vassal,  on  the  other  hand,  had  the  uninterrupted  right  of  possession 
his  own  lands.  The  casualty  of  ward,  whether  simple  or  taxed,  was 
dished  altogether  in  1747.^  But,  under  the  holding  in  simple  ward, 
1  whilst  the  casualty  was  in  operation,  the  right  of  the  superior  was 
independent,  that  no  debt  contracted,  or  right  granted,  by  the  previous 
nal,  without  either  direct  legal  authority  or  the  superior's  consent, 
i  the  effect  of  restricting  the  ward-estate  to  the  superior's  prejudice. 
8  superior  was  not  bound  to  respect  srubordinate  rights  granted  by  his 
38al,  though  duly  published  and  made  real  through  the  registers ;  nor 

^  Enkine.  ii.  4.  3.  '  20  Geo.  II.  cap.  50,  sect.  1. 
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Casualths  op  leases  so  granted,  though  followed  by  possession  of  tiie  teouit^  al  wF^ 
■ufKRioRTTT.     ^^\jqq\jq^  against  purchasers  by  an  express  Statute.^     That  Ack  il  ^^^^  ° 

not  extend  to  or  affect  the  rights  of  the  superior,  whidi  vsaaA 
untouched  by  such  leasea    The  vassal's  debts,  though  heritaUjMal 


« 

on  the  ward-lands,  were  not  effectual  against  the  superior,  iho  Mi  F,f  ^ 
also  disregard  servitudes  constituted  by  the  vassal,  unless  foitiieiil  V  ^.^ 

ward-lands,  was  not  effectual  against  the  superior,  if  he  had lut Ml  \\^^^i 


■^^^ 


»>-' 


made  a  party  to  the  suit.    In  certain  contingencies,  the  supeno^ii^  li^ere 
is  as  independent  even  at  the  present  day,  though  it  is  hardly  em*^ 
with  in  exercise  to  the  full  extent. 
Marbugi.  2.  As  connected  with  the  willing  and  efficient  perfonnanoe  (I  w^ 

tary  service,  the  superior  had  an  interest  in  seeing  his  vassal,  ptttk»y| 
when  a  female,  married  into  a  friendly  house.      Hence  theie  ^m  # 
casualty,  peculiar  to  ward-holding,  of  marriage,  arising  from  the  i^ 
claimed  by  the  superior  to  choose  a  wife  or  a  husband,  as  the  case  mfjik 
be,  for  a  vassal  succeeding  as  heir  of  a  former  vassal,  and  to  receiievkik 
the  heir  got  with  such  wife  or  husband  in  name  of  tocher  or  promoii 
This  casualty,  by  our  later  practice,  accrued  to  the  superior  in  evajcM 
where  the  vassal-heir  was  not  married  at  the  time  of  his  ancestoi^s  deriL 
It  was  exigible  even  though  the  heir,  when  required  by  the  superior  li 
marry  a  lady  of  the  superior's  choice,  accepted  and  married  such  bifi 
The  amount,  called  the  avaQ  (or  value),  was  ultimately  estimated  at  tit 
years'  rent  of  the  ward- vassal's  whole  lands ;  not  merely  the  lands  hddof 
the  superior  claiming  the  casualty,  but  the  whole  lands  belonging  to  di 
vassal.    When,  however,  the  vassal,  not  contented  with  refiiaing  the vib 
or  husband  offered  by  the  superior,  presumed  to  choose  a  wife  orhusbai 
for  himself  or  herself  without  the  superior's  consent,and  intermarried  wiik 
the  person  so  chosen,  the  vassal  was  liable  in  double  avaiL    A  caiM 
evidence  of  the  abuses  attempted  under  this  state  of  the  law  appeals  fipoB 
a  reported  case,  where  the  superior,  having  learnt  that  his  vassd  m 
actuaUy  engaged  to  be  married,  offered  him  another  lady  as  his  wife^B 
order  to  found  the  claim  of  double  avail     This,  however,  the  Comics 
the  circumstances,  disallowed.^     And  the  steps  necessary  for  entitiflf 
the  superior  to  claim  the  double  avail  instructively  tell  of  the  liatnlitjrf 
such  a  right  to  lead  to  abuse,  and  of  the  checks  early  provided  by  kgd 
forms  in  the  way  of  prevention.    The  superior  had  to  require  the  Ttsal 
under  form  of  instrument,  to  meet  and  treat  with  him,  in  some  misM- 
pected  place,  upon  the  marriage  offered  by  the  superior.     If  the  Ttsal 
at  the  interview,  refused  to  name  a  day  for  celebrating  the  marriegen 
offered,  the  superior  took  upon  himself  to  name  the  day  fbr  fsA 
marriage,  and,  upon  the  day  appointed,  brought  the  lady  to  ehmA 
where  she  must  have  openly  declared  her  willingness  to  accept  of  tti 
vassal  for  her  husband.     On  this  Erskine  remarks:  'As  it  can  htrdlf 
'  be  figured  that  a  woman  of  character  would  have  stooped  so  kv 

1449,  cap.  IS.  s  Dnunmond  v.  Sinart,  22d  Febi  107$,  M.  ^'- 
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T  of  a  man  who  had  declined  makins  addresses  to  her,  it  cannot  CAsuALnm  or 
^r  of  wonder  that  no  instance  occurred,  since  the  institution  of 
l^e  of  Justice,  in  which  the  double  avail  of  marriage  was 
1  against  an  heir.'  ^  I  need  hardly  say  that  we  have  no  remains 
sutdty  now.  It  was  abolished  along  with  the  casualty  of  ward 
The  latest  instance  I  have  met  with  of  the  exercise  of  the 
ibove  described  by  Erskine,  occurred  in  1614.  In  that  case  th0 
fras  a  nobleman,  offering  his  own  daughter.  The  vassal  likewise 
Dleman. 

ere  was  the  casualty  of  recognition,  which  was  a  total  forfeiture  Racooinnoir. 
L  to  the  superior,  in  case  of  the  vassal  alienating  more  than  the 
stranger  without  the  superior's  consent  This  was  introduced 
hat,  if  the  vassal  should,  by  parting  with  the  better  portion  of 
disable  himself  from  rightly  performing  feudal  services,  the 
might  have  it  in  his  power,  by  means  of  the  possession  of  the 
provide  another  vassal  capable  of  performing  those  services, 
is  casualty  took  place,  it  operated  the  forfeiture  of  the  whole 
^ell  the  part  alienated  as  the  remainder.  The  casualty  arose 
the  ward  was  taxed  or  not ;  and  it  regarded  all  as  strangers  to 
ccept  the  eldest  son,  or  the  person  who,  if  he  had  survived  the 
3uld  have  succeeded  him  as  his  heir,  by  the  operation  of  law  or 
)n  of  the  feu.  Eecognition  was  thus  inferred  through  alienation 
er  to  his  second  son,  or  by  a  wife  to  her  husband.  Eecognition 
Bhed  along  with  ward-holding,  and  it  is  no  longer  known  in  the 
f  our  land-rights.  But,  in  the  vassal's  disability  to  alienate  to  a 
vidthout  the  superior's  consent,  we  can  see  the  origin  of  what  is 
most  valuable  of  the  existing  rights  incident  to  superiors, — 
the  fine,  or  entry-money,  called  composition,  payable  by  a 
or  singular  successor,  on  his  being  received  or  entered  as 
a  feu.* 

generally,  appears  to  have  been  the  footing  on  which  feudal  SuBanrnnoH 
!re  at  first  constituted  in  Scotland.    A  very  cursory  glance  into  fob  allodial 
national  history  will  show  how  well  the  system,  as  a  species  of  "®""' 
organisation,  was  adapted  to  the  condition  of  the  country,  par- 
with  reference  to  defence  against  foreign  aggression  or  inroad, 
in  connection  with  intestine  commotions  and  private  feuds,  and 
)unt  for  the  rapid  adoption  of  the  system  throughout  the 
Lands,  however,  must  have  been  largely  out  of  the  hands  of 
n,  and  in  possession  of  subjects,  before  the  introduction  of  the 
em ;  and,  as  it  is  certain  that  the  feudal  system  came  to  pervade 
ally  the  whole  kingdom,  the  question  naturally  arises, — ^how 
)  land  rights,  existing  prior  to  the  introduction  of  the  feudal 
lade  subject  to  the  feudal  relations  ?    These  rights  were  allodial^ 

nkine^  ii.  6,  21.  *  20  Geo.  IL  cap.  50,  leot.  1. 

^  See  tf|/ra,  page  566,  note  \ 
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requiring  no  grant  or  other  title  from  a  superior,  and  UaUe  to  n 
restraints  on  alienation,  and  no  obligations  of  any  kind  to  thiid  ^^ute. 
The  substitution  of  the  feudal  title,  in  these  cases,  is  thought  to  \am 
arisen  largely  through  the  extensive  forfeitures  which  were  the  lenltfl 
the  turbulent  state  of  the  times.  The  forfeited  territory  fell  to  the  (^on, 
and,  on  being  again  given  out  by  the  Crown,  was  granted  to  the  old  or  ti 
new  vassals,  to  be  held  by  them  on  condition  of  military  service.  Tki 
same  turbulent  times  rendered  it,  on  the  one  hand^  important  for  tk 
great  proprietors  to  increase  the  number  of  their  dependants  or  fdkwei^ 
and  strengthen  their  party ;  and,  on  the  other  hand,  made  it  nutter 
of  necessity  for  the  smaller  proprietors  to  place  themselves  nuder 
the  protection  of  some  one  or  other  of  the  powerful  chie&.  Botiirf 
these  objects  would  be  attained  by  the  smaller  proprietors  givii^ip 
their  lands  to  the  larger,  and  accepting  from  them  new  grants*  iriiCRif 
the  relations  of  superior  and  vassal,  with  the  obligation  of  service  to  thi 
superior,  and  the  privilege  of  protection  to  the  vassal,  were  fmniDf 
constituted.  Of  the  fieu^t,  that  the  Gystem  was  almost  univernDf 
adopted,  there  can  be  no  doubt ;  and  the  above  theory,  suggested  Ij 
the  ingenious  Lord  Kames,^  appears  suf&cient  to  account  for  it 

The  system  now  in  operation  among  us  has  distinctive  and  peeoliff 
features,  similar  to  those  of  the  older  system.     The  Sovereign,  irivw 
own  right  is  necessarily  allodial  and  holden  of  no  superior,  is  the  ongnd 
source  or  fountain  of  all  feudal  rights.    The  Sovereign  has,  in  £^1^ 
according  to  feudal  principles,  a  legal  estate  of  property  in  the  iriiob 
lands  in  the  kingdom,  except  as  regards  the  allodial  lands  of  Oiknejnl 
Shetland.    Original  grants  of  land  are  now  made  on  principles  foods- 
mentally  the  same  as  of  old.    The  parties  who  have  obtained  giuto 
from  the  Sovereign  are,  respectively,  in  questions  with  the  Growi^ 
proprietors  to  the  extent  of  their  grants;  and  the  right  of  the  Crown,  ai 
proprietor,  is  limited  according  to  the  tenor  of  these  grants.    The  hoUflO 
thereof — ^that  is,  the  Crown  vassals — are,  on  the  one  hand,  entitled  to 
possess  all  that  is  contained  in  the  grants.    On  the  other  hand,  tbejtf* 
bound  to  fulfil  the  conditions  of  the  grants — that  is,  the  obUgalte 
imposed  on  them  by  the  terms  of  the  grants ;  being  payment  <^  moiM^» 
or  it  may  be  of  some  illusory  duty  if  required.     The  case  (rf  eiek 
successive  gradation  of  subordinate  grants  is  similar.     The  grantenff 
superiors,  and   grantees    or  vassals,  respectively  hold, — the  fomff 
(the  superiors),  a  real  right  in  the  lands — a  legal  estate  of  propertf, 
— entitling  them  to  have  a  vassal,  and  to  require  from  him  the  foISI- 
ment  of  the  conditions  of  the  grants  which  they  have  made ;  andiAiU 
there  is  a  vassal,  and  he  fulfils  these  conditions,  the  superion  etf 
ask  no  more; — the  latter  (the  vassals)  have   a  real   right  in  tbi 
lands — an  actual  estate  of  property, — subject  to  the  fulfilment  of  tbs 
conditions  imposed  by  the  grants ;  and,  as  long  as  they  satisfy  tbess 
conditions,  they  are  entitled  to  hold  and  possess,  and  cannot  be  distoitai 

^  Karnes'  British  Antiquities^  Essay  i. 
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by  the  superiors.  But,  if  the  vassals  fail  to  fulfil  the  conditions,  the  grants 
may  be  resumed,  temporarily  or  permanently,  according  to  circumstances. 
In  that  case,  the  rights  given  are  liable  to  forfeiture ;  whereupon  the 
grants  will  revert  to  the  superiors  in  the  condition  in  which  they  were 
originally  given  out,  and  firee  of  all  subordinate  grants  by  the  vassals, 
none  of  which  are  available  against  the  superiors  after  the  vassals'  for- 
feitore.  The  lands  thus  forfeited  remain  with  the  superiors,  in  some 
cases,  till  the  vassals  fulfil  what  was  incumbent  on  them ;  in  others, 
permanently.  The  operation  of  this  right  of  resumption  illustrates  the 
real  nature  of  the  right  reserved  or  remaining  in  the  superiors,  notwith- 
standing the  grants  they  have  mada  So  long  as  the  grants  continue  in 
force,  the  superiors  are  excluded  by  their  own  act  from  aU  but  the  fulfil- 
ment of  the  conditions  thereby  stipulated.  But  the  radical  right  is  still 
with  them ;  and  if,  through  the  vassals'  failure  to  perform  their  part, 
the  grants  be  forfeited,  the  superiors  are  no  longer  bound  to  remain 
excluded.  They  are,  thereupon,  entitled,  after  adopting  certain  judicial 
proceedings,  to  resume ;  but  they  do  not  re-acquire — they  resume  the 
possession  of  the  lands,  with  all  their  fruits.  They  resume,  moreover, 
without  establishing  any  new  title  in  their  persons.  They  do  so  in  virtue 
^  their  own  original  fundamental  title.  That  title,  originally,  contained 
%e  lands,  whole  and  entire.  After  the  subordinate  grants  were  made, 
4ie  superiors'  title  still  contained  the  lands ;  subject,  however,  to  the 
"^hts  given  to  the  vassals,  in  consideration  of  the  conditions  which  they 
had  undertaken  to  fulfil  But,  the  right  of  the  vassals  being  (in  the 
case  supposed)  suppressed  for  a  time,  or  extinguished,  the  superiors' 
Driginal  title  is  revived;  and  its  extent  is  the  same — temporarily  or 
permanently — as  before  any  subordinate  grant  was  made.  On  the  other 
band,  there  are  obligations  incident  to  property,  which,  when  occurring 
between  parties  not  in  the  relation  of  superior  and  vassal  to  each  other, 
are  merely  personal,  even  though  forming  the  subject  of  express  regula- 
Jon  or  stipulation ;  but  which,  when  expressly  made  part  of  the  feu- 
s^ntract  between  superior  and  vassal,  are  real,  and  parts  of,  or  burdens 
m,  their  estates  respectively.  I  wiU  by-and-by  notice  cases  in  which 
liis  result  occurs. 

The  system,  however,  though  in  its  principles  the  same  now  as  of  Gradual 
feld,  has  undergone  great  modifications  in  detail ;  having  been  forced  to  of  ths  btstkm. 
i^lapt  itself  to  the  growing  wants  and  intelligence  of  the  coimtry  at  laige. 
^t;  has  been  thought  by  Sir  Thomas  Craig  ^  and  others,  that  originally 
fans  were  not  granted  even  for  the  vassal's  lifetime,  but  were  liable  to 
►e  resumed  by  the  superior  at  his  pleasure.  Sir  Thomas  calls  this 
k^riod  the  infancy  of  feus.  Professor  Menzies  notices  that  Mr.  Hallam 
<^d  M.  Ouizot  have  suggested  some  doubt  of  the  accuracy  of  this  view.' 
ts  appears  to  be  agreed,  however,  that  as  feudal  grants  were  obtained, 
^Ot  by  purchase,  but  as  munera,  and  in  consideration  of  certain  personal 
loalities  in  the  grantee,  the  fee  or  property  did  not  at  first  descend  to 

^  Craig,  i.  4.  4.  '  Menzies,  p.  509. 
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his  heirs.  Upon  his  death,  it  reverted  to  the  grantor^  who  might  again 
give  it  out  to  a  new  holder  for  his  life ;  which  stage  Craig  calls  the 
childhood  of  feus, — a  period  which  extended  from  the  beginning  of  the 
seventh  to  the  end  of  the  eighth  century.  Their  manhood  (in  the  nomen- 
clature of  Craig)  was  reached,  when  the  proprietors  obtained  permanent 
rights  devolving  upon  their  heirs.  It  is  the  opinion  of  Craig,  that  the 
system  had  not  attained  its  state  of  manhood  when  it  first  came  into  this 
country.^  But  it  must  have  done  so  very  soon  thereafter ;  and  impoitiiit 
innovations  were  speedily  made  on  it 

The  first  object  of  these  changes  was  the  improvement  of  agricul- 
ture, with  a  view  to  which  in  this  country,  as  in  the  other  countries  of 
Europe,  there  was  largely  substituted  for  militaiy  service,  or  waid-hoU* 
ing,  the  tenure  of  soccage,  or  the  payment  of  agricultural  services  by  the 
vassal  to  the  superior.  These  services  again  were,  in  course  of  tinu; 
exchanged  for  payments  of  com  and  cattle ;  and  finally,  for  the  mutual 
convenience  of  superior  and  vassal,  both  services  and  payments  in  kind 
came,  in  many  cases,  to  be  commuted  for  a  fixed  rent  in  money—in 
other  words,  a  feu-duty.  In  this  way  arose  the  tenure,  now  most  ooia- 
monly  met  with  in  Scotland,  viz.,  feu-farm. 

By-and-by,  lands  were  also  given  ofT,  exclusively,  for  a  price  piil 
at  the  time ;  and  a  nominal  payment  annually  thereafter — such  as  t 
penny  Scots,  a  pepper-corn,  a  pair  of  spurs,  or  of  gloves,  etc,  if  askel 
only — ^was  inserted  merely  as  an  acknowledgment  of  the  superiori^. 
This  was  called  the  tenure  of  blench-farm. 

In  the  meantime,  and  at  an  early  period,  the  gradual  growth  of  tnde 
and  commerce,  and  the  progress  of  the  arts  and  manufactures,  led  to  the 
establishment  of  burghs,  an  important  social  and  political  element  ia 
our  national  history.  Security  being  a  sine  qua  nan  of  industrial  weal4 
the  persons  engaged  in  commercial  pursuits,  and  their  dependant^ 
associated  themselves  in  towns  and  communities,  which  were  encoungel 
by  our  most  prudent  Sovereigns ;  both  as  a  source  of  direct  strength  lai 
wealth  to  the  kingdom,  and  as  a  counterpoise  to  the  overweening  nobl* 
Important  privileges  were  granted  to  the  burghs,  and  territories  iw» 
conferred  on  them,  which  they  were  to  hold  directly  of  the  Crown. 
Hence  arose  the  tenure  of  'free  burgage,*  by  which  lands  or  houses 
included  in  the  territories  of  royal  burghs,  are  held  of  the  Crown  fif 
performance  of  the  service  of  watching  or  guarding.  This  is  plainly » 
species  of  ward-holding ;  and  its  adoption  was  most  natural  in  the  co^ 
cumstances ;  as  we  know  that  in  early  times  the  associated  buigessei 
frequently  had  to  perform  service  of  a  military  nature,  for  defence  again* 
assaults  from  without  and  commotions  within.  This  tenure,  however, 
imposed  no  restraint  on  the  vassal's  power  of  alienation,  and  had  nctfi 
of  those  casual  rights  which  have  been  noticed  as  incident  to  prop* 
ward-holding.  Some  interesting  observations  on  the  constitution  of  the 
burghs,  and,  indeed,  much  valuable  information  on  the  subject  d  the 

1  Craig,  i.  10.  7,  and  u.  3.  28. 
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1  system  generally,  and  the  causes  which  made  it  gradually  yield 

B  progress  of  agriculture,  and  of  commercial  intercourse,  will  be 

I  in  Bell's  Commentaries.^ 

eistly,  another  species  of  tenure  arose  in  connection  with  the  Church,  Tbkurb  of 

MOBTICAIM* 

I,  prior  to  the  Beformation,  possessed  very  extensive  estates  in 
accumulated  from  the  gifts  of  many  generations.  The  extent  of 
,  Mr.  Bell  says,  was  reckoned  at  nearly  one-half  of  the  territory 
>tland.  The  late  Principal  Lee,  perhaps  eyen  a  higher  authority  on 
ubject,  confirms  this  statement  He  says, '  In  Scotland,  the  ecdesias- 
.  property  was  nearly  equal  to  one-half  of  the  kingdom ;  the  tempo-  , 
y  having  been  little  less  than  a  fourth,  and  the  spirituality,  including 
tithes,  more  than  a  fourth  of  the  whole  rent.  The  dignified  clergy 
\  assessed  to  the  extent  of  one-half  of  the  public  contributions  for 
service  of  the  Grovemment/'  At  another  place,  the  learned 
ipal  speaks  of  the  wealth  derived  from  Church  lands  and  teinds  as 
g  amounted  to  much  more  than  a  third  of  the  rental  of  Scotland.' 
lands  held  by  the  Church  were  given  ad  manwm,  mortuam,  or 
fied,  with  a  view  to  the  performance  of  religious  services ;  and  the 
don  of  the  holding  was  the  offering  up  of  precea  et  lacrymce, 
was  called  the  tenure  of  FranoaUmoigne^  or  Mortmain,  which, 
ne  quaintly  says,  approached  nearer  to  blench-holding  than  to  ward.^ 
IS  abolished  at  the  Beformation. 

I  tracing  the  modifications  on  the  system  of  land-rights,  by  which  Sufibiob 
I  gradually  become  adapted  to  the  requirements  of  modem  times,  hallt  bbtdbb 
ave  also  to  notice  the  abrogation  of  the  right  which  superiors  ^^^^^^r 
irly  had, — though  perhaps  not  from  the  earliest  times  in  the  case  oy  new  vassal 
id  being  sold  judicially  for  payment  of  the  vassal's  debts, — to  refuse 
consent  to  the  substitution  of  new  vassals  in  place  of  the  old,  by 
ttions  either  absolutely  in  the  way  of  sale,  or  redeemably  in  the 
>f  security  for  debt  Under  the  burgage -holding,  the  Crown  was 
nperior,  and  the  Crown  never  objected  to  receive  a  new  proprietor 
orgage  lands  as  vassal  instead  of  the  old.  But  with  the  Crown,  as 
ids  not  so  held,  and  likewise  with  all  other  superiors,  the  case  was 
ent  No  vassal  was  entitled,  without  his  superior's  consent,  to 
Lie  his  feu,  either  redeemably,  or  irredeemably,  so  as  to  substitute 
nger  as  vassal  in  his  place ;  and  in  the  law  of  land-rights  all  were, 
U  still  are,  considered  strangers  to  the  feu,  except  the  heir  of  the 
titure,  flowing  from,  or  confirmed^by,  the  superior,  and  existing 
e  tima  The  right  or  privilege  of  the  superior  on  this  point  appears 
,ve  had  its  origin  in  the  delectus  personam,  existing  when  feus  were 
on  condition  of  military  service.  But  what  was  originally  incident 
ait  manner  of  holding  was  made  a  part  of  the  general  system  of 
rights,  when  held  by  feudal,  and  not  by  burgage,  tenure,  and  was 

dlTi  Comm.  i  20,  et  seq,  '  History  of  Church  of  Scotland,  i.  4.^, 

ictory  of  the  Church  of  Scotland,  i.      44.     (Note.) 

4  Erskine,  iL  4.  10. 


S64 


LECTURES  ON  CONVEYANCINQ.    [am mi 


8UPSBI0B8 

8UBS8QUBNTLT 

OBDADTEDTO 

RBOEIVE 

APP&ISIB8. 


u 


extended  both  to  blench  aud  feu  holdings ;  bo  that,  in  early  times,  it  m 
not  in  the  power  of  any  vassal,  as  matter  of  right,  to  reqoiie  his  ropenr 
to  admit  or  enter  a  new  vassal  in  his  steady  in  any  portion  of  b  fa 
We  find,  indeed,  that  by  an  Act  of  Alexander  the  Fint,  iriiea  tk 
moveables  of  a  debtor  having  lands  were  insufficient  to  pajhisdeUi 
the  Sheriff  was  to  sell  his  lands  on  fifteen  days'  notice;  the  paiclnaertB 
hold  of  the  Crown,  or  subject-superior,  as  the  debtor  held;  the  8olj» 
superior  having  always  right  of  pre-emption.^  It  appears  also  tH  n<i 
at  a  remote  period,  and  before  the  modifications  of  the  law  on  tiie  ^x^ 
now  in  force  were  introduced,  superiors  consented  to  accept  and  erit 
strangers  to  the  feus,  or,  as  they  are  now  called,  singular  saooesflon^ii' 
stead  of  the  former  vassals,  on  payment  of  fines  of  various  amount  M 
at  the  period  here  referred  to^  the  right  of  superiors  to  lefose  newviMli 
was  absolute. 

That,  however,  was  a  state  of  things  which,  to  a  people  growing  ^ 
wealth  and  intelligence,  was  intolerabla  It  was  obviously  eteentidW 
land  should  become  an  article  of  commerce,  and  still  moie  ^  > 
should  be  made  subject  to  the  onerous  debts  contracted  by  tbe  p-. 
prietor,  which,  in  a  very  early  age,  it  seems  to  have  been,-4w^ 
for  a  time  afterwards,  it  was  not  But  the  manner  in  which  our  V" 
lators  proceeded,  in  amending  the  law  on  these  important  points,  M 
remarkable  caution,  and  is  highly  illustrative  of  the  deep-rooted  inftiM 
which  the  feudal  rules  must  have  obtained  in  the  country.  The  Ada 
Alexander  is  the  earliest  Statute  we  have  on  this  subject  £Qi11ii^«* 
seems  to  have  fallen  into  abeyance ;  for,  in  1 469,  an  Act  ^  was  passed, t*^ 
ferring  on  creditors,  as  a  new  and  original  privilege,  the  right  to  afp* 
their  debtor's  lands  for  payment  of  his  debt&  This  last-mentioned  Ad^ 
proved  of  very  great  value  and  importance  in  regard  to  Scottish  land^o^ 
For,  although  in  its  terms  in  favour  of  creditors  only,  and  not  piu6i*| 
to  improve  or  alter  the  position  of  purchasers,  it  has  in  its  pnw 
operation  been  available  to  absolute  purchasers  also.  In  fact,  it  not  <i4 
formed  the  introduction  to  the  laws  by  which  heritable  estate  in  Sed 
land  can  be  sold  by  the  owner's  creditors,  for  payment  of  the  onB 
debts,  but  it  has  proved  the  foundation  of  the  arrangement^  nowhjli 
existing,  in  reference  to  the  admission  or  entry  of  strangers  or  vs^ 
successors  to  feudal  estates.  By  its  terms,  it  simply  conferred  ps* 
on  creditors  to  obtain  judicial  securities  over  their  debtoia'  landfl^-^ 
is,  to  apprise  the  lands  for  payment  of  their  debts ;  the  rights  of ' 
creditors  being  redeemable  by  the  debtors  (the  owners  of  the  It* 
within  seven  years.  In  the  case  of  apprising,  it  abrogated  the  fsoifif^ 
right  to  refuse  the  new  proprietor,  and  ordained  the  overlord,  ortsa^ 
to  receive  the  creditor  as  his  tenant — that  is,  vassal  (strictly  spsda 
the  person  holding  the  feu), — on  payment  of  a  year's  mail,  or  wA' 
the  land  was  set  for  the  time.  The  Act  thus  entitled  creditors-appB"^ 
to  compel  the  superior  to  receive  them  as  vassals  on  making  tbii  pQ 

1  Thomson's  Acts  of  Parliament,  I  p.  371.  '  1469,  <^  ^ 
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and  ordinary  purchasers  were  in  use  to  so  through  the  form  of  Pvborabkbs  nr 

nsK  TO  taKB 

Dg  the  lands  purchased,  after  which  they  took  advantage  of  the  bekefit  op  act 
ent  to  obtain  entries  in  the  form  and  character  of  creditor-ap-  "^  ^prawnio. 

paying,  of  conrse,  the  yearns  rent  due  to  the  superior.  By-and- 
irisings,  as  conducted  under  the  Act  in  question,  were  found  to 
Qjustice  and  oppression  to  the  proprietors  of  lands ;  and  adjudi- 
,— that  is,  judicial  dispositions  or  conveyances  in  favour  of  the 
"s,  but  subject  to  the  right  of  redemption  on  the  part  of  the 
ionng  a  limited  period, — came  to  be  substituted  for  apprisings. 

the  Act  1672,  cap.  19,  adjudgers  were  placed  on  the  same  footing 
prisers  as  regarded  the  superior.  A  few  years  afterwards,  we 
rchasers  of  bankrupts'  lands  at  judicial  sales  entitled  to  be  entered 
nent  of  a  year's  rent^ 

1,  ordinary  voluntary  purchasers  were  denied  the  privilege  ofEimiTOF 
.t  once,  and  as  matter  of  legal  right,  admitted,  in  their  true  payment  oy  a 
3r  of  purchasers,  as  vassals  instead  of  the  former  vassals.  This  ^"^'^  **^t* 
the  law  led  to  the  introduction  of  conveyances  with  alternative 
3  of  holding, — a  me  de  superiore  meo,  and  deme;  the  operation  of 
'.  will  explain  fully  in  a  subsequent  lectura  The  effect  was  to 
purchaser  present  security  of  title  against  all  third  parties  not 
rights  preferable  to  the  seller^s  own  right,  and  full  power  to 
m  entry  from  the  superior,  as  soon  as  the  superior  consented 
ve  him  as  vassal  From  these  two  modes  of  obviating  the 
BBculty  interposed  by  the  feudal  rules, — aided  largely,  no  doubt, 
offer  of  the  usual  fine  or  composition  upon  entry, — it  became 
)r  superiors  to  compound  with  new  proprietors,  and  to  accept 
Bm  a  year's  rent,  in  consideration  of  waiving  the  right  to  refuse 
a  entry.  But  the  new  proprietors  remained  without  direct 
medy  (in  the  event  of  the  superior  refusing  an  entry)  until 
e  Eebellion  in  the  year  1746;  when,  by  the  Act  20  Gteo.  11. 
,  sects.  12  &  13,  superiors  were  ordained  to  enter  purchasers 
3nees,  upon  their  paying  or  tendering  such  fees  or  casualties 
superior  was  by  law  entitled  to  receive  upon  their  entry.  The 
.747  was  passed  at  a  time  when  the  suppression  of  a  rebellion, 

almost  exclusively  by  a  party  whose  influence  lay  in  their 
K>wer,  must  have  greatly  strengthened  the  hands  of  the  Govern- 
Nevertheless,  we  have  still,  in  that  Act,  a  remarkable  concession 
a  notions,  in  the  particidar  mode  by  which  alone  it  enabled 
Dprietors  to  enforce  their  right  of  being  admitted  as  vassals  to 
u&  For  a  long  time  previously,  it  had  been  usual  to  frame 
nces  of  land,  with  a  view  to  the  purchaser's  entry  with  his 
*,  in  one  or  other  of  two  forms,  viz.,  by  resignation  or  confirma- 
Lccording  to  the  former,  the  vassal  selling  appeared  before  the 
*,  and  with  all  reverence  and  humility,  as  the  Styles  record  (and 
i^hey  no  doubt  tell  of  what  took  place  in  early  times,  though  the 

1  1681,  cap.  17. 
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practice  gradually  fell  into  disuse),  resigned  and  suiiendered  his  tea 
into  the  hands  of  the  superior  in  favour  of  his  [the  yassaTs]  disponn, 
in  order  that  the  superior  might  receive  and  enter  and  infeft  fiie 
disponee  as  his  vassal  This  was  the  entry  by  resignation,  in  irhkk 
you  will  observe  that  the  new  vassal's  infefkment  proceeded  diieolfy 
from  the  superior.  In  the  entry  by  confirmation,  the  old  vassal  fat 
gave  the  new  vassal  an  infeftment,  which  the  superior  was  then  sakad 
to  confirm.  But  there  was  no  resignation  and  surrender,  and  tk 
new  grant,  or  infeftment,  did  not  proceed  from  the  superior.  He  aiiiipfy 
confirmed  the  grant  made  by  his  old  vassaL  The  practice  of  fraadag 
conveyances,  adapted  to  either  of  these  modes  of  entry,  had  beooBB 
universal,  long  before  the  passing  of  the  Act  of  1747 ;  and  it  woaU 
have  seemed  natural  that  the  new  law  should  have  authorised  entaj 
in  either  form,  in  the  option  of  the  vassaL  But  the  law  did  not  go  so 
far.  It  allowed  only  one  form  in  which  to  require  the  superior  to  gnut 
entries ;  and  it  selected  that  which  had  the  most  distinct  traces  of 
feudal  usages  in  it,  viz.,  the  resignation  and  surrender  by  the  old  yaassl 
in  the  hands  of  the  superior,  in  order  that  he  might  give  the  new 
infeftment  to  the  new  vassaL  After  various  modifications  of  the  law  ia 
the  above  particular,  the  last  vestige  of  restraint  was  removed  in  1847 
by  one  of  Lord  Butherfurd's  Conveyancing  Acts ;  ^  and  superiors  an 
now  boimd  to  admit  and  enter  any  person,  having  a  formal  title  boa 
the  last  vassal,  upon  payment  of  such  fees  or  casualties  as  they  are  bf 
law  entitled  to  receive.* 

It  had  been  not  unusual  to  engraft  on  feu-holdings  obligatioia  to 
pay  marriage-fines,  and  obligations  of  personal  service,  similar  to  ihw 
implied  in  proper  ward-holding;  the  object  of  superiors  being  to 
secure  thereby  the  benefits  of  the  feu-holding,  without  losing  those  at- 
tendant on  the  ward.  These  were  called  the  services  of  hostiog  sad 
hunting,  being  obligations  to  attend  the  superior  in  time  of  the  las^^ 
wars,  and  of  trouble  and  insurrection  in  the  country ;  to  ride  or  go  witk 
him  (as  the  Styles  set  forth)  in  help  and  defence  of  himself  and  his  tneoi^ 
their  honour,  life,  lands,  goods,  and  gear,  and  to  appear  with  him  in  good 
equipage  on  local  State  occasions ;  in  other  words,  in  wars  and  oommo- 
tions,  and  at  frays  and  foUowings.  All  these  obligations  were  abdisbed 
by  the  Act  commonly  called  the  Clan  Act,  which  was  passed  aftortbe 
BebeUion  of  1715,^  and  the  Acts  which  were  passed  after  the  BebdlkM 
of  1 745.^  Annual  payments  in  money  were  substituted  in  place  of  these 
obligations ;  the  amount  to  be  assessed  by  the  Court  of  Session,  when  the 
parties  themselves  could  not  agree  on  it 

MO  &  11  Vict.  cap.  48,  sect.  6.  *  1  Geo.  I.  stat.  2,  capi  54. 

^  20  Geo.  II.  cap.  43,  and  cap.  50. 
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Infeftment  in  the  lands  now  implies  entry  with  the  superior,  whose  iniweDiMB 
has  become  unnecessary  and  incompetent — Gonveyanciog  Act  of  1874,  37  ft  38  Vki 
cap.  94,  sect.  4,  sub-sects.  1,  2. 
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It  may  not  be  oat  of  place  to  notice  here  the  heritable  jurisdictions  Hbritablb 
lioh  formerly  existed  throughout  Scotland ;  for  though  they  no  longer  '^"®°'^^® 
ist,  and  their  abolition  was  of  importance  politically  and  socially,  far 
nre  than  as  connected  with  the  system  of  land-rights,  still  they  were 
ictly  incidental  and  appropriate  to  the  feudal  usages,  which  regarded  the 
pezior  as  the  judge,  as  well  as  the  ruler,  in  his  own  territory.    The  juris- 
^tions,  moreover, were  feudal  estates  granted  by  the  Sovereign,  to  be  held 
and  under  the  Crown  as  superior,  and  for  payment  of  annual  duties, 
ley  were  alienable  by  one  vassal  to  another,  as  far  as  lands  were  so  alien- 
le,  and  they  could  be  attached  for  the  proprietor's  debts  equally  with 
ids.     The  most  numerous  of  these  jurisdictions  were  those  attached  to 
idal  baronies.     The  erection  of  a  barony  in  old  times  carried  with  it  the 
wer  of  inflicting  capital  punishment  on  those  within  the  barony,  for 
fences  there  committed.    In  Crown  charters  of  baronies,  granted  with- 
a  comparatively  recent  period,  the  clause  expressing  the  privilege  of 
>it  and  gallows,'  '  infang-thief,'  and  '  outfang- thief,'  appears  to  have 
ten  introduced  almost  as  matter  of  course.    The  most  important  of  the 
risdictions,  however,  consisted  of  sheriffships  of  counties,  or  portions 
'  counties,  of  which  there  were  no  fewer  than  twenty,  and  lordships  of 
galities,  of  which  there  were  many  more.    Of  these  last  the  proprie- 
rs  were  styled  lords  of  regaUty.    They  had,  within  the  bounds  of  their 
Bnt  fix>m  the  Crown,  civil  jurisdiction  equal  to  that  of  the  Sheriff,  and 
iminal  jurisdiction  more  extensive ; — as  they  were,  occasionally  at 
ast,  competent  to  judge  in  the  four  pleas  of  the  Crown,  and  possessed 
le  same  jurisdiction  with  the  Court  of  Justiciary,  except  in  the  case  of 
eason.     The  particular  nature  of  the  jurisdiction  of  the  lords  of  re- 
ilities  is  forcibly  exhibited  in  the  following  passage,  taken  from  a 
larter  by  King  James  the  Seventh  to  George  Mackenzie,  Viscount 
irbat     The  charter  gives  him  a  heritable  jurisdiction  of  regality,  with 
3wer  'to  administer  justice  within  the  said  regality,  and  haill  bounds 
bhereof,  to  all  persons  complaining  and  having  interest ;  malefactors 
md  transgressors  of  laws  to  apprehend,  examine,  prosecute,  and  incar- 
cerat,  and  to  bring  them  to  the  knowledge  of  an  assize,  for  crimes  of 
whatsomever  nature  or  quality  competent  to  be  judged  by  His  Majesty's 
laws  of  the  ancient  kingdom  of  Scotiand ;  and  that  by  hanging  up, 
beheading,  whipping,  dipping  or  drowning  in  water,  dismembration, 
fining,  imprisonment,  banishment,  or  extermination  out  of  the  said 
legality.'     The  above  is  quoted  from  Dallas'  Styles.    These  formidable 
lowers  were  granted  to  a  subject  and  his  heirs,  with  the  ordinary  right 
^f  alienation ;  yet  so  little  did  such  a  grant  create  surprise  in  his  day, 
bat  Dallas,  as  a  stylist,  merely  prefaces  this  print  with  a  statement 
i^t  the  charter  contains  the  power  of  Courts, '  and  to  a  great  extent  in 
lUiishing,  with  many  more  fit  clauses.'^    The  exercise  of  the  powers 
^tached  to  these  jurisdictions  in'  criminal  matters  had  long  been  dis- 
^minued,  or  faUen  greatly  into  disuse,  before  the  jurisdictions  were 

»  Dallaa,  p.  577. 


668  LECTURES  ON  CONVETANGINO.     [bb.  ra.  tit.  i 

formally  abolished.    But  it  was  not  quite  obsolete  ;  and  the  Bebellion 
of  1745  not  only  showed  the  necessity  of  having  judicial  power  placed 
only  in  the  hands  of  parties  fitted  from  personal  qualifications  to  exercne 
the  duties  of  their  offices,  but  it  also  afforded  a  good  opportunity  for 
making  the  needful  changa    The  Grovemment  of  the  day  wisely  took 
advantage  of  the  occasion.    All  the  heritable  jurisdictions  were  abolished, 
reserving  to  the  proprietors  all  lands,  etc.,  which  had  been  annexed  to 
their  offices,  and  providing  compensation  in  money  for  the  abolished 
jurisdictions.    All  privileges  of  pit  and  gallows,  or  the  like  (though  Hie 
exercise  thereof  had  long  fallen  into  disuse),  were  formally  abolished; 
and  no  heritors  of  lands,  erected  into  a  barony  or  granted  with  other 
lower  jurisdictions,  or  their  bailies,  were  in  future  to  exercise  jurisdic- 
tion in  capital  cases,  or  in  any  criminal  cause  other  than  minor  assanlts 
and  smaller  crimes  ;  or  in  civil  causes  for  debts  exceeding  40s.  sterling, 
except  for  recovering  from  vassals  and  tenants  the  mails  and  duties  of 
their  lands,  or  multures,  or  mill  servicer     Proprietors  often  had  Uie 
privilege  of  holding  fairs  and  markets  on  their  lands,  with  relative 
rights  of  jurisdiction ;  and  these  rights  were  reserved,  so  far  as  necessanr 
for  preserving  the  peaca    There  was  likewise  reserved  the  jurisdiction, 
then  competent  by  law,  over  colliers  or  salters,  but  in  no  case  the  power 
of  judging  in  a  cause  inferring  loss  of  life  or  dismembration.^    The  foil 
extent  and  variety  of  the  jurisdictions  thus  abolished  will  be  fousd  in 
the  report  and  certificate  made  by  the  Lords  of  Session  to  the  King  in 
Privy  Council,  dated  18th  March  1748,  and  printed  among  the  Actsrf 
Sederunt.*    The  amount  of  the  compensation-money  to  be  paid  in  lien 
of  the  jurisdictions  was  £152,037,  12s.  2d.  sterling. 

The  important  changes  in  the  system  of  land-rights  before  detailed, 
with  others  of  a  more  practical  character,  chiefly  introduced  by  tiie 
Conveyancing  Acts  of  1847,  1858,  and  1860,  have  placed  the  system  on 
a  footing  substantially  adapted  to  the  requirements  of  the  day ;  and  ve 
have  this  remarkable  fact  to  record  concerning  these  change,  that 
though  extending  over  centuries,  and  the  work  of  nimierous  hands,  and 
intended  to  obviate  difficulties  of  much  variety,  they  have  not  trenched 
upon  a  single  essential  principle  of  the  system.  In  principle,  the  system 
of  land-rights  established  in  Scotland,  when  the  feudal  usages  ws* 
in  the  zenith  of  their  power,  remains  wholly  untouched.  Theoreti- 
cally and  technically,  the  relation  between  superior  and  vassal  throngk- 
out  this  country  stands  at  this  day  in  the  same  position  as  at  the 
maturity  of  the  system.  And,  though  changes  in  detail  will  unquestion- 
ably be  called  for  from  time  to  time,  we  may  hope,  and,  trusting  to  ptf^ 
experience,  we  can  hardly  doubt,  that  the  system  will  exhibit  in  itself 
ample  power  of  adaptation,  and  will  keep  pace  with  every  reasonabk 
requirement,  consistent  with  what  is  the  prime  object  in  all  systems  of 
land-rights — security  of  title.     In  conclusion,  it  may  well  be  noticedi 

J  20  Geo.  II.  cap.  43,  aecta.  1,  2,  6,  &  17.       «  g^e  Act  of  Sedenmt,  ISth  Mtfch  17^ 
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not  without  a  sense  of  wonder,  and  at  the  same  time  of  gratification, 
Hiat  the  system,  formerly  so  well  adapted  to  times  of  war  and  internal 
KHumotion,  should  now  be  so  perfectly  suited  to  times  of  peace  and 
lecmity.  It  ccmnot  fail  to  excite  wonder  that  the  once  powerful  or- 
pmisation,  the  great  reality  of  the  feudal  system,  as  a  political  and 
iodal  institution,  should  now  exist,  with  its  distinctive  principles 
untouched, — but  merely  as  a  technicality ;  and  it  cannot  fail  to  excite 
a  lively  feeling  of  gratification  that  those  habits  of  selfish  aggrandise- 
ment^ and  the  display  of  power,  on  the  one  hand,  and  of  servile  obedience 
on  the  other,  which  the  system,  in  its  prime,  was  so  peculiarly  calculated 
to  engender  and  promote,  should  now,  imder  our  happily  constituted 
Gk>Yemment,  and  well-regulated  state  of  society,  be,  even  more  than  the 
causes  from  which  they  arose,  matter  of  history  alone. 


CHAPTER    IL 


In  order  to  constitute  an  original  feudal  estate,  there  must  be  created  Coitstitution 
a  new  legal  fee,  which  had  previously  no  separate  existence.  There  is  toSSl  bbtatk. 
Jbigh  authority  for  saying  that,  in  the  earliest  ages  of  feudalism,  the  mode 
or  form>  in  which  the  creation  of  a  sew  estate  was  accomplished,  was  this : 
The  proprietor  of  the  lands  (who  did  not  become  superior  until  the  grant 
was  eflfectually  completed  and  there  was  a  vassal)  went  himself  to  the  Proper 
groxmd,  and  there,  with  his  own  hands,  delivered  to  the  vassal  a  portion 
of  the  lands  as  for  the  whole,  receiving  from  the  vassal  the  declaration 
of  fidelity.  This  was  done  in  presence  of  the  vassals,  if  there  were  any, 
holding  other  lands  of  the  maker  of  the  new  grant  as  their  superior,  and 
who,  from  being  of  the  same  rank,  and  aU  bound  to  attend  the  Courts 
of  the  superior,  were  termed  the  pares  curice,  i^.  This  act,  so  attested, 
completed  the  investiture,  and  constituted  the  feudal  relation  between 
the  proprietor  (now  superior)  and  his  vassal  The  evidence  of  the  whole 
&ct8  remained  in  the  memory  of  those  present  But  the  possession, 
which  followed  on  the  part  of  the  vassal,  necessarily  served  to  prove  the 
extent  or  particulars  of  the  grant ;  and,  so  long  as  the  condition  of  every 
holding  was  military  service,  no  special  proof  on  that  point  could  be 
Tequiied.  The  pares  curice,  or  at  least  two  of  them, — or  strangers,  when 
there  were  no  existing  vassals  of  the  maker  of  the  grant, — required  to 
be  present,  otherwise  the  feudal  grant  was  void ;  and  the  pares,  it  is  said, 
had  also  the  power  of  judging  in  all  questions  that  might  afterwards 
arifie  out  of  the  transaction.  This  simple  mode  of  investiture  continued 
to  be  followed  for  a  considerable  time, — how  long,  does  not  exactly 
appear.     But  afterwards,  for  the  better  authentication  of  the  grant,  the 
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proprietor  or  superior  was  in  use  to  make  a  declaration  in  writing  tiuil 
he  had  given  possession  of  the  lands  to  his  new  vassal  This  document 
was  called  the  hreve  testatum,  being  a  brief  attestation  of  what  had  tak^ 
place,  and  was  authenticated  by  the  seals  of  the  granter  and  parts  cierix, 
or  other  witnesses.  The  above,  being  done  by  the  superior  inpreprid 
persond,  was  called  the  proper  investiture.  Whether  with  the  brm 
testatum  or  not,  it  was  equivalent  to  our  modem  charter  with  registntkui, 
or  sasine  and  registration  combined ;  being  evidence  of  both  the  grant  and 
the  delivery  of  possession  to  the  vassal  Nor  was  the  superiors  own 
attestation  indispensable ;  the  certificate  of  a  notary  public,  or  of  two 
witnesses  from  among  the  pares  curice,  being  also  received  as  evidenoa 

The  breve  testatum,  when  used,  was  thus  the  evidence  of  the  bd  that 
the  new  vassal  had  been  invested.  But  in  many  cases  it  was  incon- 
venient for  the  maker  of  the  grant  to  attend  personally  and  gife 
delivery ;  for  which  reason,  the  practice  was  introduced  of  executing  the 
breve  testatum  before  possession  was  given,  and  directing  it  to  an  officer 
in  the  superior's  service,  called  his  bailie,  as  a  warrant  for  giving  posses- 
sion to  the  vassal  The  bailie,  having  complied  with  the  direction, 
sealed  the  warrant  in  evidence  of  his  having  done  so ;  or  wrote  oat  a 
separate  declaration  that  he  had  given  possession,  which  he  authenticated 
with  his  seaL  This  declaration  is,  in  substance,  equivalent  to  the 
modem  instrument  of  sasine,  and,  along  with  the  warrant,  has  a  resem- 
blance to  the  charter  and  sasine,  towards  which  it  was  a  great  advanoa 
The  investiture  by  means  of  the  bailie  was  called  the  improper  iaveili- 
ture,  because  not  conferred  by  the  granter  himself  in  proprid  penm. 
You  will  find  in  Erskine  a  copy  of  the  declaration  by  a  baihe  of 
his  having  given  possession  to  a  vassal,  in]]virtue  of  letters  of  sasine 
from  a  superior,  directed  to  him  as  bailie  constituted  by  letters  of 
bailiary.^ 

In  course  of  time,  the  breve  testatum  was  superseded  by  a  formal 
charter  from  the  proprietor,  accompanied  by  a  separate  precept^  « 
command,  to  his  bailie  to  give  possession  or  sasine  to  the  vassal  6j- 
and-by,  the  precept  was  incorporated  with  the  charter.  An  instance  of 
the  charter  or  disposition,  with  the  precept  of  sasine  incorporated  or 
engrossed  in  it,  as  early  as  the  year  1641,  is  given  by  Mr.  Bodger  in  his 
valuable  exposition  of  feudal  forms  and  their  history.*  More  lately,  in 
place  of  constituting  a  certain  individual  by  name,  as  bailie,  to  give 
possession  or  sasine,  the  precept  came  to  be  directed  to  no  one  in 
particular,  but  to  ,  as  bailie  in  that  part, — ^that  is,  a  bailie 

specially  constituted  for  the  single  purpose  of  executing  the  particular 
precept,  and  nothing  more.     Any  man  into  whose  hands  the  precept 
might  lawfully  come  was  thereby  authorised  to  give  the  sasina    There- 
after, in  virtue  of  the  Sasines  Act  of  1 845,  precepts  of  sasine  were  directed 
to  any  notary-public*    Now,  by  the  Titles  to  Land  Act  of  1858,  a  pre- 

*  Erskine,  App.  No.  in.  '  Rodger's  Feudal  Fomu,  p.  17C 

3  8  &  9  Vict  cap.  35,  sects.  5,  6. 


CHAP,  n.]  ORIGINAL  CHARTER.  571 

cept  IB  not  an  essential  part  of  a  charter  or  other  conveyance  of  landa* 
The  vrit,  of  which  the  progress  has  just  been  sketched,  is  the  modem 
ebarter. 

"Whilst  precepts  of  sasine,  addressed  to  bailies,  vere  in  use,  the  grant  iNHTKuiaNT  or 
ieqaixed  to  be  followed  by  delivery  (that  is,  symbolical  delivery,  or  BMaantA-aon. 
■same)  of  the  lands,  given  on  the  ground  of  the  lands ;  and  such  delivery 
required  to  be  attested  in  an  instniment,  under  the  hand  of  a  notaiy- 
pmblio  and  two  witnesses.  But  this  was  found  not  enough  by  itself 
to  protect  the  lieges  against  fraud ;  for  which  reason,  registration  of 
tiie  instrument  of  sasine  for  publication  was  made  necessary  by  Act  of 
PuHunent  in  the  year  1617  ;  the  necessity  for  the  deUvery  of  sasine 
mnaining  as  before.*  The  law  continued  on  this  footing  until  the 
year  1846 ;  long  before  which  time,  it  had  been  felt  that  registration 
was  the  essential,  and  that  the  symbolical  delivery  was  of  no  value  in 
the  way  of  security  of  title.  Accordingly,  by  the  Sasines  Act  passed  in 
the  year  1646,  symbolical  deKvery  was  declared  unnecessary,  and  the 
giving  of  sasine  was  made  a  mere  matter  of  words,  without  any  pretence 
<tf  reality ;  the  instrument  of  sasine,  in  the  form  authorised  by  that 
Act,  being  declared,  when  registered,  equivalent  to  the  delivery  of 
symbolical  possession  followed  by  an  instrument  of  sasine  in  the  old 
form,  and  registration  thereof'  By  the  Titles  to  Land  Act  of  1858, 
the  instrument  of  sasine  has  haesn  rendered  wholly  unnecessary ;  and 
legiatration  of  the  charter,  with  warrant  of  registration  thereon,  in  the 
Blister  of  Sasines,  is  declared  to  have  the  same  legal  force  and  effect 
as  if  the  charter,  so  recorded,  had  been  followed  by  an  instrument  of 
aasine  duly  expede  and  recorded.*  ^ 

The  charter  and  publication  thereof  (duly  warranted)  in  the  Register 
of  Sasines  are  thus  the  means  now  used  to  accomplish  what  was  done, 
at  first,  by  the  ceremony  of  investiture  in  presence  of  the  pares  curue. 
In  Uutt  ceremony  we  had  the  grant  and  the  investiture  with  actual 
poBsesBion  by  way  of  pubUcation.  Afterwards,  we  had  the  charter  with 
separate  precept,  and  the  sasine ;  to  which,  by-and-by,  registration  was 
added ; — then,  the  charter  with  precept  incorporated,  sasine,  and  regis- 
tration. In  those  stages  we  had  the  grant,  the  delivery  of  symbolical 
possession,  and  the  publication  to  all  concerned,  in  an  effectual  manner. 
The  delivery  was,  subsequently,  made  mere  matter  of  form ;  the  grant, 
mth  an  instrument  of  sasine  and  registration,  remaining  as  before. 
Now,  as  I  have  said,  delivery  ia  dispensed  with,  and  the  only  essentials 
ai^ — the  grant  and  the  effectual  publication  thereof  (duly  warranted) 
to  all  oonoemed  by  registration. 

1  SI  *  SS  Vlot  np.  70,  Mot.  S.'  ^  8  &  9  Vict.  oap.  35,  lectt.  I,  2. 

S 1017,  «^  IB.  *  21  &  22  Vict.  cap.  76,  sect.  1. 

■  Supersuded  by  sect.  5  of  the  CaDsoItdation  Act  of  186S,  31  ft  32  Vint.  cap.  101. 
b  The  Aob  of  1858  wm  r<-|>caled  by  the  Consolidation  Act  of  1868  (31  &  32  Vict, 
b  101),  bat  thoM  proviriDns  were  re-enacted  by  Iha  ISth  Mction  of  the  latter  Act. 


672 


LECTURES  ON  CONVEYAKCINO.     [bb.  in.  ttt.  l 


FoBMor 

OBIOINAL 
OHABTKB. 


Language 

USED  IN 
CHARTERS. 


I  proceed  to  examine  the  deed,  or  deeds,  in  use  for  accomplishing 
the  constitution  of  a  new  feudal  estate.     An  original  feudal  estate  is 
constituted,  as  I  have  just  explained,  by  the  single  writing  called  a 
Charter, — strictly  an  original  charter,  as  contradistinguished  from  one  of 
those  charters  which  are  required  by  new  owners  from  their  superiors 
from  time  to  time,  for  the  completion  of  their  titles,  and  which  are 
technically  called  charters  by  progress.^     An  original  feudal  estate  then 
is  constituted  by  an  original  charter,  and  by  registering  the  same,  with 
warrant  of  registration  thereon,  in  the  Eegister  of  Sasines  for  publicatioQ. 
But  it  is  necessary  to  be  acquainted  not  only  with  the  forms  of  the 
writ  now  in  use,  but  likewise  with  the  forms  of  the  corresponding  writ 
previously  employed,  and  of  the  instrument  of  sasine  in  its  several  fonm 
Because,  in  judging  of  the  validity  of  the  titles  of  any  feudal  estate,  it  is 
requisite  to  carry  back  the  examination  for  not  less  than  forty  years  ;^  aod 
charters,  in  the  older  forms,  and  instruments  of  sasine,  will,  for  a  long 
period,  be  comprehended  in  such  examination.     Besides,  the  forms  of 
writs  introduced  by  the  modem  Conveyancing  Acts  were  not  intended 
to  have  effects  different  from  writs  and  deeds  in  the  older  forms.    The 
modem  forms  are  merely  abbreviations,  having,  by  Statute,  effects 
equivalent  to  the  older  forms.     Full  acquaintance  with  the  whole  is 
therefore  necessary,  more  especially  as  the  Acts  are  not  absoluteif 
imperative.     They  do  not  preclude  the  employment  of  the  older  forms. 

Charters,  in  this  country,  used  in  early  times  to  be  written  in  Latin. 
The  deeds  of  conveytoce  in  use  amongst  the  Continental  nations  which 
had  adopted  the  feudal  system  were  expressed  in  that  language ;  and  the 
introduction  of  the  system  into  Scotland  brought  with  it,  as  applicable 
to  conveyances,  the  language  in  which  the  Continental  deeds  were 
written.  Latin  continued  to  be  employed  in  charters  from  the  Crown 
till  the  time  of  Cromwell,  who  substituted  the  English  language.  Ato 
the  Restoration,  the  Latin  was  again  adopted;^  but  by  the  Crown 
Charters  Act  of  1847  the  use  of  Latin  was  again  discontinued.*  Crown 
charters,  and  the  sasines  thereon  where  required,  are  now  all  written  in 
English.  Charters  from  subject-superiors,  and  sasines  thereon  when 
required,  are  likewise  all  written  in  English ;  and  they  have  been  so 
almost  without  exception,  for  160  years  and  upwards.  The  names  of 
several  of  the  clauses  in  charters,  whether  from  the  Crown  or  subject- 
superior,  were  taken  from  the  first  words  in  these  clauses  respectively  ifl 

^  Act  of  Sederunt,  6th  June  1661.  the  90th  section  of  the  Co«soli<Utioo  .^^ 

MO  &  II  Vict.  cap.  61,  sect.  25.     Now      of  1868,  31  &  32  Vict  cap.  101. 


^  The  estate  given  out  by  the  original  charter  cannot  be  enlarged  or  diminiflbed  br 
an  ordinary  charter  or  writ  by  progress — Boyd  v.  Bruce  and  others,  20th  Dec.  IS'2, 
1 1  Macph.  243. 

b  By  the  34th  section  of  the  Act  of  1874  (37  &  38  Vict  cap.  94),  the  period  o^ 
possession  necessary  for  the  positive  prescription  has  been  reduced  from  forty  to  twefltr 
years,  but  the  provisions  of  this  section  cannot  be  pleaded  to  any  effect  in  »ny  •rfi<® 
commenced  prior  to  Ist  January  1879. 
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the  Latin  writs ;  and  these  names  have  been  retained  as  applicable  to 
the  same  clauses,  though  the  clauses  are  now  always  in  English. 

It  is  the  peculiar  province  of  the  original  charter  to  specify  the  Pbovwcb  oy 
grant,  and  express  the  conditions  on  which  the  grantee,  or  vassal,  is  to  ohabtkb. 
hold  the  same  of  and  xmder  the  granter,  as  his  superior, — in  other  words, 
Uie  manner  of  holding,  and  the  annual  payments,  or  prestations,  to  be 
made  to  the  granter  by  the  grantee.  The  subsisting  manners  of  hold- 
ing (other  than  burgage,  with  which  we  are  not  now  dealing)  being  feu- 
fiucm  and  blench-farm,  the  charter  may  constitute  a  holding  either  in 
feu-fSEurm,  for  payment  of  an  annual  feu-duty  in  money,  grain,  or  other- 
wise ;  or  in  blench-fann,  for  payment  of  one  penny  Scots  yearly,  or  other 
illusory  duty.  As  r^ards  form,  the  charter  with  one  manner  of  holding 
18  very  little  different  from  that  with  the  other.  And,  in  proceeding 
to  consider  the  feu-farm  charter,  I  will  notice  the  distinctions  applicable 
to  the  blench-farm  as  occasion  requires. 

The  clauses  of  the  charter  are — (1.)  The  narrative  or  inductive,  Nabbativb 
describing  the  granter,  specifying  the  cause  of  granting,  and,  in  connec- 
tion therewith,  usually  describing  the  grantee.  This  clause  is  not  affected 
by  the  recent  Conveyancing  Acts.  The  descriptions  of  the  parties,  as  Graktib. 
was  explained  in  a  former  branch  of  the  course,  ought  to  be  such  as  clearly 
to  distinguish  them  firom  all  others.  The  granter  is  usually  further 
described  as  '  heritable  proprietor  of  the  lands  after  disponed ;'  but  it  is 
not  by  any  means  necessaiy  that  these,  or  equivalent  words,  should  be 
introduced  in  the  charter.  The  granter  must,  however,  be  heritable  pro- 
prietor, otherwise  he  cannot  validly  grant  the  charter ;  and  it  ought  to  be 
seen  that  he  holds  in  virtue  of  a  registered  charter,  with  the  force  and 
effect  of  a  sasine ;  or  that  he  is  actually  infeft — that  is,  that  his  title  is 
completed  by  registration  or  sasine — before  he  executes  the  new  or 
original  charter ;  otherwise  such  charter,  though  valid  as  constituting 
an  obligation,  and  as  a  warrant  or  foundation  on  which  to  obtain  a  real 
light,  will  not  operate  as  in  itself  the  warrant  for  such  right 

In  the  simple  form  of  the  feu-farm  charter,  the  narrative  runs 
thus  : — '  I,  A.,'  (with  or  without  the  further  description  of '  heritable 
'  proprietor  of  the  lands  after  disponed')  '  in  consideration  of  the  feu-duty 
'  and  other  prestations  hereinafter  stipulated  to  be  paid  to  me.' 

Where  the  charter  is  to  constitute  a  holding  in  blench-farm,  there 
vdll  in  general  be  a  price  paid  down ;  in  which  case  the  charter  will  be 
granted  '  in  consideration  of  the  sum  of  £  ,  being  the  agreed-on 
'  price  of  the  lands  after  disponed,  instantly  paid  to  me  by  B.,  of  which 
*  I  hereby  acknowledge  the  receipt,  and  discharge  him.'  The  blench- 
duty,  being  illusory,  will  not  be  noticed  in  this  clause. 

The  above  is  the  case  of  a  charter  by  a  proprietor  in  the  full  and  Conssmtino 
Unencumbered  right  of  the  lands.     But  charters  and  other  deeds  of  ^^*''^^* 
transmission  are  frequently  granted  by  husbands  whose  wives  have 
liferent-provisions  secured  over  the  lands,  or  whose  right  of  terce  is  not 
excluded ;  or  by  proprietors  whose  lands  are  burdened  with  debt ;  and 
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in  these  cases  (particularly  where  the  wife  has  a  lifereDt-provision,  b^ 
virtue  of  a  deed  in  her  &your)  it  is  usual  to  make  the  deed  ran  in  name 
of  the  proprietor,  with  consent  of  his  wife,  or  with  consent  of  the  herit- 
able creditors,  or  of  any  others  having  some  interest^  or  supposed  interest^ 
in  the  lands.     Though  the  wife's  terce  be  not  excluded,  it  is  not  veiy 
usual  to  make  her  a  consenting  party,  because  the  grantee  of  the  chazter 
can  obtain  a  real  right,  preferable  to  hers,  by  making  his  own  rig^t  reil 
during  thegranter's  lifetime.     Terce  is  available  to  a  wife  only  as  to 
lands  in  which  her  husband  had  a  real  right  at  the  time  of  his  death; 
and,  by  denuding  him  of  such  right,  the  claim  of  terce  is  excluded  as 
effectually  as  if  the  wife  had  renounced  it,  or  had  concurred  with  her 
husband  in  disponing  the  lands.     The  case  is  different  when  the  wife 
has  a  provision  secured  to  her  by  virtue  of  a  deed.     Such  right  will 
subsist  notwithstanding  the  sale  of  the  lands  by  the  husband,  and  the 
completion  of  the  purchaser's  title ;  and  therefore  the  purchaser  leqairei 
to  obtain  the  wife's  concurrence  in  the  conveyance  in  his  favour,  inoider 
to  be  protected  against  claims  on  her  part.^    As  regards  heritable  credi- 
tors, their  consent  to  the  charter  is  not  the  most  satisfactory  mode  of 
proceeding,  in  order  to  exhibit  on  the  record  a  dear  title  in  favour  of 
the  purchaser ;  because  the  consent  does  not  appear  in  the  minute-book 
of  the  record,  in  such  a  way  as  to  show  that  the  consenter's  daim  if 
excluded  or  given  up.    But  the  consent  will  certainly  have  the  effeet 
of  preventing  the  consenter  from  quarrelling  the  deed,  in  respect  of  aoy 
right  or  interest  subsisting  at  the  time  of  granting  the  consent    Whether 
a  mere  consent,  without  words  of  formal  conveyance,  will  operate  the 
actual  transfer  of  any  real  right  in  the  person  of  the  consenter,  is  a 
question  discussed  by  Erskine,^  who,  in  opposition  to  Craig's  opini(Hi,* 
says  that  the  simple  consent  of  a  party  who  has  truly  the  right  to  the 
lands  validates  the  conveyance  to  the  new  vassal,  or  at  least  founds  an 
action  of  adjudication  in  implement  against  the  consenter, — ^that  ia^ 
authorises  the  new  vassal  to  obtain  a  judicial  conveyance  in  conformity 
with  the  charter.     This  view  appears  to  be  supported  by  an  old  case, 
in  which  a  disposition  by  a  father,  who  was  liferenter,  with  consent  of 
his  son,  who  was  fiar,  was  held  equally  binding  against  the  son  as  if 
he  had  been  a  principal  disponer.^    In  two  subsequent  cases,^  where 
the  principal  disponers  had  no  title  whatever,  and  the  title  was  ex- 
clusively in  the  consenters,  the  Court  held  that  the  consent  operated 

1  Erskine,  ii.  3.  21.  ♦  Buchan  r.  Cockburn,  llth  Dec  1739, 

^  Craig,  ill.  1.  29.  M.  6528,  Ross's  L.  C.  i  33  ;  and  MoobkT 

3  Moocrief  v.  Cockburn's  Creditors,  24th  v.  Maxwell,  29th  KoTember  1808,  Huw* 

July  1691,  Harcarse,  171,  2  Br.  Sup.  129.  237. 


^  When  the  provision  is  contained  in  an  antenuptial  contract  of  mairiage,  it 
doubtful  whether  any  such  concurrence  by  the  wife  (if  gratuitoas)  will  protect  t 
purchaser  against  subsequent  challenge  on  her  part  See  the  principles  of  Uw  biti 
down  in  the  case  of  Menzies  v.  Murray  (6  Mar.  1875,  2  R.  607),  and  particularly  in  tfce 
opinion  of  Lord  Deas.  The  Lord  Justice-Clerk  observed  in  that  case  that  the  tkma^ 
which  rules  *  while  the  marriage  subsists,  is  that  the  wife  is  not  considered  a  free  aga^ 
in  matters  in  which  her  husband  has,  or  may  have,  an  adverse  interest.* 
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mcnneiice  in  the  conveyance.    In  the  earlier  of  these,  the  Court  were 
lanimoos  in  holding  that  the  consent  of  the  proprietor  to  the  convey-  coiraBiiT  bt 
loe  a  nan  domino  implied  a  conveyance  by  the  party, '  as  what  could  SStStSoT^ 
ive  no  other  intention  or  meaning.'    In  the  other  case,  Baron  Hume  ^  "<^  donUno. 
JB,  the  point  we  are  now  discussing  did  not  receive  much  considera- 
m ;  and  his  own  observations  on  this  question  are  worthy  of  attention, 

indeed  they  are  in  every  case.  He  points  out  that,  although  the 
naenter  may  himself  be  barred  from  challenge,  the  question  might 
same  a  different  aspect  if  maintained  with  an  onerous  and  hondjide 
sponee  of  the  true  owner,  who  had  got  infeftment,  and  who  could 
gne,  with  great  effect,  that  the  mere  consent  did  not  involve  such  an 
t  of  dominion  as  could  transmit  the  property.  This  view  coincides 
tOi  that  contained  in  Steuart's  Answers  to  Dirleton's  Doubts.^  At 
le  same  time,  I  think  it  may  fairly  be  argued  that  the  consent  of  the 
mer  is  as  good  as  a  commission  or  mandate  to  the  principal  disponer, 
ithorising  him  to  grant  the  disposition.  A  consent  to  grant  is  very 
Mch  the  same  as  a  bestowal  of  power  to  grant,  which  last  would  be 
(dte  effectual  But  no  conveyancer  should  ever  allow  the  question  to 
ise.  The  safe  and  simple  course  is,  to  make  all  the  parties  who  are, 
r  claim  to  be,  proprietors,  concur  in  the  deed  as  principals,  granting 
9t  only  the  dispositive,  but  likewise  all  the  executive,  clauses,  with 
joint  consent  and  assent'    Where  the  consent  is  given  by  a  creditor, 

imports  simply  rum  repugnantia, — that  he  will  not,  for  his  interest,  ^ 

itnel  the  right  granted  to  the  disponee.  It  does  not  imply  a  convey- 
108  to  the  disponee  of  the  debt  due  to  the  creditor,  or  a  right  to  the  dis- 
mee  to  use  the  debt  in  support  of  his  title.  In  order  to  have  such  rights 
le  disponee  must  obtain  from  the  creditor  an  express  conveyance  of  the 
sbl^  not  a  mere  consent  to  the  conveyance  of  the  lands  by  the  owner.' 

When  the  lands  to  be  disponed  belong  to  a  married  woman,  she  is  the  Mabbikd 
rincipal  party  in  granting  the  deed,  which  runs  thus  : — '  I,  A.,  wife  of  obanteb. 
BL,  and  heritable  proprietor  of  the  lands  after  disponed,  with  the  special 
idvice  and  consent  of  my  husband ;  and  I,  the  said  B.,  for  myself  and 
tny  own  right  and  interest,  and  as  taking  burden  on  me  for  my  said 
infe ;  and  we  both,  with  joint  consent  and  assent,  in  consideration,'  etc. 
rhen  trustees,  or  minors  or  others,  with  consent  of  guardians  or  others, 
;e  the  granters,  care  will  be  taken  to  describe  the  character  of  the 
■anters  or  consenters,  and  the  deed  under  which  they  act  The  parti- 
ilar  variations  of  style  applicable  to  these  cases  will  be  found  in  the 
fyle  Book.* 

As  regards  the  statement  of  the  cause  of  granting,  I  think  it  enough  <^^^bb  o' 
>  refer  to  what  was  formerly  said  when  we  were  considering  the  narra- 
Lve  clause  in  general,^  and  also  to  the  necessity,  imposed  by  the  Stamp 
kCte,  of  stating  the  full  amount  of  the  price  when  any  is  paid. 

^Stenarti^BAnflwerato Dirleton's  Doubts,  ^  Juridical  Styles,  p.  20,  99,  ei  seq, 

*tt  Consent. 
'Bachan  v.  Cockbum,  supra,  *  Suprot  p.  210,  e^  seq. 


or  obligatioDs  to  be  performed  by  the  vassal,  requue  to 
These  particuhtis  are  not  nsoally  expressed  la  the  diapc 
but  in  subsequent  clauses  ;  and  ProfesBor  Bell's  observatio 
relates  to  an  original  feu-charter,  is  therefore  to  be  taken  : 
importaut  qualification. 

The  dispositive  clause,  in  a  fea  or  blench  charter,  ii 
express  the  present  dispositive  act  of  tiie  granter.  It  runi 
'  hereby  sell  and  in  feu-&rm '  (or  '  blench-fann ")  '  dispone  t 
'  and  his  heirs  or  assignees  whomsoever,  heritably  and  irre 
'  and  whole,'  etc 

The  terms  expressive  of  the  dispositive  act  vary  aca 
grant  is  onerous  or  gratuitous.  When  the  grant  ia  gratuito 
will  be  'give,  grant,  and  in  feu-farm'  (or  'hlench-fann')  'dj 
when  such  words  are  used,  Craig  holds  them  to  import  a 
the  grant  ia  onerous,  they  will  be,  as  in  the  form  above  giv 
dispone,'  which  word  '  sell '  Craig  holds  to  import  a  sale.*  ] 
the  words  '  give,  grant,'  or  the  word  '  sell,'  are  thus  impori 
appropriate  terms  ought  always  to  be  selected,  there  is  a 
tively  essential  to  the  full  accomplishment  of  the  purpose  c 
a  de  praeamti  conveyance,  and  a  direct  warrant  for  divestisf 
investing  the  new  proprietor,  unless  it  be  the  word  '  dispoi 
of  that  word  has  been  declared  essential  for  accomplit^ 
purpose.  It  is  to  be  kept  in  view,  however,  tiiat  the  caaea, 
essential  necessity  for  the  use  of  the  word  '  dispone '  in  a  o 
land  has  been  enunciated,  have  been  those  of  testamentary  ai 
grants ;  not  of  onerous  sal^  as  the  grant  in  a  fen-charter  i 
will  here  notice  the  most  important  of  these  cases. 

1.  We  have  first  the  case  of  Ogilvie,*  where  an  attempt 
have  effect  given  to  the  expression  of  an  intention,  oonbuw 
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^resident  Campbell  said,  *  An  estate  cannot,  by  the  law  of  Scotland, 
be  conveyed  by  mere  wilL  It  requires  a  disposition,  or  an  obligation 
to  dispone.' 

2.  I  refer  next  to  the  case  of  Simpson.^  The  deed  in  that  case  was 
.  latter  will  executed  at  Buenos  Ayrea  By  a  subjoined  writing, 
he  testator  declared  it  to  be  his  will  that  his  sister  and  her  heirs 
hoold  enjoy  his  estate,  and  requested  that  the  above  'disposition' 
by  which  he  meant  the  will)  might  take  effect,  as  he  had  no  lawyer 

0  advise  him  better.  The  Court  found  the  will  not  sufficient  to  convey 
he  lands.  By  the  narrowest  majority,  they  held  it  effectual  as  an 
Uigation  on  the  heir  to  convey  to  the  testator's  sister.  But  this 
udgment  was  strongly  censured  in  a  subsequent  case.'  Lord  Braxfield 
ras  *  YBTj  clear,  that  it  was  ill  decided ; '  and  held  it '  to  be  an  inviolable 
role  of  the  feudal  law  of  Scotland,  that  an  estate  cannot  be  conveyed 
by  mere  expression  of  wilL  There  must  be  words  deprcesenti  con- 
veying the  lands.'  Another  eminent  Judge  said,  'There  cannot 
be  an  opinion  more  hurtful  to  the  feudal  law  of  Scotland  than  that 
a  deed,  though  not  in  itself  a  settlement,  may  be  held  to  be  an  obliga- 
tion to  dispone.' 

3.  We  have  also  the  case  of  Stewart,'  where  the  words  used  were 
leave  and  bequeath ; '  and  the  deed,  which  was  a  testament,  was  found 
neffectual  either  as  a  conveyance  or  an  obligation  to  convey. 

4.  Lastly,  on  this  point,  I  refer  to  the  opinion  of  Lord  Meadowbank  in 
be  case  of  Hamilton.^  His  Lordship  says, '  If  there  is  a  word,  in  Scotch 
law  language,  which  is  technical,  it  is  the  word  "dispone."  If  I  may 
use  an  expression  of  my  Lord  Mansfield,  I  would  say  that  I  have  served 
an  apprenticeship  to  that  word.  There  are  very  few  technical  expres- 
sions in  the  law  of  Scotland ;  but  there  are  some  which  have  been  held 
essentially  necessary  in  order  to  give  effect  to  some  kinds  of  deeds. 
"Dispone"  is  one  of  them,  and  is  held  to  be  necessary  in  aU  con- 
vejrances  of  heritage.  I  remen^ber  once,  when  at  the  bar,  of  attempting 
to  show  that  the  essence  of  all  such  conveyances  lay  in  the  use  of  verba 
deprcesenti  as  distinguishing  them  from  wills,  which  are  expressed  in 
verba  de  fuhiro,  and  that  it  was  of  no  consequence  what  the  words 
employed  were.  That  was  my  argument,  and  I  laboured  hard  to  make 
out  that  "  give  "  and  "  grant "  were  quite  enough,  but  it  would  not  do. 

1  lost  the  cause  unanimously.  I  could  not  gain  a  single  Judge  on  the 
bench.  There  was  the  unfortunate  word  "  bequeath  "  tacked  in.  The 
word  **  dispone  "  was  held  to  be  technically  necessary,  and  I  was  not 
listened  to.' 

These,  however,  are  all  cases  of  testamentary  and  gratuitous  con- 

^  Simpson  v,  Barclay  k  Gemmil,  lOth  '  Stewart  v.  Stewart,  16th  Not.  1803, 

a.  1752 ;  Elchies,  voce  Testament,  No.  Home,  880. 
2;  1  Ross's  L.C.  1. 

'  Montgomery  v.  Innes  and  Foulis,  9th  *  Hamilton    v.    Macdowal,   3d    March 

Bne   1795,   BeU's   FoUo  Cases,  203 ;    1  1815,  F.  C. 
^  L.  C.  7. 
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veyances.    Whether  the  words  '  give/  '  grant/  '  convey/  and  *  alienate,' 
or  others  of  similar  import,  would  be  sufficient  in  such  cases,  if  empbyed 
as  words  of  de  prcesenti  conveyance,  and  without  the  use  of  the  woid 
*  bequeath/  or  some  similar  term  having  reference  to  de/iduro  conyey- 
ance,  does  not  appear  to  be  yet  decided.    In  the  cases  before  referred 
to,  the  deeds  were  held  nuU.     But  a  feu-charter  is  usually  an  onerous 
deed ;  and,  when  it  is  of  that  character,  there  can  be  no  doubt  that, 
even  without  the  word  '  dispone/  it  would  be  effectual  as  a  conveyance 
and  obligation  to  invest  the  new  proprietor.    Without  that  word,  it 
may  not  be  effectual  as  a  direct  means  of  divesting  the  old  and 
investing  the  new  proprietor ;  but,  at  all  events,  it  will  be  effectual 
as  an  obligation,  and,  if  necessary,  the  foundation  of  a  suit,  at  the  new 
proprietor's  instance,  for  obtaining  a  judicial  conveyance  and  investi- 
ture,— that  is,  an  adjudication  in  implement     But,   whilst  I  have 
pointed  out  what  appears  to  be  the  real  state  of  the  question  as  regaids 
this  word  *  dispone/  and  specially  the  remedy,  in  case  it  is  omitted  in 
an  onerous  feu-charter, — it  ought,  for  the  present,  to  be  regarded  in 
practibe  as  the  rule,  that  a  deed,  in  order  to  be  an  effectual  conveyanoe 
of  lands,  and  a  warrant  for  investing  the  disponee,  must  contain  wends 
expressive  oi  de  proB&erUi  disposition, — the  present  dispositive  act  of  tbe 
granter, — and  amongst  these  the  word  'dispone.'^ 

Following  the  words  '  give  and  grant/  or  '  sell,'  and  '  dispone/  is  the 
name  of  the  disponee,  or  his  name  and  designation,  if  he  has  not  been 
designed  in  the  narrative  or  inductive  clause, — with  the  destination  to 
'  his  heirs  or  assignees  whomsoever,'  or  such  other  destination  as  maj 
be  agreed  on.  In  regard  to  the  name  and  designation  of  the  disponee, 
I  have  only  to  remind  you  of  the  necessity  of  accuracy.  The  party 
ought  to  be  described  so  as  clearly  to  distinguish  him  from  all  otheis. 

Tbe  destination  to  heirs  is  always  inserted ;  but  if  an  original 
charter  be  granted  simply  to  A.,  without  any  destination  over,  it  is 
of  the  same  legal  effect  as  if  it  were  conceived  to  A.,  *  and  his  heiis  or 
assignees  whomsoever.'  The  case  would  be  different  if  the  destination 
to  A.  were  followed  by  a  substitution  to  B.,  with  or  without  further 
substitutions.     In  such  case,  if  it  can  be  shown  from  the  terms  of  the 

'Dispone*  now        a  The  20th  section  of  the  Act  of  1868  (31  &  32  Vict  cap.  101)  provided  thit  it 
UNNECESSARY,     ghould  be  Competent  for  an  owner  of  lands  to  settle  the  snccession  to  the  same,  in  tke 
event  of  his  death,  not  only  by  a  conveyance  de  prceserUi,  but  also  by  a  testameDtuT' 
or  mortis  cauad  deed  or  writing,  and  that  it  should  be  no  ground  of  invalidity  of  • 
testamentary  or  mortis  causd  deed  or  writing,  purporting  to  convey  or  bequeath  laodii 
which  had  been  granted  by  any  person  alive  at  the  commencement  of  the  Act,  or  whieft 
should  be  granted  by  any  person  thereafter,  that  it  did  not  contain  the  word  '  dispoo^' 
or  other  word  or  words  importing  a  conveyance  de  prcesenti.     And  the  27th  sectaoo  ol 
the  Act  of  1874  (37  &  38  Vict.  cap.  94)  provides  that  it  shaU  not  be  competent  to 
object  to  the  validity  of  any  deed  or  writing  as  a  conveyance  of  heritage,  coming  ii^ 
operation  after  the  passing  of  the  Act,  on  the  ground  that  it  does  not  oontsio  tbe 
word  *  dispone,'  provided  it  contains  any  other  word  or  words  importing  conrey»* 
or  transference,  or  present  intention  to  convey  or  transfer. 

In  Kirkpatrick's  Trustees  v.  Kirkpatrick,  23d  June  1874,  1  R.  (H.  L)  87,  it** 
decided  that  the  word  'dispone*  was  essential  before  1868.  The  case  was  tliato^* 
mortis  causd  conveyance. 


Destination 

TO  HEIBS. 
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leed  to  have  been  the  iiitention  of  the  parties,  the  lands  will  fall  to  the 
children  of  A.,  if  any ;  on  the  principle  that  the  substitution  to  B.  was 
ranted  under  the  implied  condition  that  A.  should  die  without  leaving 
leirs  of  his  body.  But  in  the  general  case,  and  certainly  if  it  were 
hown  by  the  deed  not  to  have  been  the  intention  of  the  parties  to 
ivour  A.'s  children,  the  lands  (on  the  death  of  A.)  would  fall  to  B. ;  and, 
ven  when  A.'s  children  should  succeed,  the  lands,  in  case  of  their 
ulore,  would  fall  not  to  A.'s  other  heirs,  but  to  B.,  as  specially  called  by 
lie  charter  to  succeed,  in  preference  to  such  other  heirs.  When  con- 
idenng  the  signification  of  the  term  *  heirs,'  in  connection  with  the 
loveable  or  personal  bond,  I  noticed  that  it  was  a  relative  word  of 
exible  meaning,  and  when  used  in  the  bond  was  to  be  understood  as 
ointing  out  the  heirs  in  moveables,  that  is,  the  next  of  kin  generally, 
n  the  charter,  on  the  other  hand,  the  subject  disponed  being  heritable, 
he  term  means  heirs  in  heritage,  as  contradistinguished  from  the  next 
{  kin.  Should  the  destination  be  to  special  heirs,  as,  for  example,  the 
leirs  of  the  vassal's  body,  and  should  aU  these  heirs  fail,  the  lands  will 
all  to  the  vassal's  nearest  heirs-general;  and,  supposing  no  one  can 
istablish  a  right  as  heir,  the  lands  will  fall  to  the  Crown  as  ultima 
yoares.  They  do  not  revert  to  the  superior,  without  a  special  clause  in 
he  charter  to  bring  them  back.^ 

I&  examining  charters  framed  according  to  the  older  form,  we  Effbot  of  dis- 
iccasionaUy  find  a  repetition  of  the  destination  to  heirs  in  the  executive  SSrra^^- 
ilanses  then  in  use,  viz.,  the  obligation  to  infeft,  and  the  precept  of  ^Jut^b^"* 
ftsine;  though  these  clauses  need  not  have  contained  more  than  aoL^uBBB. 
eference    to    the    destination,  as  in    the    dispositive  clause.     Such 
repetitions  were  rendered  obsolete  by  the  introduction  of  the  statutory 
brms  annexed  to  the  Conveyancing  Acts  of  1845  and  1847 ;  and  now 
he  obligation  to  infefb  and  the  precept  of  sasine  are  not  even  necessary 
clauses  in  the  charter.^     Whilst  they  were  in  use,  in  their  older  form, 
hey  were  a  source  of  error,  as  discrepancies  occasionally  crept  into 
hem.    But,  where  the  clauses  respectively  were  disconform  to  each 
>ther,  the  dispositive  was  the  ruling  clause.    Thus,  where  the  fee  of  the 
ands  was,  by  the  dispositive  clause,  given  to  A.,  and  the  precept  of 
uisine  directed  sasine,  or  delivery  of  the  fee,  to  be  given  to  B.,  the  right 
>f  fee  was  held  to  be  in  A.    The  disposition,  as  regarded  A.,  was  held 
x>  be  a  conveyance  without  precept  of  sasine;  and,  though  sasine 
passed  on  such  precept  in  favour  of  B.,  the  fee  was  not  thereby  vested 

1  21  &  22  Vict.  cap.  76,  sect.  5 ;  and  31  and  32  Vict.  cap.  101,  sect.  5. 

^  Where  a  father  in  his  daughter's  marriage  contract  (upon  which  infeftment 
followed)  conveyed  lands  to  himself  in  liferent  allenarly,  and  to  his  daughter,  *  and  the 
'  beirs  of  her  body,  or  her  assignees  or  disponees,  whom  aU  failing  to  the  nearest  heirs 
'whomsoever  of  the  father; — the  daughter  having  predeceased  her  father  without 
iHae  and  without  disponing,  it  was  decided  that  the  father's  survivance  made  the 
destination  to  his  heirs  ineffectual,  and  that,  there  being  no  subsequent  destination,  the 
succession  devolved  on  him  as  his  daughter's  heir-at-law — Todd  v.  Mackenzie,  18th 
July  1874,  1  R.  1203. 
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in  him,  because  the  preceding  alct  of  disposition  was  to  A.,  and  not  to 
him.^  Again,  when  the  disposition  was  granted  to  A.,  and  the  heiis- 
male  of  his  body,  and  one  of  the  executive  clauses  was  in  fayour  of  A, 
and  the  heirs  of  his  body, — which  last,  if  standing  by  itsdf,  would  have 
meant  heirs-general  of  the  body, — the  dispositive  overruled  the  othff 
clause,  and  excluded  the  heirs-general  of  the  body  of  A.  ;*  but,  where 
the  dispositive  clause  in  an  entail  was  in  favour  of  A,  and  the  executive 
clauses  were  in  favour  of  the  said  A,  and  the  heirs-male  of  his  body, 
there  being  nothing  positively  inconsistent  between  the  two,  the  executive 
were  allowed  eflfect,  as  supplementing  the  dispositive.** 

Destiwation  to       The  destination,  in  the  charter,  is  in  favour  of  the  grantee's  assignees 
whomsoever,  as  well  as  his  heira    Whilst  vassals  had  no  power  to  dis- 
pone theii*  feus  to  strangers,  or  singular  successors,  these  words  were 
held  to  authorise  a  disposition  in  favour  of  a  stranger,  at  any  time  before 
the  vassal's  right  was  made  real  by  infeftment    He  was  entitled,  before 
being  infeft,  to  assign  his  right  to  a  third  party,  who  thereupon,  in 
virtue  of  the  charter  to  A.  and  his  assignees,  and  of  A.'s  assignatioD, 
obtained  infefbment,  and  became  the  vassal.^    Now,  the  right  of  assigna- 
tion (if  not  expressly  excluded)  is  complete  without  the  destination  to 
assignees,  as  much  as  with  it 

Convey ANCKs        J  have  here  to  remind  you  of  the  rules  relative  to  dispositions  to 

TO  CORPORA-  •'  •  1.  IJ 

TI0N8.  corporations  or  to  companies.    The  former  are,  by  law,  entitled  to  bold 

land,  their  erection  or  constitution  giving  them  a  separate  penona  to 
that  effect.  Joint-stock  companies,  and  banking  companies  incorporated 
imder  the  Acts  of  1856,  1857,  1858,  and  1862,  have  the  same  privilege; 
the  extent  of  the  land  which  they  may  hold  being  in  certain  cas©,  as 
already  noticed,  limited  to  two  acres,  unless  extended  by  the  Board  of 
Trade.^  In  these  cases,  the  charter  will  be  granted  to  the  corporation  in 
its  corporate  name,  or  otherwise,  according  to  the  rule  laid  down  in  the 
Act  of  Parliament,  or  charter,  or  letters-patent  of  incorporation.  Thns,  in 
the  case  of  the  Bank  of  Scotland,  the  titles  are  made  out  in  favour  of 
*  the  Governor  and  Company  of  the  Bank  of  Scotland.'  Charters  to 
royal  burghs  will  be  granted  to  the  provost,  bailies,  and  remanent  mem- 
bers of  the  town-council,  and  their  successors  in  office,  for  behoof  of  the 

^  Shanks  v.  Kirk-Session  of  Ceres,  27th      M.  App.  voce  Tailzie,  No.  8  ;  Ro8b*«  L.  C 
Jan.  1797,  M.  4295;  Ross's  L.  C.  i.  42.  i  45. 

*  Stair,  ii.  4.  32 ;  Erskine,  iL  7.  5. 

2  Forrester    v.   Hutchison,    11th    July  *  19  &  20  Vict,  cap,  47  ;  20  A  21  Vi«i 
1826,  4  Sh.  S31.                                                  cap.  14  &  49  ;  21  &  22  Vict  cap.  60 1 91: 

3  Sutherland  r.  Sinclairs,  26th  Feb.1801,      and  25  &  26  Vict.  cap.  89,  supra,  p.  41i 


^  In  Chancellor  v.  Mosman,  19th  July  1872,  10  Macph.  995,  where  a  morUi  e^Md 
disposition  contained  a  conveyance  of  a  house  to  a  lady  and  her  two  dao^ter^^ 
the  survivors  or  survivor  of  them,  although  it  was  expressed  in  the  narrative  d  tiv 
de«d  that  the  granters'  desire  was  that  the  property  should  belong  to  the  bdjfi^ 
her  life,  and,  at  her  decease,  to  her  daughters  in  fee,  it  was  held  that,  the  terms  of  tbe 
dispositive  clause  being  unambiguous,  it  could  not  be  explained  or  contradicted^ 
the  narrative  clause,  and  that,  therefore  (one  of  the  daughters  having  predecetf^ 
the  granters),  the  fee  belonged  equally  to  the  mother  and  the  daughter  whorartiTV^ 
the  granters. 


CHAP.  II.]  ORIGINAL  CHARTER  581 

whole  body  and  community  thereof,  and  to  their  assignees.  In  the 
Style  Bool^  the  style  given  specifies  no  names  ;^  but  I  think  it  would  be 
better,  and  certainly  it  can  do  no  harm,  to  name  the  existing  office- 
bearers. 

Unincorporated  companies,  however,  are  incapable  of  holding  lands ;  Uninoobpor- 
as  the  feudal  law — ^when  not  bending  to  contrary  provisions,  imposed  by  panies. 
Act  of  Parliament,  or  other  competent  authority — ^requires  that  there  shall 
be  one  or  more  individual  vassals.  In  the  constitution  of  a  corporation, 
the  power  to  hold  lands  is  specially  given,  and  the  feudal  difficulty  is 
thereby  got  over.  But  companies  formed  by  private  parties  have  no  such 
privU^e.'  In  Morison's  case,  the  disposition  was  granted  to  '  Bobert 
Muirhead  and  Go.,'  and  the  form  of  title  thereby  constituted  was  found 
ineffectual  But  where  the  disposition  of  lands,  purchased  by  an  unin- 
eorporated  company,  was  granted  to  '  John  Gillies,  manager,  and  one  of 
'  the  partners  of  the  Dalnotter  Ironworks,  belonging  to  Messrs.  Murdoch, 
'  Gordon,  Gillies,  and  Co.,  and  to  the  other  partners  of  the  foresaid  com- 
*  pany,  according  to  their  respective  rights  and  interests,'  it  was  held  that,  * 
if  the  partners  (other  than  John  Gillies)  were  not  immediately  invested  by 
the  disposition,  at  least  the  disponer  was  divested,  and  the  full  right 
transferred  to  the  individual  who  was  named  and  designed.^  The  usual 
and  correct  course,  however,  where  lands  are  acquired  by  such  companies, 
is  to  make  the  disposition  in  favour  of  one  or  more  of  the  partners,  and 
the  survivors  or  survivor  of  them,  in  trust  for  the  company,  and  existing 
and  future  partners,  according  to  their  respective  rights  and  interests  in 
the  stock  of  the  concern. 

After  the  destination  to  heirs  and  assignees,  we  have  the  expression, 
'heritably  and  irredeemably,'  which,  though  universally  employed,  is  not 
necessary  to  make  the  charter  em  irredeemable  conveyance.  It  would 
possess  that  character,  unless  perhaps  in  very  special  circumstances,  if 
the  contrary  were  not  expressed.  It  is  advisable,  however,  to  introduce 
these  words,  as  well  as  the  destination  to  heirs  and  assignees,  because  it 
is  best  in  such  matters  to  adhere  to  universal  style. 

We  have  next  to  consider  the  description  of  the  lands  disponed ;  and  dkbcbiption 
what  is  said  on  this  point  is  to  be  understood  as  referring,  not  only  to  ^'  ^^'^'"^• 
the  description  of  lands  in  an  original  feu-charter,  but  also,  and  even  still 
more,  to  that  in  the  disposition  of  an  existing  fee  or  feudal  estate.  The 
great  point  is  to  secure  that  the  description  shall  embrace  everything 
intended  to  be  disponed ;  that  it  shall  not  contain  anything  not  intended 
to  be  disponed ;  and  that  the  subjects  disponed  shall  be  capable  of  clear 
and  absolute  identification.  The  description  may  be  either  general  or 
particular.  If  general,  care  is  required  to  make  it  sufficiently  compre- 
hensive without  embracing  too  much ;  if  particular,  to  see  that  it  omits 
nothing  which  ought  to  be  included.    Thus  far  no  change  has  been  made 

^  Juridical  Styles,  i.  115.  ^  Denniston   v.  Macfarlane,    16th   Feb. 

s  Morison  V.  MUler,   18th  June  1818,      1808,  M.  App.  Tack,  No.  15. 
Hume,  720. 
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If  ERECfTED 
INTO  BABONT. 


Description 
bt  reference. 


by  the  Titles  to  Land  Acts;  but  by  the  Act  of  1858,  sects.  15  &  16, 
special  modes  of  abbreviating  or  of  generalising  descriptions,  which 
it  is  of  importance  to  keep  in  view,  were  sanctioned ;  and  a  further 
change,  or  rather  an  amendment  on  the  Act  of  1858,  as  r^ards  thin 
point,  has  been  introduced  by  the  Titles  Act  of  1 860.^  I  do  not  consider 
either  Act,  however,  to  have  introduced  a  novelty  in  principle,  in  these 
particulars,  but  only  to  have  given  practical  extension  to  a  principle 
previously  recognised. 

K  the  lands  disponed  have  been  united  and  erected  into  a  barony 
(which  can  be  done  only  by  the  Crown),  then,  the  barony  being  nomm 
v/niversitatis,  a  detailed  specification  of  its  constituent  parts  is  not  neces- 
sary.    The  conveyance  of  the  *  barony/  generally,  will  comprehend 
every  component  part,  whether  specified  or  not.^    Hitherto,  it  has  not 
been  usual  to  dispone  simply  '  the  barony.'     Baronies  are  created  by 
charters  of  union  and  erection  from  the  Crown,  which,  as  well  as  the 
subsequent  titles,  almost  invariably  contain  some  specification  of  the 
component  parts ;  and  the  rule  of  practice,  when  the  whole  barony  vas 
to  be  disponed,  has  been  to  adhere  to  the  description  contained  in  the 
existing  titles.    The  proprietor  was  in  possession  upon  these  titles;  the 
disponee  was  to  take  his  place ;  and  nothing  could  more  clearly  indicate 
that  purpose,  or  more  effectively  carry  it  out,  than  to  take  from  him  a 
disposition  of  what  was  in  his  titles,  and  neither  more  nor  less.    The 
same  rule  of  practice  was  universal,  in  cases  where  the  charter  was  to 
contain  the  whole  of  the  granter^s  estate,  even  if  there  had  been  noimioD 
and  erection  into  a  barony.    The  course  considered  safest,  and  genenJly 
adopted,  was  to  make  the  dispositive  clause  embrace  all  that  was  in  the 
granter's  titles,  and  to  take  the  description  verbatim  from  the  titles. 

Another  mode  of  proceeding,  which  might  be  competently  adopted, 
was  to  frame  the  description  by  reference  to  the  granter's  titles,  or  to  a 
certain  deed,  specified  by  its  date  and  the  names  of  parties,  and,  if 
necessary,  other  particulars  ;  or  by  sajdng  '  all  my  lands  situated  to  the 
north,'  or  otherwise,  relatively  to  a  road,  or  river,  or  other  distinct  land- 
mark ;*  and  the  description,  though  general,  might  be  effectual,  without 
reference  to  any  particular  deed.^  The  description  in  the  case  of 
Graham's  creditors  (which,  however,  was  in  a  heritable  bond,  where 
greater  latitude  was  practised  in  framing  descriptions  than  was  usual  in 
a  charter)  was  of  '  All  and  sundry  lands,  heritages,  and  others  whatso- 
ever pertaining  to  me,  wherever  the  same  lie  in  this  kingdom.'  And 
the  Lords  were  of  opinion, '  that  a  precept  to  give  infeftment  in  land5, 
'  described  in  general  to  belong  to  the  granter,  is  a  sufBcient  warrant 
*  to  give  infeftment  in  every  particular  tenement,  which,  by  prodnction 

1  Argyle  v.  Campbell,  15th  Jan.  1668,  M.  9631. 

2  Belches  v.  Stewart,  2l8t  Jan.  1815,  F.  C. 

3  Graham's  Creditors  r.  Hyslop,  3d  August  1753,  M.  49. 


*  See  ir\/ra,  p.  586,  note  \  as  to  the  changes  introduced  by  the  Acts  of  186S  *fld 
1874. 
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'  of  the  granter's  infeftment,  is  vouched  to  come  under  the  general  dsscriftiov 
*  description.'  As  the  law  stood  at  the  time,  it  was  necessary  to  go  to  the  ®'  ^^™' 
groond  of  the  lands  in  which  sasine  had  to  be  given,  and  there  to  deliver 
symbolical  possession.  Charters,  therefore,  with  such  descriptions, 
though  perfectly  valid  as  dispositions,  did  not  by  themselves  form  suffix- 
dent  wanants  for  giving  sasine,  because  they  did  not  by  themselves 
specify  the  lands  which  they  embraced.  The  deed  or  titles  referred  to 
—the  granter's  infeftments— were  required,  in  addition  to  the  charters, 
to  instruct  what  was  disponed, — to  liquidate,  as  it  were,  the  general 
description.  The  same  rule  held,  even  after  it  was  rendered  unnecessary 
to  go  to  the  ground  of  the  lands  in  order  to  give  sasine  or  infefbment. 
The  charter,  with  the  general  description,  was  a  good  warrant  for  the 
sasine ;  provided  there  was  shown,  by  competent  proof,  what  were  the 
lands  to  which  it  applied.  The  simplest  mode  of  doing  so  was  to 
produce  and  narrate  along  with  the  charter,  as  warrants  of  the  sasine 
or  infeftment,  the  infeftments  of  the  granter  of  the  general  conveyance. 

The  Titles  to  Land  Acts  have  advanced  further.    As  already  stated,  modes  op 
we  no  longer  require  to  go  to  the  lands  in  order  to  give  sasine.     We  no  banotionkd  6i 
longpr  require  to  give  sasine,  even  in  words  or  form.     The  registration  ^'l^  ™ 
of  tiie  charter,  with  warrant  of  registration  annexed,  produces  the  same 
effect  as  the  completed  and  recorded  instrument  of  sasine  formerly  did. 
And,  provided  that  a  particular  description  of  lands  can  be  referred  to, 
as  contained  in  any  recorded  instrument  of  sasine  or  other  deed,  the 
Acts  supply  the  means  of  making  the  conveyance  effectual,  and  the 
registration  thereof  equivalent  to  sasine,  without  the  insertion,  in  the 
conveyance,  of  the  particular  description  of  lands. 

Two  modes  of  proceeding  for  this  purpose  were  allowed  by  the  Act  ^^jj^^' 
of  1858.  By  sect.  15,  it  was  enacted,  that  where  lands  had  been  parti- 
cularly described  in  any  prior  conveyance  or  other  writ,  duly  recorded 
in  the  appropriate  register  of  sasines,  it  should  not  be  necessary,  in  any 
subsequent  conveyance  or  writ,  containing  or  referring  to  the  whole  or 
part  of  such  lands,  to  repeat  the  particular  description  of  the  lands  at 
length ;  but  it  should  be  sufficient  to  specify  the  leading  name  or  names, 
or  other  short  distinctive  description  of  the  lands  conveyed,  and  the 
name  of  the  county  and  parish,  or  supposed  parish ;  and  to  refer  to  the 
particular  description  contained  in  the  prior  conveyance  or  other  writ  so 
recorded,  in  manner  set  forth  in  Schedule  (L)  No.  1,  annexed  to  the  Act ; 
which  specification  and  reference  are  declared  equivalent  to  the  full  in- 
sertion of  the  particular  description  contained  in  the  prior  recorded  writ^ 

And  by  sect.  16,  where  several  lands  are  comprehended  in  one  con- 
veyance, in  favour  of  the  same  person,  it  is  made  competent  to  insert 
a  clause  in  the  conveyance,  declaring  that  the  whole  lands  therein 
particularly  described  shall  be  designed  and  known  in  future  by  one 
general  name  to  be  therein  specified ;  and,  on  the  conveyance  containing 
such  clause  being  duly  recorded  in  the  appropriate  roister  of  sasines,  it 

1  21  &  22  Vict  cap.  76,  sect.  15,  uid  Schedule  (L)  No.  1. 
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desoriftion     is  declared  competent,  in  all  subsequent  conveyances,  or  other  writs,  to 

use  the  general  name  specified  in  such  clause,  as  the  name  of  the  several 
lands  declared  by  such  clause  to  be  comprehended  under  it.  A  convey- 
ance of  such  several  lands,  under  the  general  name  so  specified,  is  declared 
as  effectual  as  if  the  conveyance  contained  a  particular  description  of 
each  of  such  several  lands ;  provided  always  that  reference  be  made,  in 
such  conveyances,  to  a  prior  recorded  conveyance,  or  instrument  of  sasine; 
or  notarial  instrument,  or  other  writ,  in  which  such  clause  and  descrip- 
tion are  contained.  The  clause  of  reference  may  be  in  the  form  of 
Schedule  (L)  No.  2,  annexed  to  the  Act.^ 

Neither  of  these  forms  was  applicable  to  what  may  be  technicallj 
called  new  descriptions, — ^that  is,  descriptions  of  portions  of  one  or  more 
existing  subjects,  if  such  portions  are  not  contained  in  any  prior  con- 
veyance or  writ    Neither  were  they  applicable,  unless  there  had  been  t 
particular  description  in  some  prior  conveyance  or  writ  duly  recorded 
in  the  appropriate  register  of  sasines.     This  requisite  must  be  carefollj 
attended  to,  but  it  does  not  seem  to  call  for  special  remark ;  and  sect. 
16  of  the  Act  of  1858  is  applicable  only  to  cases  where  there  are  seveial 
lands,  for  example,  the  lands  of  A  and  R     This  section  would  not  be 
applicable  to  a  conveyance  of  the  lands  of  A  only.     What  had  to  be 
done,  in  cases  where  there  was  already  a  particular  description  contained 
in  a  conveyance  or  writ  recorded  as  above,  was, — (1.)  To  give  the  leading 
name  or  names,  or  other  short  distinctive  description  of  the  lands; 
(2.)  To  name  the  county  and  parish,  or  supposed  parish,  in  which  the 
lands  lie ;  and  (3.)  To  refer  to  the  recorded  convejrance  or  writ  contain- 
ing the  particular  description.     From  what  I  have  already  stated,  you 
will  have  seen  that  a  conveyance  without  these  statutory  specifications 
is  good  and  valid  as  a  conveyance,  and  that,  even  if  perfectly  general, 
it  will  be  a  good  conveyance,  and  will  enable  the  disponee  to  obtain  a 
title.     The  change  introduced  or  sanctioned  by  the  Statute  of  1858  was 
to  the  effect   that  conveyances,  with  descriptions  in  the  forms  there 
pointed  out,  should  be  good,  not  merely  as  conveyances,  enabling  the 
disponee  to  obtain  a  title,  but  as  actually  conferring  the  title,  and  sufficient 
when  recorded  to  complete  the  title  as  a  real  right ;  and  that  of  them- 
selves, and  without  the  collateral  or  explanatory  supplement    The 
distinction  is,  that  whereas  formerly  the  conveyance  with  the  general 
description  could  be  supplemented,  as  the  warrant  of  a  special  title,  by 
the  production  of  writings  instructing  what  it  comprehended,  the  con- 
veyance, with  the  abbreviated  description,  in  the  statutory  form,  was  of 
itself,  and  without  supplement,  equivalent  to  a  special  title.     In  the 
former  case,  the  deeds,  with  the  particular  descriptions,  were  produced  and 
narrated  along  with  the  conveyance  and  general  description ;  and  their 
contents  were  thereby  imported  into  the  record,  whether  they  were  recorded 
writs  or  not.     Under  the  Act  of  1858,  these,  being  necessarily  recorded 
writs,  were  merely  referred  to  as  part  of  the  abbreviated  description. 

1  21  &  22  Vict.  cap.  76,  sect.  16,  anl  Schedule  (L),  No.  2. 
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The  use  of  sect  16  of  the  Act  was  very  critical,  and  must  often  have  description 

•'  OP  LANDS. 

1  matter  of  difficulty  in  practice, — at  least  I  found  it  so ;  because  it 
not  easy  to  say  what  were  '  the  leading  name  or  names/  or  to  find  a  Provisions  of 
able  '  short  distinctive  description,'  of  lands,  as  contained  in  existing  ^^^  ^' 
&  Bat  the  clause  was  valuable,  as  affording  authoritative  sanction 
he  abbreviation  of  the  descriptions  of  lands.  It  is  now  repealed  by 
Titles  Act  of  1860,^  which  allows  the  same  effect  to  a  simple  general 
rence  to  the  description  contained  in  a  previously  recorded  deed  or 
roment,  which  was  formerly  allowed  to  such  reference  with  the  lead- 
name  or  names.  It  is,  moreover,  no  longer  necessary  to  specify  the 
ish  in  which  the  lands  lie.  In  lands  held  by  feudal  tenure,  the 
nty  must  be  specified.  This  new  enactment  wholly  relieves  the 
bolty  experienced  under  the  Act  of  1858,  as  regarded  the  'leading 
He  or  names  of  lands.'  Sect  16  of  the  Act  of  1858,  apart  from  its 
itive  schedule,  to  which  I  shall  presently  refer,  was  much  more  simple 
Ji  sect  15  as  a  practical  guide.  Eead  by  itseK,  it  is  the  statutory 
iiority  for  a  clause  of  union,  under  which  separate  subjects,  having 
general  name  given  them,  can  be  conveyed  by  such  general  name, 
as  if  the  lands  had  been  imited  and  erected  into  a  barony.  The 
ion  requires  that  the  general  name  shall  be  given  in  a  conveyance 
xibing  all  the  lands  by  their  particular  description,  and  declaring  or 
ting  out  the  general  name  by  which  they  are  to  be  known  in  future, 
example,  the  lands  belonging  to  the  Sutherland  family  may  have 
general  name  given  them  of '  The  Sutherland  Estate ;'  or  the  same 
8  may  be  made  the  subject  of  two  unions,  each  containing  separate 
Ions  of  the  whole,  one  called  '  The  Sutherland  Estate,'  the  other  '  The 
r  Estate,'  or  as  the  case  may  be ;  and  what  is  here  required  is  that 
conveyance,  giving  the  several  lands  their  general  name,  shall  itself 
ain  a  particular  description  of  such  several  lands.  It  would  not  be 
ocordance  with  the  Act  to  give  the  general  name  merely  with  an 
Aviated  description  of  the  several  lands,  made  up  in  terms  of  sect  15 
le  Act  of  1858,  or  sect  34  of  the  Act  of  1860.  Sect  16  of  the  Act 
358  cannot  be  worked  along  with,  or  as  supplementary  to,  either  sect 
f  the  Act  of  1858,  or  sect  34  of  that  of  1860.  The  Schedule  (L) 
2,  having  reference  to  sect  16  of  the  Act  of  1858,  through  some 
^ht,  directs  the  conveyance  to  give  '  the  leading  name  or  names, 
other  short  distinctive  description  of  the  lands  conveyed,  and  the 
Oe  of  the  county  and  parish,  or  supposed  parish,'  with  a  reference  to 
particular  description  as  contained  in  some  prior  conveyance  or 
p  writ  duly  recorded,  and  then  to  say  that  the  lands  are,  in  such 
.  declared  to  be  designed  and  known  by  their  general  name,  which 
deified.  It  was  clearly  unnecessary,  in  this  case,  to  have  required 
leading  name  or  names.'  The  '  one  general  name,'  authorised  by 
16,  was  of  course  intended  to  be  'the  leading  name,'  and  the  only 
a,  in  future  conveyances ;  otherwise  the  section  has  no  proper  sig- 

1  23  &  24  Vict.  cap.  143,  sect  31. 


substantially  parts  of  the  property  known  by  such  nan 
by  ft  conveyance  merely  of  the  lands  so  named.     Such 
be  separately  described,  either  by  their  full  description, 
as  the  case  requires.^ 
oeheiui,  Passing  nov  from  the  Statutes,  which,  of  coarse,  re 

f^wwki'bt  practice  subsequent  to  the  dates  when  they  came  ii 
PUII0ULU8.  observe  that  ve  not  unfrequendy  meet  with  general  desci 
by  the  enumeration  of  particuhtrs ;  and,  where  the  snl 
that  mode  of  procedure  is  usual  and  correct  In  other  < 
be  perfectly  snf&cient  where  the  detail  of  particulars  is 
without  exception.  But  the  particular  expressions  ust 
fully  examined.  Thus,  where  the  description  bore  to 
'  mains  containing  the  lands  underwritten,  viz.,  tike  lai 
'  A.,  and  the  lands  possessed  by  B.,'  etc.,  the  specificatii 
to  the  tenants'  possessions  were  held  laxative,  so  as  to 
to  those  parts  of  the  mains  which  were  possessed  by  the ' 
named.^    The  above  description  shows  the  efiect  of  inu 

^  Mnmr  V.  OUplunf  B  wife,  lit  Feb.  1034,  M.  2SI 

PBOvniom  OP  '  ^^  Coiuolidation  Act  of  1868  (31  ft  32  Tict.  cap.  101)  whol 
ACTS  OF  1S68  °^  180S  tuid  1880;  but,  bj  seotioii  11,  it  made  new  eoactnwnti,  aal 
AMI]  1871  of  luidi  hj  reference,   ftkoaei  identbtJ  with  thoM  at  th»  Act  e 

ruqniremeDta  of  tbe  latter  Act,  vii.,  tbe  name  of  tlio  pariah,  or  aali 
the  landi  lie  being  djipenaed  with.  Thia  aeotioD  waa  repealed  b; 
the  Act  of  1874  (37  ft  38  Vict  cap.  M),  wbioh  haa  reatorad  tli 
Act  of  1860.  The  reqniaitea  neceaaaiy  for  a  valid  daacription  <rf 
now  are — (1.)  The  name  of  the  Donaty,  or,  where  Uie  laada  are  til 
the  nAme  of  tbe  bargh  and  county  in  which  the  landa  are  aitnated ; 
to  a  particular  description  of  tbe  landa,  ai  ctmtainad  in  a  prior  c 
inatnimeDt  of  or  relating  thereto,  recorded  in  the  appropriate  Beg 
reference  to  be  aa  nearly  aa  poaaible  in  the  form  iet  foru  in  Seh< 
the  Act.  Th«  6lBt  ««clion  further  aa*ca  from  challenge  any  apeeiS 
to  a  particular  dMcriptiou  of  laoda  oontained  in  any  Qoareyaoce, 
recorded  prior  to  the  oommenoement  of  the  Act;  on  the  grannd 
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|)articalars.     Where  the  Conveyancer  has  personally  the  means  of  DBscRTPnoir 
ing  up  the  detail,  he  can  of  course  judge  of  its  accuracy.    But  it  ^  ^*^^- 
$  frequently  happens  that  he  has  to  trust  to  another ;  and  in  either 

it  is  advisable  to  use  words  which  will  clearly  embrace  all  particu- 

nrhether  named  or  not  named.  In  such  a  case  as  that  before  cited, 
lispositive  clause,  in  place  of  saying,  '  containing  the  lands  under- 
ten/  should  have  said,  'comprehending  the  lands  xmderwritten ; ' 

after  giving  the  specification,  should  have  added,  'and  likewise 
nprehending  all  other  lands  and  possessions  forming  parts  or  portions 
tlie  said  mains,  this  disposition  including  the  whole  of  the  said  mains, 
ether  possessed  by  the  tenants  before  named  or  not.' 
>a  occasions  when  land-estates  are  to  be  disponed,  which  have  been  Description  of 

possessed  by  the  same  family,  and  more  especially  when  they  have  ^ates.  ^^ 
.  of  progressive  growth,  some  risk  of  inaccuracy  in  description  arises ; 
the  late  Acts  leave  us  where  we  were,  in  this  particular ;  because, 
les  the  gradual  absorption  of  contiguous  or  interjected  properties 
ii  takes  place,  there  is  often  more  or  less  of  alienation  for  the  accom- 
ition  of  neighbours,  or  improvement  of  boundariea  In  these  cases, 
dtles  exhibited  seldom  show  what  has  been  already  alienated ;  and 
ot  unfrequently  happens  that  the  particulars  of  the  occasional 
isitions  are  unknown  to  the  parties  transacting  the  sale  and  pur- 
e.  The  description  in  the  exhibited  titles,  therefore,  may  to  a  certain 
at  be  inapplicable,  as  not  containing  all  the  lands  to  be  disponed, 
likewise  as  containing  some  lands  which  ought  to  be  excepted  from 
^nveyance  to  the  purchaser.  Whenever  there  is  reason  to  appro- 
I  any  risk  of  the  above  nature,  there  ought,  of  course,  to  be  the 
st  preliminary  inquiry,  with   a  view  to   a  perfect  acquaintcmce 

the  facts.  But  it  may  occasionally  be  necessary,  and  will  always 
tafe,  to  make  use,  by  way  of  supplement,  of  an  authentic  plan, 
aining  all  the  lands  actually  disponed;  and  to  make  use  of 
oage  in  the  description  which  will  identify  the  lands  conveyed 
.  those  laid  down  on  the  plan,  and  which  will  exclude  from 
sonveyance  lands  not  laid  down  on  the  plan.    In  connection  with 

point,  I  have  to  direct  your  attention  to  a  case,  where  it  was 
aded  to  dispone  the  whole  lands  composing  an  estate,  known 
Kially  as  Hillside ;  and,  through  unintentional  error,  the  deed  was 
ined  to  'the  lands  of  Hillside'  only,  being  an  inconsiderable  portion 
le  whole  estate.^  That  was  a  case  of  redeemable  disposition ;  but  it 
''es  the  liability  to  error  in  similar  cases,  and  enforces  the  necessity 
aiution  in  alL 

There  are  also  cases  in  which  portions  of  lands  contained  in  a  general  ck>inrETANov 
t,  or  interests  connected  with  such  lands,  have  been  sold  without  Sh-kmSt  w^ 
ce  of  this  appearing  in  the  existing  titles  exhibited.    This  we  meet  ^^quslt 
1  in  reference  to  small  as  well  as  large  properties.     In  disponing  fartsd  with. 

^iansfield      (Stuart's       Trustee)       v,      Sh.  813;  affirmed  10th  April  1835,  1  Sh. 
ker's  Trustees,  28th  June  1833»   11      &  M*L.  203. 


vheie  tlie  subsequent  porcbaser  was  in  the  knowh 
partial  sale,  he  was  held  baned,  peraoiudi  exe^tione, 
part  Bold,  although  comprehended  in  his  title,  and  u 
prior  purchaser.' 

Hitherto  I  have  been  considering,  for  the  mosi 
charters  which  dispone  t^e  whole  lands  beloi^ing  to 
cases  more  frequently  occnr  in  reference  to  dispositic 
which  do  not  constitute  a  new  feudal  estate,  but  whic 
already  existing.  But  what  is  said  on  the  subject  of 
lands  is  applicable  to  the  case  of  dispoaitions  equally 
'  When  a  portion  only  of  an  estate  is  to  be  dispone! 
stated,  of  adopting  the  existing  description  of  the  Ian 
ing  by  reference  to  existing  titles,  or  by  '  one  general 
followed,  if  there  is  in  the  existing  titles  a  separate 
belonging  to  the  lands  sold  exclasively,  or  if  the  case 
tion  by  reference,  or  by  one  general  nam&  More 
description  requires  to  be  framed  in  such  cases.  Tali 
case  of  the  sale  of  a  particular  farm  on  an  estate, 
will  very  seldom  be  a  corresponding  description  in  tht 
the  names  in  the  titles  were  no  doubt  those  of  the  j 
at  the  time ;  but  when,  ftom  the  improved  status  of  the 
causes,  small  possessions  have  been  tlirown  together 
leading  name  only  is  kept  up,  as  that  of  the  '  farm,'  am 
ally  die  out  On  the  other  hand,  lands  which  in  earl 
single  possession, — an  unimproved  muir  or  common, 
were  known  as  such  by  a  single  name,  have,  through  ag: 
ment,  grown  into  several  farms.  Inthesecases.aswems 
titles  corresponding  with  the  names  of  the  possesaioE 
eight,  appear  safe  and  right  to  dispone  simply  the  lai 
titles  the  name  corresponding  to  that  of  the  farm  as  pm 


\  IL]  ORIGINAL  CHARTER  589 


ing  two  contiguoos  properties,  held  by  separate  titles  of  different  DEsoRipnoir 
I,  built  a  dike  cutting  off  300  acres  from  the  one,  and  adding  ^'  ^'^^' 


BURDENS. 


fx>  the  other.    He  then  sold  the  property  to  which  the  acres  had 

added,  disponing  the  same  by  the  description  contained  in  the 

^^ithout  disponing  specially  the  300  acres  added  to  the  lands,  but 

declaring  the  dike  to  be  the  boundary  of  the  lands  sold.    He 

sold  and  disponed  the  other  property,  described  as  in  the 

k«  and  without  either  excepting  the  300  acres,  or  noticing  the  dike. 

*  question  between  the  two  purchasers,  it  was  held  that  the  feudal 

to  the  300  acres  was  in  the  second  purchaser.    These  cases*  show 

importance  of  anxious  care  in  describing  correctly  the  subject 

L^ded  to  be  disponed  by  the  charter;  and  I  again  remind  you  that 

We  Acts  do  not  affect  such  cases. 

In  such  cases,  that  is,  where  portions  only  of  the  estate  are  disponed.  Apportion- 

-  ^,  ^  '  ^  frequently  of  great  consequence  to  ascertain  and  specify  of  what  ^^^^^^^ 

^     y^^rfcular  lands,  that  is,  of  what  particular  feudal  tenement  as  described 

^  ^^^the  titles,  the  lands  disponed  form  portions.    The  object  of  this  is  to 

'  •^.^^^'*d  data  on  which  to  apportion  cumvio  feu  or  blench  duties ;  or  to 

'"^•Ve  valued  teinds  and  stipends  divided  between  the  lands  sold  and  the 

i;^  .?^Dd8  retained.     No  doubt  these  data  can  be  supplied  otherwise,  in  case 

>.  ^  ^f  amission  to  state  them  in  the  charter  or  disposition.    But  the  simplest 

^    ^nurse  is  so  to  state  them ;  and,  in  the  case  of  the  transfer  of  an  existing 

;^^lbildal  estate  by  disposition,  this  is  even  of  more  consequence  than  in 

^die  ease  of  creating  a  new  estate  by  charter.    Suppose,  for  example,  that 

'tta  seller^s  estate  consists  of  several  distinct  parcels  or  tenements  holden 

aeyeral  superiors, — if  the  disposition  speaks  of  the  lands  simply  as 

of  the  seller's  '  estate,'  it  does  not  show  of  what  parcel  the  lands 

ftsin  a  portion,  or  to  what  superior  the  purchaser  has  to  go  for  an  entry 

«nd  the  completion  of  his  titla^    The  difficulty  of  ascertaining  the  state 

of  the  fact  will  always  increase  as  time  passes  on ;  whereas,  if  the 

neoeBsaiy  inquiries  are  made  at  the  first,  the  point  is  satisfactorily  settled 

mk  the  proper  time,  and  there  is  no  trouble  afterwards. 

The  only  other  case  of  description  which,  I  think,  requires  special  description 
aotioe,  is  that  in  the  charter  of  a  small  lot  of  ground  intended  for  a  villa  areas^ 


other  building.  Here,  there  is  no  existing  description ;  and  it  will 
j^eneially  be  found  convenient,  if  not  actually  necessary,  to  make  use  of 
m  plan  in  supplement  of  the  description  by  language.  I  would  not 
suspense,  in  any  case,  with  the  description  by  language,  which  is  of 
special  importance  with  reference  to  future  transmissions ;  as,  were  a 
xneie  plan  used,  nothing  could  be  done  without  the  plan,  and  it  is  desir- 
able to  have  an  independent  description.  But  a  plan  may  be  used  in 
supplement  with  advantage ;  and  it  will  often  be  found  convenient  to 
gjst  the  plan  indorsed  on  the  charter,  rather  than  made  out  separately. 
Lands  are  very  often  further  described  by  their  boundaries  or  limits, 

A  Entry  of  purchaser  with  Buperior  is  now  abolished— sect.  4,  snbsect.  1,  of  1S74  (37 
A  38  Vict.  cap.  131).  * 
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especially  in  cases  where  the  quantity  disponed  is  not  large.  Chute 
with  descriptions  of  that  character  are  called  '  bounding  chaiten,'  mi 
the  land  is  termed  '  ager  limittUusJ  Where  a  plan  is  employed  to  ixSm 
the  lands  disponed,  it  has  the  same  eCTect  as  Uie  use  of  words  dediDi| 
the  boundaries.^  The  effect  of  the  use  of  boundaries  is  to  ccmfine  Ab 
disposition  to  what  is  within  the  boundaries ;  and,  when  landi  m 
described  as  situated  in  a  particular  parish,  the  same  effect  arises,  to  tioi 
extent,  that  nothing  is  disponed  in  property  which  lies  beyond  theptriA.' 
The  same  effect  would  of  course  follow  the  specification  of  the  oom^ 
within  which  the  lands  disponed  are  situated.  We  shall  presentlj  m 
that,  where  boundaries  are  not  specified,  even  discontigaous  lands  nqr 
be  acquired  by  the  disponee,  as  parts  and  pertinents  of  his  grants  i^ 
posing  always  that  the  specification  of  parish  or  county  does  not  ezdrie 
the  acquisition.  But  in  order  to  such  acquisition  two  things  are  neoi- 
sary — (1.)  a  title ;  and  (2.)  uninterrupted  possession  for  forty  yeam*  V, 
however,  the  lands  are  described  as  lying  on  the  north  side  of  the  potlic 
road  leading  from  Edinburgh  to  Glasgow,  the  charter  cannot  be  qnotai 
as  giving  a  title,  in  property,  to  lands  lying  on  the  south  side  of  tkt 
road.  The  road  is  the  utmost  point  southwards  to  which,  upon  nA 
title,  possession  can  be  ascribed ;  and  possession  for  a  hundred  yen 
would  leave  the  party  (as  regards  lands  lying  south  of  the  roa^jut 
where  he  was  at  the  first  But  if  the  disposition  contains  simptytts 
lands  of  A.,  and,  in  virtue  of  that  title  only,  the  lands  south  of  the  ml 
have  been  possessed  for  forty  years,  then  Uie  lands  south  of  the  losd  m 
held  to  be  parts  and  pertinents  of  the  lands  of  A.,  and  to  pass  with  Am 
lands,  whether  originally  they  were  proper  parts  and  pertinents  or  lot 
The  possession  in  the  first  case  is,  in  Lord  Wood's  words,  'in  the  (He rf 
title ;'  in  the  second  case, '  in  support  of  title.'* 

Of  the  effect  of  boundaries,  in  excluding  acquisitions  beyond  fts 
limits,  as  parts  and  pertinents,  examples  are  to  be  found  in  varioiis  l^ 
ported  cases.  In  an  early  case,  the  proprietor  of  a  tenement  in  Edinboj^ 
described  as  lying  on  the  east  side  of  King's  Close,  had  possessed,  fv 
more  than  forty  years,  a  piece  of  ground  situated  on  the  west  side  of  Ae 
close.  He  had  a  clause  of  parts  and  pertinents  in  his  title ;  but  h 
was  found  to  have  acquired  no  right  to  the  ground  west  of  the  don* 
Again,  where  lands  on  the  shore  of  the  Firth  of  Tay  were  described « 
bounded  on  the  south  by  the  sea-wall  dividing  them  from  the  sea-heiek 
on  the  south,  the  disponee  was  held  to  have  no  right  in  the  sea-beiek 
lying  south  of  the  sea-wall,  that  is,  between  the  sea-wall  and  the  river.'  lb 

>  MagiBtrlktes  of  St  Monance  r.  Uwddt^ 
5th  M*rch  1845,  7  D.  582-586. 

*  Young  V.  Carmichael,  17th  Xor.  16TI» 
M.  9636. 

^  Ker  V,  Dickson  or  Johton,  iStk  Xo^. 
1840,  3  D.  154 ;  affirmed  18th  July  IM 
1  Beirs  App.  499. 


*  North  British  Railway  Co.  v.  Magis- 
trates of  Hawick,  19th  Dea  1862,  1 
Macph.  200. 

'  Hepburn  v.  Duke  of  Gordon;  25th 
Nov.  1823,  2  Sh.  525 ;  Gordon  v.  Grant, 
J  2th  Nov.  1850,  13  D.  1. 


a 


See  suprttf  p.  572,  note  b. 
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»wiiig  case  is  very  siinilar.  A  proprietor,  holding  letnds  bounded '  by  DmcBipnoir 
water  of  Tay '  on  the  north,  disponed  a  portion  described  as  bounded  ^^  '•^^• 
flood-mark,'  and  in  a  subsequent  title  as  bounded  by  the  'sea-flood,'  on 
north;  and  it  was  held  that  the  disponee  had  no  right  farther BouNDmo 
ik  than  high-water  mark,  that  is,  flood-mark  or  sea-flood,  of  ordinary 
ng-tides.^  ^  And  another  case  goes  even  fiirther.  Lands  were  held 
I  series  of  titles ;  the  titles  of  one  portion  bearing,  as  the  southern 
ndary, 'the  full  sea,' or,  sometimes,  'the  full  sea,  the  high  street 
TFening,'  sometimes  '  the  common  street ;'  and  the  titles  of  a  separate 
perty  bearing  'the  common  passage  and  faU  sea'  as  the  southern 
adary.  There  had  not  only  been  possession  of  ground  situated  south 
ihe  high  street  or  common  passage,  but  a  building,  described  as  a 
ber-house  had  been  erected  thereon,  and  passessed  for  upwards  of 
J  years.  But  the  proprietors  possessed  on  'bounding  charters;' 
the  Court  held  that  they  could  acquire  nothing  by  possession 
md  the  high  street  or  common  passage  on  the  south.  Lord  Moncreiff 
:  'There  is  a  special  difficulty  about  the  lumber-house,  which  is 
ived  to  have  existed  on  the  ground  above  sixty  years  without 
illenga  But,  if  we  hold  the  titles  as  constituting  bounding  titles, 
it  act  must  be  looked  on  as  a  usurpation  allowed  to  be  done,  and  to 
continued,  by  mere  toleranca'  And  so,  accordingly,  it  was  found.' 
mother  case,  it  was  found  that,  where  the  boundary  was  the  sea- 
e,  the  proprietor,  whose  lands  were  described  as  of  a  certain  specified 
at,  had  no  right  to  enclose  part  of  the  shore  covered  by  the  sea  only 
rdinary  spring-tides,  over  which  the  public  had  been,  from  time 
emorial,  in  the  habit  of  passing,  and  over  which  he  could  not  prove 
past  use  or  possession  by  himself^  But,  the  sea-shore  being  inUr 
liOf  a  private  party  has  no  right  to  complain  of  encroachments  upon 
The  Crown  alone  can  do  so  ;  and  the  term  '  sea-beach,'  in  a  title,  is 
le  same  meaning  as  'sea-shora'^  From  these  decisions,  it  would 
lar  that  the  terms  '  the  sea,' '  the  sea-shore,'  and  '  the  sea-beach,'  are 
as  equivalent ;  and  that  the  '  sea-flood,'  or  '  the  full  sea,'  is  taxative, 
limited  to  the  line  of  high-water  in  the  ordinary  monthly  spring- 
I.  The  Crown  claims  all  within  that  line,  when  not  made  the 
Bct  of  special  grant.  The  Crown's  claim  does  not  extend  higher, 
specially  not  up  to  the  high-water  mark  at  the  extraordinary  or 
Qoctial  spring-tides.     Another  rule,  as  to  the  construction  of  a 

erry  v.  Holden,  lOth  Dec.  1840,  3  D.       1846,  8  D.  711  ;  affirmed  13th  July  1849, 

6  Bell's  App.  487. 
[agistrates  of  St.  Monance  v.  Mackie, 

farch  1845,  7  D.  582.  *  Cameron  v.  Ainslie,  2l8t  Jan.  1848, 

fficers  of  State  v.  Smith,  Uth  March       10  D.  446. 


But  when  a  proprietor  holding  of  the  Crown  feued  out  lAid  which  he  described  in 
sii'con tracts  as  bounded  on  one  side  by  the  *  sea-flood,'  and  it  did  not  appear  that 
im  boundary  extended  farther  seaward  than  that  which  he  had  given  to  his  feuars, 
IS  held  to  have  given  them  aU  the  estate  and  interest  in  the  foreshore  which  he  him- 
lad — Hunter  v.  The  Lord  Advocate  and  others,  25th  June  1869,  7  Macph.  899. 
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bounding  charter,  is  to  be  found  in  the  case  of  Fleming.^  Where  buds 
are  bounded  by  the  bank  of  a  canal,  the  boundary  means  not  the  htenl 
water-line,  but  the  outer  line  of  the  towing-path.  And,  from  the  cisei 
of  Dick  and  Baird,  to  be  afterwards  cited,  we  find  that,  where  \ak 
are  bounded  by  a  lake,  the  water-line  of  the  lake  in  its  ordinary  state  k 
meant.  As  regards  lands  situated  along  the  sea-shore,  and  poooossd 
on  titles  which  do  not  lay  down  any  boundaries,  or  which  give  tiieaei) 
or  sea-shore,  or  sea-beach,  as  the  boundary,  we  shall  find  presentfytfant^ 
in  questions  with  the  public,  the  owner  is  not  confined  to  hig^-mta 
mark.  And  though  proprietors,  holding  on  bounding  charters,  canuii 
by  possession  acquire  other  lands  situated  beyond  their  boundaiieB  ii 
property,  they  can  acquire  rights  of  servitude  over  lands  so  situated.' 

Descriptions,  especially  of  small  lots  of  ground,  frequently  specify 
the  extent  or  measurement  of  the  lands  as  well  as  their  boundam; 
and  in  these  cases,  unless  the  extent  is  made  taxative  by  the  use  (tf  tbe 
word  '  only,'  or  some  corresponding  expression,  the  boundaries  wiD  be 
held  as  showing  what  is  disponed,  although  the  extent  thereby  endosed 
exceeds  the  quantity  of  ground  set  forth.^  On  this  point,  howero^we 
are  to  distinguish  between  cases  where  the  extent  forms  an  esa^tbl 
element  of  the  transaction,  and  those  where  it  is  referred  to  merely » 
demonstrative.  We  had  occasion,  formerly,  to  see  that,  where  lands  (of 
which  the  upset  price  had  been  fixed  judicially  with  reference  to  tlie 
extent  and  rental  of  two  and  a  half  acres  only)  were  found  to  cooiam 
seven  acres,  the  purchaser  was  held  entitled  only  to  two  and  a  blf 
acres ;  he  having  the  option  of  abandoning  his  purchase.^  On  the  otlia 
hand,  where  lands,  sold  as  consisting  of  ninety-four  acres  or  therebf, 
were  found  to  extend  to  only  seventy-seven  acres,  it  was  held  ilttt 
the  purchaser  '  must  take  his  option  either  to  abandon  the  purchase 
altogether,  or  be  contented  with  what  he  had  got ;'  paying  the  M 
price  which  he  had  stipulated.^  But,  where  the  purchase  is  not  made 
with  reference  to  the  extent  or  measurement,  or  where  the  measuremeat 
is  stated  demonstratively  and  is  not  warranted,  the  sale  stands  good, 
notwithstanding  considerable  discrepancies  between  the  actual  quantity 
and  that  specified.^ 

There  are  still  some  minor  matters,  connected  with  boundanea  ii 
charters,  which  have  to  be  noticed.  (1.)  K  the  boundary  is  a  Utf 
between  two  march-stones,  and  the  course  of  the  line  is  not  spedfiei 
and  if  there  are  no  natural  boundaries,  a  straight  line  will  be  presumed.^ 
(2.)  If  the  marches  are  controverted  at  the  time  of  the  sale,  tlie  role 


^  Fleming  v.  Baird,  12th  June  1841,  3 
D.  1016. 

2  Liston  V.  Galloway,  3d  Dec.  1835,  14 
Sh.  97  (Lord  Fallerton's  note) ;  Beaumont 
V.  Glenlyon,  11th  JiUy  1843,  6  D.  1337, 
and  Eoss  L.  C.  3.  456. 

*  Ure  V,  Anderson,  26th  Feb.  1834,  12 
Sh.  494;  Fleming  v.  Baird,  12th  June 
1841,  3  D.  1015. 


«  Hepburn  v.  Gampbel],  4«h  Jsly  17S1, 
M.  14,168. 

^  Gray  o.  Hamilton,  23d  Jan.  1801,  M- 
App.  Sale,  No.  2. 

«  Brown  V.  Kyd,  Ist  Dec  1813L  Bxm 
700;  Hannay  v.  Crediton  of  BtfgilT> 
26th  Jan.  1785,  M.  13,334. 

'  Ewing  V.  Lennox,  22d  Jul  182^  ^ 
Sh.  417. 
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)ems  to  be,  that,  in  the  general  case,  the  marches  according  to  which  Description 
le  lands  are  possessed  at  the  time  are  warranted  by  the  seller.^  The  ^^ 
nportance  of  full  and  even  minute  specification  of  boundaries,  and  of  a 
Ian  in  supplement,  is  strongly  illustrated  by  a  recent  casa'  (3.)  If  the 
mds  are  enclosed  by  walls,  these  will  remain  with  the  granter,  or  accom 
any  the  grant,  or  be  made  mutual  property,  according  to  the  expressions 
ised  in  the  disposition.  Thus,  if  the  lands  are  described  as  '  bounded 
y  the  walls,'  the  walls  will  form  no  part  of  the  grant,  but  will  remain 
nth  the  disponer.  To  carry  the  walls  also,  the  charter  ought  to  say, 
with  the  walls  by  which  the  ground  is  surrounded ;'  and,  if  it  be  meant 
hat  the  walls  shall  be  mutual  property,  the  centre  of  the  walls  ought  to 
>e  declared  the  line  of  the  boundary.  (4.)  Where  the  charter  described 
I  field  as  '  enclosed  by  a  ditch  and  feal  dike,'  and  boimded  by  a  loan  and 
oarch-stones,  which  lay  outside  the  ditch  and  dike,  it  was  held  that 
he  ditch  and  dike  belonged  in  property  to  the  owner  of  the  field.^ 
Such  details  as  these  require  minute  attention  in  framing  original  grants 
rf  lands,  and  speciaUy  the  rules  as  to  walls  in  connection  with  charters 
)f  building  or  villa-grounds  in  or  near  towns.  And  here  I  may  remind 
jTOu  that,  in  charters  or  dispositions  requiring  anxious  clauses  for  pro- 
tection against  nuisances  or  on  any  other  account,  a  great  deal  of  trouble 
irill  be  saved  by  adjusting  the  missives  of  sale  or  feu,  with  reference  to 
completed  drafts  of  the  deed  actually  to  be  signed,  rather  than  by  a 
^neral  statement  of  its  intended  provisions.  The  views  of  buyer 
md  seller  are  apt  to  difiPer  as  to  the  meaning  and  intention  of  general 
terms ;  and  the  use  of  the  draft,  with  the  ipsissima  verba,  precludes  the 
possibility  of  misconception. 

We  have  now  to  consider  what  particulars,  besides  the  solum,  pass  Parts  awd 

PERTINENTS. 

vith  a  disposition  of  lands ;  and  the  import  of  the  clause, '  with  the  per- 
inents,'  or  *  parts,  pendicles,  and  pertinents,'  usually  met  with  in  disposi- 
ions  of  lands.  As  to  this  point,  there  can  be  no  doubt  that  all  the  real 
larts  and  pertinents  accompany  the  lands,  and  fall  under  the  disposition, 
whether  the  above  clause  is  expressed  or  not.  Craig's  opinion  is,  that 
hey  follow  the  lands  by  the  rule  '  accessorium  sequitur  principale*  *  The 
jord  Justice-Clerk  Hope  says, '  A  grant  of  the  lands  of  A.  is  as  extensive 
as  a  grant  of  the  lands  of  A.  with  parts  and  pertinents.  The  question 
is,  what  lands  fall  under  the  designation  of  A.,  as  known  in  the  country, 
and  by  what  limits  are  they  circumscribed.*  *  As  a  general  rule,  the 
lisposition  of  simply  '  the  lands '  includes  everything,  a  ccdo  usgue  ad 
enirum,  forming  part  of  lands  or  so  closely  connected  with  them  as 
o  form  a  natural  accessory,  excepting  always  what  is  specially  reserved ; 

^  Ben's  Conveyance  of  Land  to  a  Par-  2  Macph.  1015,  affirmed  15th  Feb.  1866, 

ihaser,  p.  35.     Mr.  Bell,  after  slating  the  4  Macph.  (H.  L.)  5. 

role,  says, '  Hence  the  propriety  of  leaving  '  Wilson  v,  Laing,  16th  Nov.  1844,  7 

nothing  of  this  kind  anexplained  in  such  a  D.  1 1 3. 

'  transaction.'    Farquhar  v.  Hair,  7th  Jane  *  Craig,  il  3.  24. 

1738  ;  Elchies,  voce  Warrandice,  No.  2.  *  Gordon  v.  Grant,  12th  Nov.  1850,  13 

>  Strang  v.  Steaart,  31st  March  1864,  D.  7. 
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Parts  and       and  likewise  excepting  what  is  inter  regalia  ;  for  pertiiienta  of  lands  whidi 
PKBTDiKNTs.      ^^  ^^^^  regulia  are  excluded  without  special  reservation :  special  gr&Qt  is 

required  to  comprehend  them.^  The  disposition  of  the  lands  thus  indudes 
growing  woods,  natural  seeds  though  not  yet  sprongy  natural  fruits  giowing 
without  culture,  and  not  separated  from  the  ground  at  the  time ;  bat  not 
growing  com,  or  other  fruits  which  require  annnal  coltnie.  It  inchdei 
also  all  houses  and  other  buildings  on  the  lands  ;^  and  it  has  likewise  been 
held  to  include  a  dial  set  upon  an  iron  rod,  fixed  in  a  standard  in  a  garden, 
though  the  dial  itself  admitted  of  being  lifted  off  the  rod.'  It  is  haidlj 
thought  that  the  disposition  would  include  all  such  machineiy  aod 
erections  on  the  lands,  as,  in  a  question  between  the  heir  in  heritage  uid& 
executor  or  heir  in  moveables,  would  fall  to  the  heir  in  heritage;  eve& 
supposing  there  should  be  nothing  repugnant  to  such  a  construction  in  fte 
deed  itself  Probably  it  would  embrace  all  that  w6uld  fietU  to  the  landkri 
in  a  question  between  him  and  the  tenant ;  but  an  heir  mij^t  be  mm 
fevourably  dealt  with  (in  a  question  with  the  execntor)  than  a  purchaser 
with  a  seller,  or  a  landlord  with  his  tenant.  For  a  valuable  discusaioiKm 
the  subject  of  what  belongs  to  the  heir,  and  what  to  the  executor,  yoQ 
may  here  be  referred  to  the  case  of  Dixon.^  It  was  at  one  time 
questioned,  whether,  apart  from  cases  of  barony,  mills  passed  with 
the  lands  on  which  they  are  situated,  as  part  and  pertinent^  wiihool 
specification;  or  whether  they  were  separate  tenements,  requinig 
special  conveyance  Stair  thought  they  required  special  conveyance.' 
But  Erskine  held  that,  while  a  mill  is  capable  of  being  made  a  sepaiale 
tenement,  by  actually  separating  it  from  the  lands  (as  by  a  grant  of 
it  without  them),  yet,  wherever  the  mill  has  continned  united  wi& 
the  lands,  it  must  be  a  qucestio  voluntatis,  depending  entiidj  an 
the  granter^s  intention,  which  must  be  gathered  from  the  ciranm- 
stances  of  each  case  wherein  the  question  occurs,  whether  a  charter  of 
the  lands  shall  carry  a  mill  situated  on  them  or  not^^  Erskine's  doe- 
trine  received  the  sanction  of  the  Court.^  The  disposition  of  the  lands 
includes  aU  the  minerals  and  substances  in  the  lands  (except  such  as 
are  inter  regalia)?  In  Burljr's  case,  the  Court  preferred  a  title  to  Ae 
lands,  with  parts  and  pertinents,  as  a  title  to  the  coal  in  Uie  landa^  ia 
competition  with  a  title  founded  on  a  special  disposition  of  tiie  coal 
i^KDSBouNDED  Wheu  tho  Isuds  are  bounded  by  a  stream  (not  being  a  navigable  river), 
the  disposition  will  include  half  the  alveiis  of  the  stream,  ex  adveno  of 

1  Downie  v,  Alexander,  13th  June  1777,  *  Stair,  iL  3.  71. 

M.  App.  voce  Implied  Assignation,  No.  1.  ^  Erskine,  ii.  6.  5. 

^  Nisbet  V,  King,  7th  Feb.   1724,  M.  *  Rose  v.  Ramsay,  17th  Jom  1777,  M. 

9628.  App.,  Part  &  Pertinent,  Na  1. 

3  Dixon  V,  Fisher,  6th  March  1843,  5  ^  Craig,   iL   8.    17  ;   Brskine,  iL  &  5; 

D.  775 ;  affirmed  26th  June  1845, 4  Bell's  Burly  v,  Sime,  30th  Jan.  1662,  M.  Wja 
App.  286. 


MlKKRALB. 


BT  STREAM. 


^  See  The  Lord  Advocate  v,  Sinchur,  7th  June  1867,  5  Macpb.  (H.  L)  97,  is  tM 
special  circumstances  of  which  the  word  *  pertinents '  in  the  diapoative  daase;  vitk 
*  fishings  *  in  the  tenendas  clause  of  a  Crown  charter,  aooompanied  by 
held  to  give  a  right  to  salmon-fishings. 
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he  lands,  although  these  lands  may  be  only  a  narrow  strip,  and  the  Parts  akd 
ands  of  the  opposite  heritor  are  of  great  breadtL^^  But  where  lands 
djoining  a  stream,  but  not  described  as  bounded  thereby,  were  taken 
)j  a  railway  company  for  the  purposes  of  their  Act,  and  where  the 
onveyance  to  the  company  described  the  ground  as  consisting  of  a 
pacific  quantity,  specially  mentioned,  and  made  reference  to  a  plan  on 
rhich  that  ground  was  delineated,  the  Court  were  of  opinion  that  the 
onveyance  was  to  be  regarded  as  one  conveying  a  limited  and  precise 
oition  of  ground,  and  that  it  did  not  give  the  railway  company  right  to 
ny  portion  of  the  alvms  or  channel  of  the  stream,  the  same  not  being 
deluded  in  the  measurements  or  plan.'  And,  if  there  are  eel-cruives  con- 
tracted in  such  a  stream,  the  disposition  of  the  lands  will  carry  the 
ight  of  maintaining  them  ;^  also  the  right  of  trout-fishing  in  such  trout- 
tream,  ex  adversoot  the  lands,  but  only  with  trout-rods,  and  not  with  net '" 
nd  coble,  or  otherwise  so  as  to  injure  the  salmon-fishing  of  another  pro- 
nrietor.*  The  proprietor  of  the  salmon-fishing  cannot,  however,  pre- 
rent  the  proprietor  ex  adverso  from  fishing  trout  in  salmon  casts.' 
if  oreover,  an  opinion  was  expressed  in  Somerville's  case,  that  there  is  no 
aw  to  prevent  those  in  the  right  of  trout-fishing  pertaining  to  one  bank, 
rom  casting  their  lines  beyond  the  centre  of  the  river, — that  is,  beyond 
he  line  to  which  their  right  in  the  solvm  of  the  river  extends.b  On  the 
lame  principle,  when  an  inland  loch  is  surrounded  by  the  lands  of  a  Locbs. 
private  individual,  it  is  his  exclusive  property,  as  part  and  pertinent  of 
lis  lands,  though  not  mentioned  in  his  titles.^  Lord  Stair  further  says, 
ihat  where  such  loch  is  adjacent  to  the  lands  of  two  or  more  proprietors, 
md  is  not  expressed  in  the  titles  of  either,  and  has  not  been  possessed 
exclusively  by  either  for  the  prescriptive  period,  it  belongs  to  the  pro- 
)rietor8  whose  lands  j&ont  thereon,  as  a  common  property.^  But  where 
)ne  party  was  infeft  in  the  loch,  per  expressum,  and  the  other  in  lands 
idjoining  the  loch,  cum  lacu  et  piscatianibus,  the  party  holding  the  latter 

1  Lord  Deas  in  Menzies  (see  next  page).  May  1830,  8  Sk  816 ;  afSrmed  14tb  May 

s  North  British  RaUway  Ca  v.  Magis-  1832,  6  Wil.  &  Sh.  31. 

rates  of    Hawick,   19th    Dec.    1862,    1  ^  Somerville  v.  Smith,  22d  Dec.  1859, 

tfacph.  200.  22  D.  279. 

s  Braid  v,  Donghis,  24th  Jan.  1800,  M.  «  SUir,  ii.  3.  73 ;  Bankton,  ii.  3.  12; 

Ipp.  Property,  No.  2.  Macdonell  v,  Caledonian  Canal  Commis- 

*  Carmichael  v,  Colqahoun,  20th  Nov.  sioners,  5th  Jane  1830,  8  Sh.  881. 

787,  M.  9645  ;  Mackenzie  v.  Rose,  26th  ^  Stair,  tU  supra. 


^  See  the  doubts  expressed  by  Lords  Benholme  and  Neaves,  but  not  concurred  in 
ly  the  other  Judges  of  the  Second  Division,  whether  this  principle  is  universaUy 
.pplicable,  in  M<Intyre*s  Trustees  v.  The  Magistrates  of  Cupar  Fife,  24th  May  1867, 
I  Macph.  786-7,  and  in  Gibson  v.  Bonnington  Sugar  Refining  Co.,  20th  Jan.  1869, 
'  Macph.  394. 

b  In  Patrick  v,  Napier,  28th  March  1867,  5  Macph.  683,  it  was  held  that  a  grant  of 
he  privilege  of  angling  contained  in  a  disposition  of  lands  forming  part  of  a  barony, 
rhen  the  loch  or  stream  where  it  is  to  be  exercised  is  not  within  or  contiguous  to  the 
lonndaries  of  the  lands,  though  binding  on  the  granter  and  his  heirs,  is  not  effectual 
igainst  singular  successors  in  the  barony.  But  if  it  is  contained  in  a  feu-contract  of 
nch  lands,  it  will  probably  be  effectual  against  a  singular  successor  in  the  barony  of 
vhich  the  superiority  of  tiie  feu  forms  i)art,  in  respect  of  its  being  a  condition  of  the 
iiutual  contract  of  feu-farm. 
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Pabts  and 

FSBTIiriNTa. 


Fluctuattno 
boundary. 


general  title  not  being  able  to  establish  uninterrupted  possession,  the  ex- 
press right  (on  which  full  possession  had  followed)  was  found  to  exdiide 
him,  although  both  rights  flowed  from  the  same  author,  and  the  geneni 
title  was  first  in  point  of  date.^    The  question,  in  such  cases,  appean  to 
depend  on  the  possession.    For  in  a  case  between  Menzies  of  Menzies  and 
Bobertson  of  Strowan,  decided  on  2d  July  1799,  and  noticed  in  the  case 
of  Menzies  to  be  presently  cited,  although  Menzies  had  an  express  title 
to  the  loch,  and  Bobertson  had  only  the  general  title  of  lands  with  lochs 
fishings  and  pertinents,  it  was  decided  that  both  parties  had  a  joint  light 
or  common  property  in  the  loch,  and  a  joint  right  of  sailing,  fishing,  ^ 
except  that  they  should  not  draw  their  nets  on  the  shores  of  each  othei^s 
lands.    It  would  appear  also  that  an  exclusive  right  may  be  acquired  by 
prescriptive  possession  on  a  title  to  lands  '  with  lochs,'  even  where  thoe 
are  several  proprietors  of  lands  fronting  the  loch.^     It  is  also  settled 
that  one  of  two  proprietors,  having  a  joint  right  of  common  property  in  t 
loch,  can  alienate  an  interest  or  share  of  such  common  property,  so  as 
to  give  to  a  third  party  a  common  right  in  the  loch  ;  and  that,  if  the 
title  of  the  disponer  is  founded  on  a  charter  of  the  lands  adjoining  the 
loch,  with  lochs  fishings  and  pertinents,  a  conveyance  by  him  to  hisdis- 
ponee  of  a  portion  of  the  lands  fronting  the  loch,  with  all  his  lig^t^ 
title,  and  interest,  and  with  lochs  fishings  and  pertinents,  will  confer  (m 
the  disponee  a  share  of  the  common  property  of  the  loch.'     It  is  to  be 
observed,  however,  that  the  introduction  of  the  new  proprietor  will  not 
be  allowed  to  operate  so  as  to  give  him  and  his  author  together  a  larg^ 
right  or  interest  in  the  common  property  than  the  author  himself  had 
before  the  alienation  to  the  new  proprietor.    This,  at  least,  is  the  legal 
position  of  the  question.    How  to  carry  it  into  practical  effect  may  some- 
times be  difficult.    It  is  also  settled  that  the  right  to  a  loch  includes  not 
only  the  water,  but  the  solum  or  aZveus}    It  has  been  likewise  held,  in 
questions  between  private  parties,  that  the  proprietor  may  follow  the 
boundary,  when  of  a  fluctuating  nature,  or  receding,  as  sometimes  hap- 
pens in  the  case  of  the  sea ;  and  that  the  fluctuating  line  is  to  be  pI^ 
sumed  the  boundary  when  the  property  consists  of  an  island,  or  is 
situated  on  the  sea-shore,  or  lies  along  the  bank  of  a  navigable  river. 
We  have  a  case  of  following  the  receding  sea  in  that  of  Culross,*  whew 
the  boundary  was  the  sea  or  the  sea-shore,  the  common  highway  intff- 
vening,  or  reserving  the  common  highway.    In  that  case  the  proprietor 
was  found  entitled  to  enclose  and  appropriate  the  ground  down  to  the 
high-water  mark.     And  I  heg  to  call  your  attention  to  the  distinction 
between  this  case  and  that  of  St.  Monance,  formerly  cited,  where  the 
boundary  was  the  '  common  passage  and  full  sea^'  or  '  the  full  sea,  the 

1854,  16  D.  827 ;  affirmed  lOth  Jut 
1856,  2  Macq.  App.  46a 

«  Dick  V.  Earl  of  Aberoorn,  l6Ui  »• 
1769,  M.  12,813. 

^  Magistrates  of  CqItom  v.  Oeddsi,  S4U 
Nov.  1809,  Hnnie,  554. 


1  Scott  V.  Lindsay,  22d  July  1635,  M. 
12,771. 

>  Baird  v.  Bobertson,  2d  Feb.  1836,  14 
Sh.  396. 

'  Menzies   v.    Macdonald,    lOtb   Marcb 
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High  Street  intenreniiig ;'  and  the  proprietor  was  held  bounded  by  the  Partr  and 
street  which  lay  along  the  high- water  mark.^     In  the  Culross  case,  the 
tenns  used  were  '  the  sea '  or  '  sea-shore '  (not '  the  full  sea  *), '  the  high- 
wvLj  intervening/  or  the  highway  reserved ;  and  the  proprietor  had  right 
bo  the  shore,  or  at  least  to  all  shore-ground  gained  j&om  the  receding  sea. 

Of  the  many  cases  illustrative  of  the  rights  in  the  sea-shore,  or  its  Seashore. 
pertinents,  I  shall  here  notice  one  or  two. 

1.  It  was  found  that  a  bank  of  shelly  sand,  contiguous  to  the  sea* 
shore,  and  covered  by  the  sea  in  ordinary  tides,  was  not  inter  regalia,  but 
ei  pertinent  of  the  adjacent  lands.  At  advising  the  case,  the  Lord  Presi- 
dent Campbell  said :  '  Property  of  land,  adjacent  to  a  heritor's  shore,  is 
'  not  a  regale.  Bocks,  with  sea- weed,  and  the  like,  are  pertinents  of  the 
'  adjacent  property  without  a  royal  grant  It  was  so  found  here,  some 
'  years  ago,  in  a  question  between  Lord  Macdonald  and  the  Laird  of 
'  M'Leod  as  to  a  multitude  of  rocky  islands  near  the  shore  of  Skye.  His 
'  property  has  the  advantage  of  gaining  on  the  sea,  aJluviane,  provided 
'  always  he  do  not  impede  the  uses  of  navigation,  which  is  the  single 
'  restraint  of  his  right.'*  It  is  to  be  remarked,  however,  that  the  Crown 
was  not  represented  in  that  case,  which  was  tried  between  the  proprietor 
of  the  lands  adjoining,  or  near,  the  sand-bank,  and  two  individuals 
claiming  simply  as  members  of  the  community.  Whether  the  Crown 
would  admit  the  right  of  the  proprietor  as  broadly  as  here  laid  down, 
may,  I  think,  be  doubted.* 

2.  The  proprietor  of  a  barony  de  facto  bounded  by  the  sea, — ^though 
the  sea  was  not  mentioned  in  the  titles  as  his  boundary, — was  held 
bo  have  exclusive  right  to  the  sea- ware  ex  adverso  of  his  lands  ;  and  an 
iverment  by  certain  parties,  that  they  and  the  public  had  enjoyed  forty 
gears'  possession  of  the  sea- ware  and  sand  along  with  the  pursuer,  but 
not  as  part  and  pertinent  of  lands  bounded  by  or  touching  the  sea,  was 
found  not  relevant  to  be  admitted  to  proof.* 

3.  But  the  right  of  taking  sea-ware  jBx)m  the  shore  for  manuring 
lands  is  not  a  privilege  inseparable  from  the  property  of  the  shore ;  and 
mch  a  right  may  be  acquired  by  prescriptive  possession  under  a  title 
with  parts  and  pertinents.^ 

4.  The  proprietor  of  a  barony,  however,  though  bounded  by  the  sea, 
ind  infefb  with  fishings  as  well  in  salt  as  in  fresh  waters,  if  not  infefb  in 
^he  sea-shore,  has  no  title  to  prevent  the  public  from  taking  limpets 

1  See  ante,  p.  691.  *  Saltonn  v.  Park,  24tli  Nov.  1867,  20 

D.  89. 
s  Innes  v.  Downie,   27th    May   1807,  *  Baird  v.  FortuDe,  26th  May  1869,  21 

Eume,  662.  B.  848. 


^  In  a  recent  case  brought  against  the  Crown,  it  was  held  that  where  an  estate  is 
on  the  sea-shore,  held  by  titles  that  do  not,  by  express  grant  or  specific  boundary, 
extend  the  right  of  the  proprietor  beyond  the  high-water  mark,  there  is  no  presump- 
tion that  the  foreshore  is  a  pertinent  of  the  land ;  but  undisputed  possession,  of  a  certain 
definite  description,  may  ascertain  by  explanation,  if  not  by  prescription,  that  the 
proprietor  is  entitled  to  it— Ague w  v.  Lord  Advocate,  21st  Jan.  1873,  11  Macph.  309. 
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Parts  and       and  other  shell-fish  from  the  rocks  and  shores,  ex  adverso  of  his  lands, 
FKRTINENT8.      ^j^^  ^^  high-watcr  mark^ 

5.  Neither  has  the  proprietor  of  a  barony  with  fishings  right  to 
mussel-scalps  situated  on  the  shore  of  the  barony, — at  least  without 
forty  years'  exclusive  possession.*  The  question,  whether  exduaiTe 
possession  for  forty  years  would  confer  a  title  without  an  express  giant, 
was  noticed  in  the  Duke  of  Argyll's  case,  but  did  not  lequire  to  be 
considered.* 

6.  The  proprietor  of  lands,  which  were  de  facto  bounded  by  the  sea, 
had,  at  his  own  expense,  erected  landing-piers,  partly  below  high-water 
mark  and  partly  on  his  own  lands,  and  not  abutting  on  any  pablie 
road.  These  piers  had  been  used  by  steamboats  and  their  passengeia 
for  upwards  of  seven  years,  under  regulations  and  on  payment  of  toDs 
fixed  by  the  proprietor.  Their  erection  did  not  impede  navigation,  mt 
interrupt  the  use  of  the  shore  by  the  public ;  and  the  sanction  of  the 
Admiralty  had  been  obtained  for  it  In  these  circumstances,  the  Court 
held,  in  a  possessory  question  with  private  parties  claiming  right  to  nae 
the  piers  as  dedicated  to  the  use  of  the  public,  that  the  piers  were  not  to 
be  regarded  as  free  ports,  but  as  private  property ;  and  they  interdicted 
steamboat  proprietors  from  using  the  piers,  contrary  to  the  regulations 
of  the  owner,  for  landing  passengers  on  Simday.* 

DiscoNTiouous  By  tiie  juie  already  stated,  proper  pertinents,  though  not  actually 
adjoining  the  lands,  pass  with  the  lands  as  accessories, — for  example,  the 
seat  in  the  parish  chiu^ch,  and  the  burying-ground  in  the  church-yaid.* 
And  discontiguous  lands  themselves  may  be  acquired  or  conveyed  as 
parts  and  pertinents.  Erskine  says  that  separate  farms,  or  tenantries^ 
though  not  formerly  reputed  to  belong  to  the  land  conveyed,  may  be 
carried,  if  possessed  as  part  and  pertinent  beyond  the  memory  of  man.^ 
The  same  doctrine  is  laid  down  by  Craig*  and  Stair,^  and  is  supported 
by  the  case  of  Forsjiih.®  The  case  of  Glendonwyne  appears  to  be  to 
the  same  efiect^b    Moreover,  immemorial  possession  of  lands,  as  parts 

1  Hall  V.  Whillis,    14th  Jan.  1852,  14  *  Erskine,  ii.  6.  3. 

D.  324.  «  Craig,  ii.  3.  26. 

«  Duke  of   ArgyU   v.  Robertson,    17th  ^  stair,  ii.  3.  73. 
Dec.  1869,  22  D.  261. 

3  Colquhoun  v,  Paton,  17th  June  1859,  *  Forsyth  v.  Dane,  Ist  March  1632,  XL 

21  D.  996.  9629. 

*  Lithgow  17.  Wilkieson,  16th  Jan.  1697,  ^Glendonwyne    v.   Gordon,    5th   July 

M.  9637  ;  Duff,  29th  June  1769,  M.  9644.  1716.  M.  9643. 


^  A  Crown  title  to  a  barony  'together  with  the  salmon -fishing  and  power  of  killing  i»l 
catching  other  fishes,  as  well  smidl  as  great,  in  any  part  as  well  of  the  lands  of  N^* 
etc.,  followed  by  exclusive  possession  for  the  prescriptive  period,  was  found  to  grv«  the 
proprietor  of  the  barony  the  exclusive  property  in,  and  right  to,  mussel-scalps  betwfen 
high  and  low  water  mark  on  the  lands— Dudbess  of  Sutherland  v.  WatMui,  lOih  Jul 
1868,  6  Macph.  199 ;  see  also  Lindsay  v.  RobertsoD,  29th  May  1868,  6  Macph.  8891 

b  It  is  not  sufficient  for  the  person  setting  up  the  title  to  prove  that  the  aOegtd 
pertinent  has  been  occupied  with  the  principal  subject ;  the  tmuB  lies  upon  him  of 
shoMring  that  it  has  been  occupied  as  belonging  to  such  subject — Lord  AdToesIs 
V,  Hunt,  nth  Feb.  1867,  6  Macph.  (H.  L.)  1. 
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id  peitments,  has  been  found  to  exclude  claims  founded  on  titles  parts  and 
ntaining  the  lands  per  eoopressum,  but  without  possession.^  pabtinknts. 

It  is  to  be  kept  in  view,  however,  that  the  general  rule  as  to  parts  reqaua  abi 
id  pertinents  does  not  apply  to  the  case  of  regalia,  which  do  not  pass  ^^  *'^"- 
ithout  express  grant  from  tiie  Crown.  There  are  two  classes  of  regalia: 
e  majora  and  minora;  the  former,  comprehending  the  Sovereign's 
herent  right  of  superiority,  are  not  communicable  to  subjects;  the 
kter  are  those  comprehending  forests,  salmon-fishings,  gold  and  silver 
ines,  navigable  rivers,  ports,  highways,  ferries,  sea-greens,  and  shores.^^ 
Q  the  regalia  of  this  latter  sort,  except  navigable  rivers  and  highways, 
ay  become  private  property  by  express  grant  from  the  Crown,  or  by 
escription.  That  with  which  we  meet  most  frequently  in  practice  is  Salmon- 
e  right  of  salmon-fishing.  At  an  early  period,  it  was  thought  that  the  ™™**'- 
;ht  of  salmon- fishing  was  not  inter  regalia,  except  where  the  sea  filled, 
salt  water  came,  or  where  the  fishing  was  with  a  coble  or  a  trail-net ; 
id  that,  under  other  circumstances,  it  passed  with  a  clause  cum  pisca- 
ynHrus?  But  this  view  has  since  been  rejected  by  the  Court^  And  it 
now  settled  that  the  Crown  has  right  to  the  salmon-fishing  in  the  open 
a  around  the  whole  coast  of  the  kingdom,  unless  parted  with  by  grant ; 
id  that  such  right  is  not  merely  a  right  of  fishing  for  salmon,  as  an 
Mibute  of  sovereignty,  but  a  right  to  the  '  salmon-fishings  around  the 
)a-coast  of  the  kingdom,'  and  a  patrimonivm, — a  beneficial  interest, 
)iistituting  part  of  the  r^al  hereditary  property.  The  whole  space  of 
16  sea  within  cannon-shot  of  the  coast  is  said  to  be  considered  as 
^ng  a  part  of  the  territory.^  In  a  recent  case,  the  space  was  spoken 
f  as  held  to  go  as  far  as  three  miles  from  the  shore.^  The  space  must 
ow  be  held  as  in  point  of  fact  extending  much  beyond  three  miles ; 
at  whether  the  right  of  salmon-fishing  will  be  held  as  proportionally 
^nded,  is  of  course  a  sepso^te  question. 

It  is  decided,  however,  that  a  title  to  lands,  cum  piseariis,  or  cum 
^cationibus,  accompanied  by  the  exercise  of  the  right  of  salmon-fishing, 
a  manner  agreeable  to  law,  during  the  prescriptive  period,  will  be  in- 
"preted  to  mean  a  grant  of  salmon-fishings/^    But,  in  order  to  support 


Coantess  of  Moray  v,  Wemyss,  20th 
X  1675,  M.  9636 ;  Magistrates  of  Perth 
Earl  of  Wemyss,  19th  Nov.  1829,  8  Sh. 
;  Earl  of  Fife's  Trustees  v,  Cuming, 
h  Jan.  1830,  8  8h.  326. 

Erskine,  ii.  6.  13. 

See  two  decisions  to  that  effect  in  M. 
249. 

Duke  of  Sutherland  v.  Ross,  11th 
le  1836,  14  Sh.  960. 


6  Vattel's  Law  of  Nations,  1.  23.  289. 

^  Commissioners  of  Woods  and  Forests 
V.  Gammell,  6th  March  1851,  13  D.  854 ; 
affirmed  28th  March  1859,  3  Macq.  419. 

7  Craig,  ii  8.  15;  Stair,  ii,  3.  69; 
Erskine,  ii.  6.  15 ;  Forbes  t;.  Udney,  3d 
Dec.  1701,  M.  14,250;  Duke  of  Queens- 
berry  v,  Stormont,  Aug.  1773,  M.  14,251. 


^  Also  wreck,  and  mussel-scalps  and  oyster-beds — Lord  Advocate  v.  Hebden, 
li  Feb.  1868,  6  Macph.  489  ;  Duchess  of  Sutherland  v.  Watson,  supra. 
b  A  barony  title,  although  not  containing  a  general  clause  of  'fishings,'  is  a  good 
)  by  prescription  to  carry  salmon-fishings ;  and  the  express  mention  of  *  white  fish- 
i'  wiU  not  exclude  the  ordinary  effect  of  such  title  as  importing  a  grant  of  salmon- 
Ings  when  they  have  been  possessed  for  the  period  of  prescription — Nicol  and  others 
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the  plea  of  possession,  the  exercise  of  the  right  must  be  in  a  manna 
allowed  by  law  ;^  and  the  mere  use  of  rod  and  spear,  or,  where  the  use  rf 
net  and  coble  is  practicable,  any  possession  more  slender,  is  insuffidenl 
to  give  to  a  conveyance,  which  is  expressed  simply  cwm  piscaiwmlmz, 
the  import  of  a  grant  of  scdmon-fishings.^  If,  however,  fishing  by  n^ 
and  coble— the  acknowledged  legal  mode — ^is  impossible,  the  ex«cise  of 
the  right — the  full  possession — by  other  legal  means  adequate  to  the 
highest  use  of  the  subject,  is  sufficient  possession.*  Fishing  in  the  Tweed 
by  caim-nets  adjoining  the  banks  of  the  river,  and  which  at  one  time 
might  lawfully  be  used  by  the  Tweed  Acts,  was  held  full  possession  to 
support  prescription.^  Caim-nets  are  now  prohibited.  The  ri^t  of 
sahnon-fishing  has  itself  its  accessories,  on  the  principle  that  the  giant 
of  any  right  carries  with  it  whatever  is  requisite  on  the  granter's  pait 
for  the  fair  use  and  enjoyment  of  it.  Thus,  a  right  of  fishing  in  a  river 
implies  the  right  of  using  the  banks  for  drawing  nets,  and  for  access,  but 
in  the  way  least  oppressive  to  the  heritor  of  the  lands.^  And,  on  the 
same  principle,  the  right  to  a  navigable  canal,  through  a  property,  implies 
the  right  to  a  towing-path  along  the  banks  as  a  necessary  appendage  to 
it*  But  the  practical  rule  to  be  observed  in  making  out  a  grant  of 
salmon-fishings  is,  to  mention  them  expressly,  and  with  them,  or  any 
servitude  of  canal  or  otherwise,  to  arrange  and  detail  all  the  accessones. 

We  find  an  instance  of  the  acquisition  of  another  of  the  rtgaiia 
minora^  by  prescriptive  possession  upon  the  title  of  a  barony  with  part 
and  pertinent,  in  the  case  of  the  Duke  of  Montrose,^  where  a  right  of 
ferry  over  a  navigable  inland  lake  was  found  to  have  been  so  acquired. 

We  meet  also  with  grants  from  the  Crown  of  royal  forests  and  of  the 
office  of  keeper  or  forester  within  their  bounds.  Forests  Lord  Stair 
defines  as  places  '  destinate  for  deer,  for  the  King's  use  and  pleasure 
'  in  hunting,  which  cannot  be  extended  generally  to  woods,  but  only  to 
'  such  where  deer  have  been  kept.'    '  Forests  for  keeping  deer,'  he  adds, 


^  MackeDzie  v.  Ronton,  12th  June  1840, 
2  D.  1078. 

^  Duke  of  Satherland  v.  Ross,  supra ; 
MUne  V.  Smith,  23d  Nov.  1860,  13  D.  112. 

s  Ramsay  v.  Duke  of  Roxburghe,  9th 
Feb.  1848,  10  D.  661  ;  affirmed  3d  Aug. 
1850,  7  Bell's  App.  248. 


«  Miller  v.  Blair,  22d  Not.  1825,  4SL 
214. 

^  Swan's  Trustees  v.  Mnirkirk  Iron  Go^ 
1st  Feb.  1850,  12  D.622. 

^  Duke  of  Montrose  v.  MacintTre,  10th 
March  1848,  10  D.  896. 


V.  Lord  Advocate,  1st  July  1868,  6  Macph.  972.  But  a  barony  title  cum  pisoatiombm 
is,  in  a  question  of  salmon -fishing,  no  better  than  a  barony  title  without  these  words-* 
Duke  of  Richmond  v.  Earl  of  Seafield,  16th  Feb.  1870,  8  Macph.  530. 

A  barony  title,  followed  by  prescriptive  possession  of  salmon-fishings  ez  adveno  of  a 
portion  of  the  barony,  will  not  give  the  proprietor  right  to  the  salmon-fishing  ex  adterm 
of  another  portion  entirely  disconnected  with  the  lands  in  which  the  fishing  has  bees 
enjoyed — Lord  Advocates.  Cathcart,  19th  May  1871,  9  Macph.  744. 

A  right  to  salmon-fishings  sustained  in  respect  of  a  base  title  to  *  fishings,'  fol- 
lowed by  immemorial  possession — Lord  Advocate  v,  Sinclair,  2l8t  Jane  1865,  3 
Macph.  981 ;  affirmed  7th  June  1867,  5  Macph.  (H.  L.)  97  ;  see  also  Zetland  r.  Gkfver 
Licorporation  of  Perth,  3l8t  Jan.  1868,  6  Macph.  292  ;  affirmed  11th  Jnly  1870,  8 
Macph.  (H.L.)  144. 

^  See  the  observations  of  Lords  Chelmsford  and  Colonsay  on  this  aobject  in  Stoart 
V,  M*Bamet,  2ist  July  1868,  6  Macph.  (H.  L.)  pp.  138-140. 
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*  remain  inter  regalia,  although  the  wood  should  faiL'^  But  the  proprietor 
of  a  royal  forest,  and  of  the  office  of  forester  within  its  bounds,  is  not 
entitled  to  go  upon  the  land  of  a  neighbouring  proprietor  in  pursuit  of, 
and  in  order  to  drive  back,  deer  that  have  strayed  from  the  forest,  or  to 
prevent  the  neighbouring  proprietor  from  shooting  deer  within  his  own 
march.^ 

As  regards  gold  and  silver  mines,  the  Crown  is  bound  to  make  grants  Oold  and 
to  the  proprietors  of  the  lands  in  which  they  are  found,  subject  to  a  *  **' 

lordship  of  one-tenth  of  the  find.^ 

The  teinds  of  lands — that  is,  the  portion  of  the  produce  formerly  set  teinds  do  not 

Pass  as  pkrti* 

apart  to  the  church,  and  now  belonging  to  those  in  right  of  the  church  nsnts. 
subject  to  the  burden  of  ministers'  stipends — do  not  pass  with  the  lands 
as  part  and  pertinent.     They  are  a  separate  estate,  and  require  special 
title. 

The  description  of  lands  usually  closes  with  a  statement  of  the  Specification 

OP  Parish 

parish  and  county  within  which  the  lands  Ue.     The  county,  and  parish  and  oountt. 
or  supposed  parish,  must  be  named  in  descriptions  framed  in  accordance 
with  the  Titles  to  Land  Act  of  1858;^  and  the  county  must  be 
named  in  descriptions  framed  in  accordance  with  the  Titles  to  Land  Act 
of  I860.** 

In  dispositions  which  transfer  existing  feudal  estates,  there  is  then  Toobthbrwith 

ALL  RIGHT 

added  the  clause,  *  together  with  all  right,  title,  and  interest  which  I,  title,  and 
'  or  my  authors  or  predecessors,  or  heirs  or  successors,  have,  had.  or  can  «"«--.  -o- 

*  claim,  or  pretend,  to  the  lands  and  others  before  disponed.'  This  clause 
is  not  usual  in  the  original  charter,  but  it  is  not  out  of  place  in  it. 
Of  course,  when  inserted,  it  will  convey  only  all  right,  title,  and  interest 
consistent  with  the  grant  of  a  sub-feu.  This  clause  is  of  special  import- 
ance in  the  case  of  gratuitous  conveyances  granted  without  absolute 
warrandice,  but  in  which  it  is  intended  to  convey  to  the  disponee  not 
only  the  lands,  but  likewise  every  subordinate  or  supervening  right  in 
the  lands  which  the  disponer  had  or  might  acquire.  In  the  case  of 
onerous  conveyances  with  absolute  warrandice,  the  clause  in  question, 
though  it  ought  not  to  be  omitted,  would  not  be  required  in  order  to 
make  the  conveyance  embrace  every  such  subordinate  or  supervening 
right  These  points  are  touched  on  at  considerable  length  in  a  case  as 
to  the  effect  of  the  conveyance  of  lands  in  security,  in  the  form 
aathorised  by  the  Heritable  Securities  Act  of  1847,  and  particularly  the 
non- insertion  in  such  conveyance  of  the  express  clause, '  together  with 
'  all  right,'  etc.* 

1  Stair,  ii.  3.  67.  State,  12th  Jan.  1750,  noticed  in  Brodie^s 

'  Duke  of  Atholl  v.  Macinroy,  28th  Feb.      SUir,  p.  276,  note  d, 
1862,  24  D.  673.  *  Titles  to  Land  Act  of  1858,  ss.  15  &  16. 

*  Do.,  1860,  8.  34. 

>  Act   12  James  VT.  5th   June   1592,  ^  Love  v,  Storie,  6th  November  1863, 

Mnprinted;  Earl  of  Hopetonn  v.  Officers  of      2  Macph.  22. 


^  See  suprck,  page  586,  note  \ 
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Whehe  there  are  reservations,  or  limitations,  or  qualifications  of  any 
kind,  in  favour  of  either  the  granter  or  grantee  of  the  charter,  the  appro- 
priate clauses  ought  to  be  introduced  as  part  of  the  dispositive  cknse  of 
the  charter.  And  I  now  proceed  to  notice  the  principal  limitations  tnd 
qualifications  usually  met  with  in  practice  in  connection  with  isasL 
They  may  be  classed  imder  two  leading  heads;  viz.,  (1.)  Those irtikk 
limit  or  qualify  the  right  of  property  in  the  vasscJ,  and  enlaige,  vol  t 
corresponding  degree,  the  rights  or  privileges  of  the  superior ;  indnding 
those  which  give  the  superior  the  opportunity  of  regulating  amenity,  or 
the  like.  (2.)  Those  which  limit  or  qualify  the  superior's  ordinaij 
casualties,  and  correspondingly  enhance  the  value  of  the  estate  id  Um 
vassal. 

Of  those  of  the  first  class,  the  most  important  are  reservations  to  the 
superior  of  mines,  minerals,  and  other  substances,  distinct  fix)m  the  suftee 
of  the  ground.  And  here  I  have  to  remind  you  that,  such  a  reseryatka 
being  contrary  to  the  general  rule  which  gives  to  the  vassal  eveiy  pait 
of  the  subject,  a  codo  ad  centrum,  which  is  not  specially  reserved,  it  ■ 
necessary,  in  framing  the  clause,  to  be  distinct  and  explicit  in  expreasng 
aU  that  is  to  be  reserved.  Thus,  it  was  held  that  the  reservation,  by  tlie 
superior,  of '  mines  and  minerals,  of  whatever  nature  and  quality/  did  not 
include  a  quarry  of  stone,  though  of  a  rare  species,  peculiarly  fitted  kt 
architectural  purposes.^  Again,  a  reservation  of  '  coal  and  otiier  metab; 
fossils,  and  minerals,'  does  not  include  a  freestone  quarry.'  The  resem- 
tion  of '  stone  quarries  and  coal,'  and  of  right '  to  win  coals  and  eUmal 
does  not  include '  blackband  ironstone.'  ^  And  the  reservation  of  the  'pio- 
perty  of  the  whole  coal,  and  liberty  to  work,'  etc., '  and  to  set  down  mlb^ 
make  aqueducts,'  and  to  do  '  every  other  thing  necessary  thereaneni,'  oo 
payment  of  surface  damages,  does  not  give  right  to  quarry  stones  for  mak- 
ing a  new  road  from  one  of  the  coal- works  for  transporting  the  reserred 
coal.^  The  reservation  ought  to  have  annexed  to  it  express  power  to  the 
superior  to  search  for  and  win  and  work  the  reserved  substances,  on  pay- 
ment of  surface  and  other  damages  to  be  done  in  the  exercise  of  tk 
power.  In  the  case  of  Menzies,  already  cited,  the  Lord  Chancellor  Eldoa 
speaking  of  a  lease  without  power  to  the  proprietor  to  work  mineials, 
said  that,  if  such  power  was  not  reserved  in  the  lease,  the  proprietor 
could  not  enter  and  enjoy  without  the  tenant's  permission.  This  ia  ood- 
trary  to  a  judgment  of  the  Court  of  Session,  where  the  proprietor 


^  Menzies  v.  Earl  of  Breadalbane,  10th 
June^lSlS,  F.  C. ;  afarmed  17th  July 
1822,  1  Sh.  App.  225. 

'  Dake  of  Hamilton  v,  Bentley,  29th 
June  1841,  3  D.  1121. 


*  Forth  &  Clyde  NaTigatioB  Ca  « 
WiUon  &  Co.,  2l8t  Not.  184S,  11  I^ 
122. 

*  Harrowai^B  TnisteM  «.  EnJdif,  Ct^ 
Feb.  1827,  5  Sh.  307. 
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found  entitled  to  search  for  coal  in  lands  let,  upon  satisfying  the  tenant  Reservation 
far  the  damage  done,  edthough  the  lease  contained  no  stipulation  to  that 
effect  in  favour  of  the  landlord.^  I  have  not  found  any  authority  on  the 
same  point  in  connection  with  such  reservations  in  feu-rights.  On  the 
.principle  which  we  found  applicable  to  grants  of  salmon-fishings,  and  of 
Bftvi^ble  canals, — viz.,  that  the  grant  carried  with  it,  as  an  accessory, 
^whatever  was  really  necessary  for  its  handjide  enjojrment, — giving  with 
tiie  salmon-fishing  the  right  to  draw  nets,  and  with  the  navigable  canal 
tiie  right  of  towing-path, — it  would  seem  that  the  reserved  right  of  mine- 
mis  should  carry  with  it,  as  an  accessory,  the  power  to  enter  on  the  vassal's 
kndB,  in  order  to  search  for  and  win  the  reserved  minerals,  on  payment 
of  damages,  at  least  if  the  superior  could  not  otherwise  obtain  access  to 
the  minerals;  but,  nevertheless,  it  would  be  a  professional  blunder  to 
omit  the  special  reservation  of  the  power  to  work  the  reserved  minerals. 
On  the  other  hand,  if  there  is  power  to  search  for  and  win  and  work  the 
minerals,  the  question  arises  whether  the  superior  is  bound  to  compen- 
Bate  damages  arising  by  his  operations,  supposing  there  is  no  express 
obligation  on  him  to  do  so.  It  was  found  in  one  case,  that  the  superior 
WM  so  bound,  notwithstanding  the  absence  of  express  stipulation^  But 
the  Court  had  at  first  decided  that  damages  were  not  due ;  and,  though 
the  grounds  on  which  their  judgment  came  to  be  different  are  not  stated, 
tbexe  is  reason,  from  the  report,  to  think  that  the  use  and  wont  applicable 
to  the  particular  case  influenced  the  decision,  and  that  the  case  does  not 
BOtUe  the  general  point.*  The  superior,  however,  is  not  boimd,  without 
express  stipulation,  to  insert  a  special  clause,  containing  obligation  to 
sapport  the  roof  of  his  coal  or  other  mines,  in  the  event  of  his  working 
the  reserved  minerals ;  or  to  pay  damages  in  the  event  of  his  &iling  to 
gapport  it.'  The  interlocutor  to  this  effect  was  pronounced  with- 
out prejudice  to  the  vassal's  pleas  at  Common  Law,  in  case  of  damages 
arising,  and  to  the  superior's  answers  thereto ;  and  this  special  finding 
appears  to  have  been  confirmed  by  the  Inner  House ;  but  two  of  the 
Tudges  in  delivering  their  opinions  objected  to  it.  The  general  rule  to 
be  observed  in  practice  as  to  these  points,  therefore,  is,  that  the  reserva- 
tion of  the  minerals  or  other  substances  should  have  annexed  to  it  full 

1  Smith  V.  Macgai,  2l8t  June  1768,  M.  15,266. 

*  Duke  of  Argyll  v.  Feuars  of  Sheardale,  2l8t  Nov.  1788,  M.  6573. 

8  Steuart  v,  Johnston,  17th  July  1857,  19  D.  1071. 


*  liord  Chancellor  Selbome,  in  Buchanan,  etc.,  v.  Andrew  (10th  March  1873,  11 
Ifaeph.  H.  L.  13),  applies  to  this  the  maxim  sic  utere  tuo  ut  alUnum  non  IcBdas,  observ- 
ing thftt^  although,  under  a  reservation  of  minerals  with  power  to  work,  etc.,  the 
laperior  would  have  been  *at  liberty  to  take  away,  if  he  could  do  so  without  injuring 

*  hia  neighbour,  everything  reserved  to  him,  yet  he  was  not  at  liberty,  in  taking  it 
■  ftway,  to  injure  his  neighbour.*  In  Buchanan's  case,  the  superior  had,  in  the  feu-right, 
BKprMsly  covenanted  that  he  should  not  be  liable  for  any  damages  which  might  be 
ilcme  by  working  and  removing  the  reserved  substances,  and  it  was  held  (reversing  the 
Indgment  of  the  Court  of  Session)  '  that,  to  the  full  extent  of  that  which  is  reserved, 

*  the  working  may  take  place,  though  it  occasions  damage,  and  that  he '  (the  superior) 
"  is  not  responsible  for  damage.' 
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power  to  search  for  and  win  the  reserved  substances^  and  an  obliga&n  aa 
the  superior  to  pay  surface  and  other  damages ;  and  in  that  case  it  noold 
be  well  to  add,  '  as  such  damages  shall  be  ascertained  by  two  lefereei 
*  mutually  chosen,  or  by  an  oversman,  to  be  named  by  tJiem  or  bjrtiie 
'  parties,  in  case  the  referees  shall  differ  in  opinion.' 

Tou  will  find  a  good  and  pretty  ample  clause  of  reservation  with  ill 
adjuncts  in  DufTs  Feudal  Conveyancing.^  But  Mr.  Duff  does  not  spedfy 
ironstone ;  and  perhaps  the  word  '  substances '  would  be  more  compe- 
hensive  than  any  of  the  general  words  he  uses.  Such  clause,  hovero; 
is  inconsistent  with  the  enjoyment  of  an  ordinary  villa-feu ;  and  itshodi 
either  be  left  out  of  the  charter  of  such  feu,  or^  if  inserted,  should  te 
so  qualified  as  to  prevent  either  injury  to  houses,  or  to  the  amenity  of 
the  place.^  The  minerals,  when  reserved  by  the  superior,  are  hdd  ij 
him  imder  the  same  title  by  which  he  holds  the  superiority.  He  en 
dispose  of  them  along  with  the  superiority,  or  separately,  at  his  pleasoie; 
or,  on  selling  the  superiority,  he  can  retcdn  the  minerals  to  himself  just  ii 
he  has  done  when  selling  the  property.  If,  however,  he  does  not  ex- 
pressly retain  them,  they  will  be  comprehended  under  a  dispositiaa  of 
the  superiority,  conceived  in  the  appropriate  and  usual  terms.  When; 
therefore,  a  superior  possessed  of  reserved  minerals  is  about  to  sell  the 
superiority,  it  is  necessary  to  ascertain  whether  the  sale  is  to  indude  the 
minerals,  and  to  reserve  them  expressly  if  not.h 

Amongst  the  qualifications  or  limitations  found  in  fen-chaiten, 
besides  the  reservation  of  minerals  and  other  substances,  I  notice  fad, 
The  clause  of  pre-emption  in  favour  of  the  superior,  being  a  proTira 
that  the  vassal,  in  case  he  shall  sell  the  lands,  shall  first  offer  them  to 
the  superior  at  the  price  proposed  to  be  given  by  another.  Hus  cIsok 
was  common  in  old  times,  but  is  not  very  frequently  met  with  in  modem 
charters.  Second,  The  prohibition  against  subinfeudation,  and  agiiittfc 
selling  or  disponing  the  lands  to  be  held  of  the  vassal  hiTnaAlf  or  dP  iBf 
other  interjected  superior,  but  only  to  be  held  of  the  granter  of  & 
charter  as  superior.  And  third,  In  charters,  especially  of  town-to 
we  find  a  variety  of  conditions  and  obligations  intended  for  the  lepHMr 

^  DufiTs  Feudal  Conveyancing,  p.  70. 


^  See  note  on  preceding  page. 

b  Reserved  minerals  were  held  not  to  be  indaded  in  a  sale  of  a  saperioritj  to  tkt 
vassal,  although  the  conveyance  in  his  favour  was  in  the  form  of  a  di^positioB  of  tki 
lands  under  burden  of  the  fen -rights  and  without  any  reservation  of  the  miaerdt.  a  > 
case  where  the  superiority  with  the  minerals  was  held  under  entail,  and  the  nk  «* 
made  under  the  Act  20  Geo.  II.  o.  50.  The  Court  took  the  whole  circumstaaoei  ia^ 
consideration,  including  the  limited  powers  of  the  heir  of  entaU  onder  the  Act,  tki 
narrative  of  the  disposition,  and  the  subsequent  actings  of  the  partaee— Flecsan^i^ 
Howden,  21st  May  1868,  6  Macph.  782. 

On  the  subject  of  reservation  of  minerals,  the  case  of  Doke  of  Hamilton  «.  Gnta 
(28th  July  1871,  9  Macph.  H.  L.  98)  may  be  referred  to,  where  it  was  bdd  tkat  > 
superior,  who  has  reserved  minerals  under  lands  feued  by  him,  may  font  ia  tkt 
strata  roads  for  the  underground  carriage  of  minerals  between  mines  in 
properties. 
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Q  of  the  mutual  interests  of  the  feuars,^  the  erection  and  maintenance  Quaufioa- 
houses,  the  preservation  of  amenity^  the  making  and  upholding  of  umitatiohs. 
eels,  pavements,  drains,  eta 

1.  In  reference  to  the  first  of  these  provisions  (the  clause  of  pre-  Clausb  of 
iption),  it  has  been  questioned  whether  the  Act  of  Geo.  11.,^  abolishing 
L  clauses  '  de  non  alienando  sine  consensu  superioris'  and  giving  every 
8Bal  the  free  right  of  selling  his  feu,  did  not  include  the  abolition  of  an 
dinary  clause  of  pre-emption ;  and  it  has  not  yet  been  expressly  settled 
At  the  clause  is  not  abolished  by  that  Act  In  a  case  to  be  presently 
iticed.  Lord  Corehouse  said,  *  It  is  not  yet  fixed  in  our  law  whether 
ibat  clause  falls  under  the  Statute  of  Geo.  II.,  which  prohibits  the 
mperior  to  stipulate  that  lands  shall  not  be  sold  without  his  con- 
lenf^  But  there  are  two  cases  which  would  appear  to  imply  that  the 
lause  is  not  struck  at  by  the  Act*  In  the  Earl  of  Mai^s  case,  the 
0id  Ordinary  said, '  No  objection  is  here  taken  to  the  clause  of  pre- 
emption ;  and,  considering  the  result  of  the  case  of  Preston,  it  would  be 
difficult  to  hold  that  such  a  clause  was  absolutely  illegal'  And  the 
pinion  of  professional  men  I  understand  to  be,  that  an  ordinary  clause 
f  pre-emption,  giving  the  superior  right  to  purchase  at  the  same  full 
dice  that  would  be  given  by  another,  is  a  legitimate  stipulation  not 
truck  at  by  the  Act 

2.  It  was  at  one  time  questioned  also,  whether  the  prohibition  against  ^^j™^ub- 
ubinfeudation  was  a  legal  stipulation  with  reference  to  the  Act  of  Geo.  ikfkudation. 
X  That  prohibition  is  not,  however,  properly  speaking,  a  restriction  of 
be  power  of  alienation,  nor  is  it  intended  to  operate  as  such.  It  leaves 
be  vassal  perfectly  free  to  substitute  a  new  vassal  in  his  full  place  and 
tead.  The  object  of  the  prohibition  is  the  protection  and  enforcement 
4  the  superior's  casualties  arising  on  the  sale  or  transfer  of  the  feu  to  a 
tranger  or  singular  successor,  and  the  better  securing  and  enforcing 
regulations  as  to  buildings,  amenity,  etc.  In  one  case,  the  consulted 
fudges,  either  expressly  or  by  implication,  held  such  a  clause  to  be  law- 
ul,  and  not  struck  at  by  the  Act*  The  same  opinion  will  be  foimd  in 
Bell's  Commentaries.^  The  clause,  moreover,  has  been  recognised  in 
nany  decisions  and  Conveyancing  Acts,  and,  as  it  is  in  universal  use,  its 
egality  is  beyond  all  question.b 

^  20  Geo.  II.  c.  50.  Earl  of  Mar  v.  Ramsay,  28th  Nov.  1838, 

^  Tailors  of  Aberdeen  v.  Coatts,  tn/ro.  1  D.  116. 

*  Preston  v.  Earl  of  Dundonald's  Credi-  ^  CampbeU  v»  Dunn,  4th  March  1828, 

on,  6th  March  1805,  M.  App.  Personal  6  Sh.  679. 

nd  Real,    No.  2 ;    3  Ross   L.  G.  289 ;  ^  BeU*s  Comm.  i  27,  29. 

*  To  enable  one  feoar  to  enforce  a  stipulation  in  a  feu-right  against  another,  both 

Bust  be  bound  to  the  superior — See  Robertson  v.  North  British  Railway  Co.,  18th 

Wy  1874,  1  R.  1213. 

b  Conditions  prohibiting  subinfeudation  cannot  now  be  lawfully  made.     The  Act  PROHiBmoNTO 

if  1874  (sect  22)  provides  that  aU  conditions  made  after  1st  October  1874,  *  to  the  saBFEU  now 
effect  that  it  shall  not  be  lawful  to  the  proprietor  of  lands  to  subfeu  the  same  to  be  unlawful. 
holden  of  himself  as  immediate  lawful  superior  thereof,  or  to  grant  conveyances 
thereof  to  be  holden  ame  veldeme  or  with  an  alternative  manner  of  holding,  shall, 
with  aU  irritant  clauses  applicable  thereto,  be  null  and  void,  and  not  capable  of  being 

'  enforced.* 
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BriPuuLTioNs  3.  Stipulations  for  the  erection  of  houses,  preservation  of  amenity,  eU^ 
OP  Ho^Bi^sra  cure  perfectly  legal,  if  not  simply  vexatious,  and  as  far  as  the  superior  hs 
How  ARE  an  interest  to  enforce  them.^  And  the  question  we  have  to  consider  u^ 
StmSrS^  in  what  way  are  these  stipulations,  and  the  clause  of  pre-emptum  and 
TO  BB  MAOK  prohibition  against  subinfeudation,  or  any  similar  clauses,  to  be  made 
fully  effectual  ?  In  what  way  is  the  superior  to  secure  that  the  coodi- 
tious  and  obligations  in  question  shall  affect  not  merely  the  origiiiil 
vassal  and  his  heirs,  but,  and  more  especially,  shall  attach  to  the  sabjecii 
themselves,  and  thereby  to  singular  successors  acquiring  right ; — ^inahot^ 
that  the  conditions  and  obligations  shall  be  permanently  binding  and 
effectual  against  the  subjects,  and  the  proprietor  thereof,  whosoever  k 
may  be  ?  For  these  purposes,  it  had  long  been  usual  to  declare  theooft- 
ditions,  etc.,  to  be  real  burdens  upon  the  lands  disponed,  and  to  fence  or 
protect  them  by  irritant  clauses, — that  is,  clauses  declaring  that^  in  case  of 
failure  to  fulfil  the  conditions,  etc.,  or  of  doing  acts  contrary  to  such  con- 
ditions, the  charter  should  be  null  and  void.  To  these  were  sometimeB 
added  resolutive  clauses, — ^that  is,  clauses  declaring  failure  to  fulfil  tte 
conditions,  or  acts  contrary  thereto,  to  cause  the  forfeiture  of  the  vBaaaTs 
right.  And  all  these  conditions,  including  the  clauses  irritant  and  resda- 
tive,  were  required  to  be  verhaiim  inserted  in  the  feudalising  sasine  of  the 
new  feu,  and  also  repeated  in  every  successive  investiture  of  the  landi 
The  legality  of  such  conditions,  or  some  of  them,  and  the  mode  of 
rendering  them  effectual,  and,  it  may  be  said,  generally  the  whole  of  tloB 
CouTTs'  OABB.  subject,  came  before  the  Court  in  the  case  usually  called  *  Coutts*  case.'^ 
The  Court  were  there  required  by  the  House  of  Lords  to  give  their  qankn 
on  the  following  points  :  First,  Were  there  any  burdens  (except  of  cooae 
feu  and  blench  duties)  that  can  be  made  to  qualify  the  fee  in  the  hands  of 
a  singular  successor,  although  not  declared  in  terms  to  be  real  bnrdenif 
Secondly,  Were  stipulations  (not  proper  money  obligations),  whetiiff 
positive  or  negative,  to  do,  or  refrain  from  doing,  certain  things  htriiig 
relation  to  the  subject,  capable  of  being  made  real,  so  as  to  affect  sii^nbr 
successors,  with  or  without  an  iiTitancy  ?  Thirdly,  Did  an  initanqr,  is 
any  instance,  supply  the  place  of  express  declaration  that  a  stipoktioB 
is  intended  to  be  made  real,  so  as  to  make  it  effectual  without  such  d^ 
claration  ?  And  lastly,  Was  it  essential  to  the  effect  of  an  irritancy,  tiii^ 
it  bear  a  declaration  resolutive  of  the  right  of  the  vassal  or  disponer,  as 
well  as  of  the  disponee, — that  the  clause,  in  shorty  contain  both  initaot 
and  resolutive  words  ?    These  questions  were  answered  to  this  effect : 

^  Incorporation  of  Tailors  of  Aberdeen  2  Sh.  &  M'L.  App.  609 ;  Coiirt*t  opisiA 
V.  Coutts,  20th  December  1834,  13  Sh.  confirmed,  3d  August  1840,  1  Bobiaioa^ 
226  ;  remitted  for  opinion  23d  May  1837,      App.  296. 


^  Where  a  proprietor  feued  a  piece  of  ground  to  form  a  street,  insertu^g  in  all  tk 
feu-contracts  the  same  conditions  regulating  the  height  and  style  of  the  boaset  ts  te 
built ;  a  number  of  feuars  having  contravened  the  conditions  without  objectica  cs  the 
part  of  the  superior,  it  was  held  that  thereafter  the  superior  was  not  entitled  to  eiiant 
the  conditions  against  a  single  feuar — Campbell  v.  The  Clydesdale  l^Milring  Qoi,  19kk 
June  1868,  6  Macph.  943. 
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'■  mutual  inteiests  of  the  feuEirs,^  the  erection  and  mamtenance  Qd&ufku- 

the  preaervatioD  of  amenity,  the  making  and  upholding  of  umitatioits. 
vementa,  drains,  eta 

reference  to  the  first  of  these  provisions  (the  clause  of  pre-  Cutm  or 
it  has  been  questioned  whether  the  Act  of  Geo.  IL,^  abolishing 
I  '  de  non  alitnando  sine  coneenaa  mperioris,'  and  giving  every 

free  right  of  selling  his  feu,  did  not  include  the  abolition  of  an 
[ause  of  pre-emption ;  and  it  has  not  yet  been  expressly  settled 
laase  is  sot  abolished  by  that  Act  In  a  case  to  be  presently 
ord  Corehouse  said, '  It  is  not  yet  fixed  in  oui-  law  whether 
ise  falls  under  the  Statute  of  Geo.  II.,  which  prohibits  the 

to  stipulate  that  lands  shall  not  be  sold  without  his  con- 
But  there  are  two  cases  which  would  appear  to  imply  that  the 
not  struck  at  by  the  Act'  In  the  Earl  of  Mai's  ease,  the 
iiary  said, '  No  objection  Is  here  taken  to  the  clause  of  pre- 
;  and,  considering  the  result  of  the  case  of  Preston,  it  would  be 
to  hold  that  such  a  clause  was  absolutely  illegal'  And  the 
r  professional  men  I  nnderstand  to  be,  that  an  ordinary  clause 
iption,  giving  the  superior  right  to  purchase  at  the  same  full 
i  would  be  given  by  another,  is  a  legitimate  stipulation  not 
by  the  Act, 

was  atone  time  questioned  also,  whether  the  prohibition  E^ainst  Pw>BramoH 
ataon  was  a  legal  stipulation  with  reference  to  the  Act  of  Geo.  ki'kudatiun. 
>  prohibition  is  not,  however,  properly  speaking,  a  restricUon  of 
:  of  alienation,  nor  is  it  intended  to  operate  as  such.  It  leaves 
I  perfectly  &ee  to  substitute  a  new  vassal  in  his  full  place  and 
he  object  <^  the  prohibition  is  the  protection  and  enforcement 
perun'B  casmalties  arising  on  the  sale  or  transfer  of  the  feu  to  a 
or  mng"^v  successor,  and  the  better  securing  and  enforcing 
M  u  to  buildings,  amenity,  etc.  In  one  case,  the  consulted 
Wwrr  e^nesdy  or  by  implication,  held  such  a  clause  to  be  law- 
■ofc  itnick  at  hj  the  Act*  The  same  opinion  will  be  found  in 
■BmeatanML*  The  claose,  moreover,  has  been  recognised  in 
adsions  and  Conveyancing  Acts,  and,  as  it  is  in  tmiversal  use,  its 

is  beyond  all  question.  ^^ 

•>.n.c5a  Earl  of  Mar  i-.  RainUf,  28tb  Not.   t83S, 

■trfAberdMDv.  Costto,  iiv'ra.         1  D.  116. 

toKEutM  Dundonald's  Cmli-  «  Camiibell  o.   Donn,  4th  March  1828, 

Uhi*  tSOG,  11.  App.  Penon*]      6  Sh.  G79. 
^Ib.  3 ;    3  Bam   U   C.  289 ;  '  Bell's  Comm.  L  27,  29. 

■Ht  one  t««ar  to  eafoTce  a  stipnlatioa  io  a  feu-right  kgHnrt  another,  both 
Pmni  to  a*  MiperiOT— See  Kul)ert«>u  v.  North  Britiib  Railway  Co.,  18th 
IPfelE.1213. 

•■iMuBi  prohilntinf  irabiiifBiultttion  cannot  now  be  lawfully  made.     The  Act  PEoHiBmosTo 
*("rt.SS|  proTide»  that  all  oomiitione  made  after  1  at  October  1874,  '  to  the  si-Br»f  *o" 
\lim,  i»  tlun  Bet  IM  Uwfnl  to  the  proprietor  of  lan.ia  to  sabfen  the  aanie  to  be  C-iLiwrt-t. 
I^^IubbH  m  iaanai'aU  lawfal  aui>crior  thereof,  or  to  grant  conveyaav** 
Hpka  bddM  9im  rridtmeor  with  an  alternative  manner  of  boliling,  shall, 
^■BMntdiMM  an^jsaUa  thereto,  be  null  and  void,  and  not  capable  of  hang 
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Qualifica- 
tions OB 
limitations. 

Irrttanot. 


Rkoistration 
of  cx)ndit10ns. 


to  employ  the  stipulated  sum  in  repairing  the  houses.^  On  the  nine 
footing  are  stipulations  that  the  vassal  shall  abstain  from  acts  whkh, 
in  their  natuie,  constitute  a  nuisance,  such  as  tanning  leather,  lefining 
tallow,  making  candles,  or  slaughtering  cattle.  (3.)  An  irritancj  hia 
no  effect  in  making  a  condition  a  real  burden,  its  proper  object  ud 
purpose  being  to  give  a  more  speedy  remedy  to  the  superior  in  (eodal 
subjects,  or  the  disponer  of  burgage  lands,  by  annulling  the  right  of  Ha 
party  contravening  the  condition.  An  irritancy  is  not  made  stronger  by 
stating  that  it  shall  take  effect  without  declarator.  LasUy,  An  iiritaficj 
does  not  require,  for  its  operation,  any  resolutive  words,  such  as  are 
essential  in  the  strict  eutaiL^ 

From  these  views  you  will  see  that,  as  a  general  rule,  the  conditioia 
ought,  as  far  as  the  case  admits,  to  be  made  burdens  on  the  landa.  Ko 
particular  words  are  essential  for  that  purpose,  but  onlj  that  the  inten- 
tion of  parties  be  clearly  expressed ;  but  it  is  usual  and  proper  to  emplof 
words  expressly  declaring  the  conditions,  etc.,  to  be  real  and  prefenUe 
burdens  upon  and  affecting  the  lands.  The  use  of  such  words  will  make 
the  intention  of  parties  clear  and  beyond  dispute.^  The  condition  most 
also  appear  in  the  Register  of  Sasinea.  Lord  Stair,  speaking  of  the  ckoge 
of  pre-emption,  and  another  clause  now  abolished,  says, '  Those  limited 
'  prohibitions  resolve  but  in  interdictions,  and,  being  contained  in  the 
'  sasines  registrate,  they  are  equivalent  to  interdictions,  published  ani 
*  registrate.'^  The  importance  of  this  is  brought  out  strongly  in  Loid 
Corehouse's  opinion  in  Coutts'  case,  and  particularly  in  his  remaiks  oo 
the  case  of  Stirling.^  In  this  last  case,  there  was  a  clause  of  pre-emptioii; 
but  the  clause  was  not  incorporated  in  the  investiture.  A  sale  wis 
made,  without  previous  offer  to  the  superior,  which  Lord  Karnes  annnOad, 
because  the  purchaser  had  private  knowledge  of  the  clause,  and  so  was 
in  mold  fide.  To  this  it  had  been  answered  that,  though  he  knew  of  tha 
clause,  he  knew  also  that,  not  being  in  the  infeftment,  it  was  not  effectoal 
against  a  singular  successor.  The  Court  altered  the  Lord  Ordinai/s 
interlocutor,  and  supported  the  right  of  the  purchaser.  Lord  Corehooae, 
commenting  on  the  decision,  regarded  it  as  resting  on  '  clear  and  on- 
answerable  ground,'  inasmuch  as  the  condition  was  not  in  the  investi- 
ture, which  was  the  only  legal  certioration  to  the  purchaser.^ 

As  regards  the  mode  of  accomplishing  the  registration  of  the  cob* 

^  Clark  V,  City  of  Glasgow  ABsnraDce      Napier  v.  Spiers'  TmsteeB,  3 1st  lUj  ISSl 
Co.,  20th  June  1850, 12  D.  1047  ;  reversed      9  Sh.  655. 
8th  Aug.  1854,  1  Macq.  App.  668.  '  Stair,  iL  3.  58. 

^  Stirling  v.  Johnston,  29th  Dk.  17S€» 

>  Tailors  of  Aberdeen  v.  Coutts,  «ttpra;      M.  2342,  5  Br.  Snp.  323. 

^  See  the  observations  of  the  Lord  President  in  Magistrates  of  Arbroath  «  Dkb«* 
19th  March  1872,  10  Macph.  634. 

b  See  CroaU  v.  Magistrates  of  Edinburgh,  20th  Dec  1870,  9  Macph.  323,  v^ 
articles  of  roup  of  building-ground  contained  a  condition  that  the  pnrchaKr  fikM 
build  a  house  according  to  a  particular  elevation  (which  was  done),  bat  po  sack  cca* 
dition  was  expressed  in  the  feu-charter  granted  in  pursuance  of  the  arttcks.  It  v« 
found  that  a  singular  successor  in  the  fen  was  not  bound  by  the  oonditioDig  bat  m 
entitled  to  make  alterations  on  the  elevation  of  his  houBe. 
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dition  in  the  Blister  of  Sasines,  the  best  course  is  to  stipulate  that  the  Qitaufica- 
charter  shall  be  recorded  by  the  grantee  within  a  short  limited  period,  LuuTATioNa. 
and  shall  not  be  assignable  to  a  third  party,  or  be  available  as  the  warrant 
of  any  notarial  or  other  instrument  The  better  to  secure  due  registra- 
tion, the  superior  not  unfrequently  stipulates  that  his  own  agent  shall 
act  as  agent  of  the  disponee,  and  as  such  shall  sign  the  warrant,  and 
complete  the  registration  of  the  charter,  of  course  at  the  disponee's 
expense.  This  is  not  necessary  for  accomplishing  the  superior's  purpose, 
and  appears  an  objectionable  provision,  as  being  an  undue  encroachment 
on  the  province  of  the  vassal's  agent,  and  as  a  cause  of  additional 
expense  to  the  vassal^  Begistration  being  duly  accomplished,  all 
lawful  conditions  will  be  made  real  burdens  on  the  lands ;  and,  as  already 
seen,  it  is  not  essential  that  there  be  an  irritancy  of  the  vassal's  right  in 
case  of  failure  to  fulfil  the  conditions.  Lord  Gorehouse  says, '  It  may  be 
'  considered  as  undoubted  law,  that  if  a  condition  in  a  feudal  grant  is 

*  conceived  in  terms  to  make  it  real,  and  is  not  objectionable  on  any 
'  other  ground,  no  irritant  clause  is  necessary  to  give  it  effect  against 

*  singular  successors.    If  it  is  clearly  personal,  or  exposed  to  objections, 
'  an  irritant  clause  will  not  support  it' 

But,  though  an  irritancy  will  not,  by  itself,  make  the  condition  a  iBRrrAircT. 
real  burden,  it  may  be  of  essential  value  by  preventing  a  real  right  from 
being  obtained  or  transmitted,  otherwise  than  subject  to  the  condition. 
If  the  charter  is  not  to  be  registered  by  the  superior's  agent,  and  is  to  be 
assignable,  it  ought  to  appoint  the  conditions,  and  declaration  of  real 
burden,  to  be  engrossed  in  any  notarial  or  other  instrument  of  which  it 
may  become  a  warrant;  and,  in  any  case,  it  ought  to  appoint  these 
clauses  to  be  engrossed,  or  validly  referred  to,  in  the  subsequent  trans- 
missions of  the  lands,  under  pain  of  nullity  in  case  of  omission.  If 
there  is  no  such  irritancy,  and  if  a  real  right  is  obtained  which  does  not 
import  the  conditions  into  the  Begister  of  Sasines,  the  conditions  will 
not  be  made  reaL  K  such  a  result  takes  place,  a  real  right  in  the  lands 
will  be  obtained  firee  of  the  conditions.  Third  parties  will  be  entitled  to 
deal  with  the  vassal  as  having  an  imqualified  titla  Whereas,  if  there 
is  an  irritant  clause,  and  even  though  the  same  be  not  imported  into  the 
Blister  of  Sasines,  any  notarial  or  other  instrument  which  omits  the 
conditions,  and  any  deed  of  transmission  which  does  not  repeat,  or  duly 
refer  to  them,  will  be  liable  to  be  foimd  null  in  a  declarator ;  and  the 
feuar  will  have  only  a  personal  right,  subject  to  all  the  conditions 
expressed  in  it,  or  the  disponer  will  lose  all  right,  as  the  case  may  be, — 
that  is,  according  as  the  irritant  clause  has  irritated  both  the  disponer's 
and  disponee's  rights,  or  only  the  disponee's.  The  eflfect  of  confining  the 
feuar  to  a  personal  right  will  be  presently  more  particularly  referred  to. 

There  ought  further  to  be  an  irritancy,  declaring  all  acts  in  contra- 
vention of  any  of  the  conditions  to  be  null.     Such  clause,  however, 

^  Sach  a  stipulation  is  now  of  no  effect,  except  in  one  special  case,  to^be  afterwards 
>^erred  to — See  note  ^,  page  615,  ad  Jin,  . 
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QuAunoA.       would  require  to  be  imported  into  the  Begister  of  Sasinea    Being  so,  it 

uMiTATioiiB.     would  operate  full  protection  to  the  superior.      Lord  Corehouse  says 

that  with  such  clause  an  irritancy  could  be  purged  only  before  deaee 

of  declarator  of  irritancy  was  obtained.     After  decree,  the  feuar's  light 

would  be  irrevocably  gone.     And  he  adds  that,  though  an  irritancy  will 

not  make  real  an  obligation  in  its  own  nature  personal,  it  may  affoid 

the  means  of  construing  a  condition,  the  import  of  which  would  otha- 

wise  be  doubtfuL    If  the  superior  fences  a  condition  with  an  irritancy, 

it  is  to  be  presumed  that  he  meant  it  to  apply  in  perpetuity,  in  the  case 

of  singular  successors  as  well  as  heirs. 

Pkuar  F0S8S8S.        The  supcrioT,  however,  will  be  protected,  if  the  feuar  has  only  a 

90NAL  TiTLK.     peTsoual  right,  and  if  the  condition  is  incorporated  in,  or  made  a  bmden 

on,  such  personal  right.  Until  the  feuar^s  right  is  made  real,  the  only 
title  he  has  is  the  charter  containing,  or  burdened  with,  the  condition. 
No  one  can  take  the  lands  from  him,  except  by  means  of  auch  title. 
The  lands  can  be  obteuned  through  it,  and  not  otherwise,  and  tbei^oie 
subject  to  all  its  qualifications. 

This  is  illustrated  by  the  case  of  Preston,  before  referred  to,^  whidi 
had  reference  to  the  efiBcacy  of  a  personal  obligation  in  fioiyour  of  ^ 
superior,  to  give  him  the  right  of  pre-emption  of  certain  lands.    The 
lands  had  been  feued  to  a  vassal  who  was  infefE;,  and  had  died.    They 
were  thus  in  non-entry.    The  deceased  vassal  had  disponed  the  lands  to 
a  third  party,  for  whom,  apparently,  he  had  held  the  lands  as  his  trustee; 
but  the  disponee  was  not  infeft.     The  clause  of  pre-emption  was  noi 
contained  in  any  of  the  titles  of  the  lands.    It  was  granted  in  a  separate 
obligation,  or  back-bond,  by  the  original  vassal's  disponee,   the  leal 
beneficiary  in  the  right  to  the  lands ;  and  that  disponee  had  died,  and 
his  estate  was  in  the  hands  of  creditors  to  be  judicially  sold.     There  was 
thus  no  one  in  a  situation  at  once  to  take  an  entry  from  the  supenor, 
and  make  up  a  real  right  to  the  landa     In  a  previous  stage  of  the  case, 
the  Court  had  found  that  the  personal  obligation  as  to  pre-emption, 
already  referred  to,  ought  to  be  inserted  in  the  subsequent  titles  and 
investitures;  and,  moreover,  the  lands  had  fallen  into  the  superior's 
hands  by  the  decease  of  his  original  vassal,  and  in  virtue  of  a  decree  of 
non-entry.     In  these  somewhat  complicated  circumstances,  the  finding 
of  the  Court  was,  that  the  original  vassal's  disponee,  the  real  beneficiaiy, 
who  granted  the  back-bond — ^that  is,  the  personal  obligation  before 
referred  to — ^in  favour  of  the  superior,  *  had  only  a  personal  right  to  the 
'  lands,  which  never  was  completed  by  infeftment ;  that  the  personal 
'  right  remained  qualified  by  the  condition  in  the  said  back-bond  in 
'  favour  of  the  superior;  and  that  the  adjudication,  led  by  the  crediton 
'  of  the  vassal's  disponee,  can  only  attach  the  said  personal  right,  subject 
'  to  the  said  condition.' 

This  case,  you  will  observe,  was  decided  on  the  specialty,  or  excep- 
tion, arising  from  the  character  of  the  proprietor's  right  to  t^e  lands  as 

*  Supra,  p.  606. 
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iing  personal  only.  A  further  protection  arises  to  the  superior  inQuAunoA- 
)nsequence  of  the  feudal  relation  between  him  and  the  vassal.  The  ^^a^onb. 
iperior  is  entitled  to  have  a  vassal,  as  well  as  to  have  the  conditions  of 
le  feu  fulfilled.  Supposing  these  conditions  to  be  contravened,  the 
iperior  can  refuse  to  grant  an  entry  to  the  vassal's  heirs  or  singular 
iccessors ;  and  being  entitled,  when  he  has  no  vassal,  to  take  actual  pos- 
^on  of  the  lands,  he  can  proceed  by  action  of  reduction-improbation 
nd  declarator  of  non-entry,  and  thereby  reduce  all  the  titles  of  the  feu, 
nd  enter  into  possession.  This  remedy  is  recommended  in  cases  where 
here  has  been  a  contravention  of  the  feudal  contract, — in  Bell's  Com- 
nentaries,^  by  Erskine,^  and  likewise  by  Lord  Corehouse  in  Coutts'  casa* 

But  I  may  here  notice  that  this  remedy  is  not,  and  cannot  be  made, 
ivailable  in  reference  to  burgage  lands  held  by  private  parties.  The 
iisponer  of  these  lands,  if  a  private  party,  and  not  the  corporation  of  the 
boigh,  cannot  constitute  the  relation  of  superior  and  vassal  between 
himself  and  his  disponeah  The  lands  must  be  disponed  to  be  holden  of 
the  Crown ;  and  the  disponer  has  no  right  to  grant  or  withhold  future 
entries.  He  could  no  doubt  enforce  his  right,  if  duly  made  real,  in  a 
declarator  or  other  action ;  but  that  is  not  so  efifective  as  the  declarator 
of  non-entry. 

These  appear  to  be  the  general  principles  applicable  to  the  mode  of 
instructing  and  rendering  effectual  the  clauses  we  are  now  dealing 
^th ;  but  such  of  these  clauses  as  operate  restraints  upon  the  natural 
ights  of  the  proprietor  are  liable  to  be  very  strictly  construed,  and 
•ught,  therefore,  to  be  framed  with  nice  accuracy.  This  will  appear 
rom  the  Earl  of  Mar's  case.^  The  original  vassal  or  feuar  had  a  charter 
rith  a  clause  prohibiting  him  and  his  heirs  and  successors  from  selling 
ithout  making  the  first  offer  to  the  superior,  and  declaring  all  sales, 
ia,  made  by  the  vassal,  without  such  previous  offer,  to  be  void.  The 
assal  sold,  by  auction,  with  the  superior's  consent  The  purchaser, 
ithout  being  infeft,  and  consequently  when  not  a  vassal  in  the  strict 
inse  of  the  word,  re-sold,  without  having  first  made  offer  to  the  superior ; 
id  it  was  held  that,  as  the  clause  was  directed  against  the  '  vassal,'  the 
irchaser,  who  had  never  become  vassal,  was  not  bound  by  it.  The 
^sale,  therefore,  made  by  the  purchaser,  though  without  previous  offer 
•  the  superior,  was  sustained.     But  this  case,  at  the  same  time,  shows 

1  BeU'8  Comm.  i.  27-29.  ^  Earl  of  Mar  v.  RamBay,  28th  Nov. 

>  Erskine,  ii  3.  13.  1838,  1  D.  116. 


^  TiuB  remedy  seems  to  be  no  longer  available,  as  lands  cannot  now  be  in  non-entry ; 
id  the  action  of  declarator  and  for  payment,  substituted  for  the  action  of  declarator 
non-entry,  has  reference  only  to  payment  of  any  casualty  due  at  the  time.  Although 
scree  in  such  action  will  have  the  effect  of  a  decree  of  declarator  of  non-entry,  it  wiU 
«se  to  have  that  effect  upon  payment  of  the  casualty  and  expenses  (if  any)  contained 
1  the  decree.  The  superior  will  now  have  to  avail  himself  of  some  such  remedy  as 
hat  mentioned  in  the  next  paragraph  of  the  text. 

b  As  win  be  pointed  out  in  the  notes  to  the  chapter  on  burgage  holding,  the  relation 
{ superior  and  vassal  may  now  be  constituted  between  private  persons  as  regards  lands 
«Id  by  burgage  tenure. 
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that  the  utmost  precision  of  expression  is  necessary  to  make  such  a  pio- 
yision  affect  every  proprietor  of  the  lands.  The  irritancy  was  diiected 
against  sales  by  the  '  vassal ;'  and,  at  advising  the  case.  Lords  Mackenzie 
and  Gorehouse  expressed  doubt  whether  the  clause  was  applicable  to 
any  one  except  the  original  vassal,  and  whether  its  operation  could  in 
any  view  be  extended  to  successive  vassala 

To  conclude  the  subject  of  this  clause  of  pre-emption,  I  may  heie 
notice  that,  when  it  occurs,  and  is  to  be  acted  on,  there  is  no  difficulty 
in  giving  effect  to  it,  if  the  sale  is  by  private  bargain.  The  price  being 
agreed  on,  the  seller  ought  to  intimate  the  particulars,  and  offer  to  sell 
on  the  same  terms  to  the  superior,  if  he  inclines  to  purchase.  Tbe 
superior's  reply  will  settle  the  matter. 

If  the  sale  is  by  auction,  the  superior's  rights,  if  not  waived,  oo^tto 
be  referred  to  in  the  articles  of  roup,  and  a  condition  inserted  that  the 
sale  is  subject  to  an  offer  to  be  made  to  the  superior  to  take  the  lands  at 
the  price  and  on  the  terms  offered  by  the  highest  bidder.  Immediately 
after  the  roup,  the  offer  will  be  made  to  the  superior,  whose  answer  will, 
as  in  the  case  of  private  sale,  settle  the  matter.  But  it  may  often  hap- 
pen that  the  superior  has  no  wish  to  purchase ;  and,  as  a  condition  in  his 
favour  in  the  articles  of  roup  may  deter  others  from  coming  forwaid,  and 
thus  injure  the  sale,  it  is  weU  to  ascertain  beforehcoid  whether  he  is  to 
insist  in  his  right  of  pre-emption  or  to  waive  it,  so  that,  if  he  waives^  the 
sale  may  go  on  as  in  an  ordinary  case. 

The  prohibition  to  subfeu  is  usually  accompanied  by  an  iiritant 
clause,  annulling  deeds  and  instruments  in  which  the  prohibition  is  not 
inserted,  and  also  deeds  done  in  contravention  of  the  prohibition.  But,  if 
published  on  the  record,  it  wUl  be  binding  on  singular  successors,  wiUi- 
out  the  irritancy,  and,  as  in  the  case  of  the  clause  of  pre-emption,  the 
superioi^s  remedy,  in  case  of  contravention,  is  to  refuse  to  grant  an  entiy 
to  the  heirs  of  the  contravening  vassal^  * 

Connected  with  the  prohibition  to  subfeu,  there  is  frequently  intio- 
duced  a  condition  that  the  disponees  of  the  vassal  shaU  enter  as  vassals 
with  the  superior,  and  pay  composition,  within  a  fixed  period  after  the 
date  of  the  conveyance  in  their  favour.  To  the  effect  of  enabling  the 
superior  to  enforce  the  pecuniary  stipulations,  it  follows,  from  the  opi- 
nions of  the  Judges  in  the  case  of  Goutts,  that  the  prohibition  is  valid, 
and  (after  a  breach)  can  be  made  operative  by  refusal  to  give  an  entzy 
to  a  disponee  acquiring  from  the  contravening  vassal,  or  to  the  heiis  of 
such  vassal  Nor  does  it  seem  to  admit  of  a  doubt  that  a  clause  of  irri- 
tancy would,  for  the  same  object,  be  enforced  by  the  Court  Beyo°^ 
this,  it  would  probably  be  held  that  the  superior  has  no  interest^  and 
consequently  no  title,  to  enforce  such  an  irritancy.  The  result  seems 
thus  to  be  that  a  prohibition  to  subfeu,  though  validly  made  real,  would 

^  Lord  Gorehouse  in  Goutts*  case. 


^  »S6e  9upra,  page  611,  note  \ 
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not  be  extended  against  a  conveyance  in  ordinary  form  containing  an  Quaufica- 
obligation  to  infeft  by  two  manners  of  holding,  the  one,  of  the  granter's  ijiiTATioNs. 
superior  (which  is  consistent  with  the  prohibition),  and  the  other,  of  the 
granter  himself  (which  is  inconsistent  with  it),  so  as  to  enable  a  superior 
to  maintain  that  the  terms  of  such  conveyance  were  a  positive  breach  of 
the  condition  and  ground  of  forfeiture  of  Uie  feu :  such  prohibition  would 
only  authorise  the  superior  to  enforce  an  entry  and  payment  of  the 
stipulated  composition  The  conveyance,  in  such  case,  would  be  held« 
gmad  the  superior,  as  containing  only  an  obligation  to  infeft  to  be  holden 
of  the  superior  in  terms  of  the  feu-right  I  think  the  superior's  rights, 
in  this  particular,  would  go  no  further  than  as  here  stated ;  because  con- 
veyances with  the  double  manner  of  holding  are  not  intended  to  create 
subfeus,  but,  on  the  contrary,  to  be  confirmed  by  the  superior  when  the 
proper  time  to  obtain  confirmation  comes.^ 

When  the  prohibition  to  subfeu  is  accompanied  by  an  irritancy,  it  is 
not  safe,  and  certainly  not  usual,  to  rely  on  a  disposition  with  double 
manner  of  holding,  and  sasine  thereon.  In  such  case  the  purchaser 
should  always  enter  with  the  superior.  And  even  if  there  is  no  irri- 
tancy, yet  if  the  condition  has  been  made  real,  it  appears  imsafe  to  rest 
upon  a  conveyance,  though  containing  double  manner  of  holding,  and 
registered  or  completed  by  infeftment,  without  obtaining  the  superior's 
confirmation.  The  only  ground  on  which  such  a  title  can  be  secure  in  it- 
self is  that  it  constitutes  a  fee  holden  of  the  disponer.  As  it  is  intended  to 
be  confirmed  by  the  superior,  so  as  to  evacuate  that  fee,  which  is  a  sub- 
feu, the  superior  himself  appears  to  have  no  interest  in  objecting  to  the 
title  simply  because  it  contains  the  alternative  manner  of  holding,  and 
is  not  confirmed ;  but  supposing  the  last  vassal  fraudulently  to  grant  a 
second  conveyance  to  a  third  party  dealing  with  him  in  bond  fide,  or  to 
grant  a  heritable  bond,  and  supposing  the  second  disponee  or  the  credi- 
tor to  obtain  a  charter  from  the  superior,  I  do  not  see  how,  in  a  question 
with  such  third  party,  the  first  disponee  could  found  upon  his  title,  with 
double  manner  of  holding,  to  any  efiFect,  or  could  complete  his  title  and 
exclude  such  third  party.  His  right,  as  a  holding  of  the  disponer,  is  a 
subfeu,  which  is  prohibited ;  as  a  holding  of  the  superior,  it  is  valueless 
until  confirmed ;  and  the  superior,  if  be  has  granted  confirmation  of  an 
absolute  disposition,  cannot  grant  a  second  confirmation  of  a  right  of  the 
same  nature ;  and,  if  he  has  granted  confirmation  of  a  limited  right  in 
security,  his  second  confirmation  can  only  be  granted  under  the  burden 
or  exception  of  the  first.  It  is  proper,  therefore,  that,  in  all  cases  where 
the  prohibition  to  subfeu  is  made  a  real  condition  of  the  feu,  confirma- 
tion be  obtained  by  every  disponee  from  the  superior.  A  provision 
intended  for  the  protection  of  purchasers,  in  connection  with  the  prohibi- 
tion to  subfeu,  is  inserted  in  the  Titles  Act  of  1860.^    But  it  is  liable 

^  Titles  Act  of  1860,  sect  36,  superseded  by  sect  6  of  tbe  Act  of  1868. 

^  This  view  of  the  law  has  been  confinned  in  the  case  of  Colqnhoun  v.  Walker,  17th 
May  1867,  5  Macph.  773. 
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to  be  defeated  in  the  case  of  second  sales  to  hand  fide  purchasers,  as  shall 
be  afterwards  explained.* 

In  Goutts'  case  it  was  shown  to  be  necessary  that  there  should  be  an 
interest  in  the  superior  to  enforce  a  restriction ;  and  it  has  been  found 
that  a  prohibition  against '  digging  stones,  or  using  the  ground  in  any 
other  way  than  by  the  ordinary  labour  of  plough  and  spade/  is  inept, 
as  against  a  singular  successor.^ 

Not  only  must  the  superior  have  an  interest,  but  the  condition  mnst 
not  be  such  as  to  create  a  monopoly.  In  some  feu-rights  it  is  provided 
that  not  only  all  future  charters,  but  all  deeds  of  transmission  by  vassals, 
with  the  sasines  thereon,  shall  be  prepared  by  the  superior's  agent  A 
condition  to  this  efifect  was  at  first  sustained  here  ;^  but  on  appeal  to  the 
House  of  Lords  the  case  was  remitted  for  consideration;^  and  the  superiors 
claim  was  abandoned.^  Such  clauses,  of  which  examples  are  stiU  to  be 
met  with,  appear  objectionable  in  principle.  An  endeavour  has  been  made 
to  show  that  the  superior's  interests  derived  protection  from  having  the 
deeds  of  transmission  prepared  by  his  own  agent ;  but  every  legitimate 
interest  of  the  superior  can  be  protected  by  properly  framing  the  charter, 
and  securing  that  the  same  is  duly  recorded  by,  or  on  behalf  of,  the  ori- 
ginal grantee,  and  that  in  subsequent  transmissions  the  conditions  are 
duly  engrossed  or  validly  referred  to.  The  nature  of  the  provisions  to 
be  introduced  in  the  charter,  for  accomplishing  these  objects,  has  been 
already  considered.  But,  in  town  or  viUa  feus  especially,  further  pro- 
tection may  arise  to  the  superior  by  making  entry^money  due  in  all 
cases  at  stated  intervals,  from  eighteen  to  twenty-five  years  each,  and 
without  reference  to  the  occurrence  of  deaths,  sales,  or  transfsra  In  such 
cases  the  entry-money  should  be  expressly  declared  a  real  burden  on  tiie 
lands ;  or  it  may  be  provided  that  the  entry-money  shall  be  exigible 
simply  on  account  of  the  succession  of  an  heir,  or  the  transfer  to  a  pur- 
chaser or  disponee,  and  without  reference  to  the  question  whether  Uie 
lands  are  or  are  not  in  non-entry,  and  whether  the  case  is  one  of  the 
transmission  of  a  real  or  of  a  personal  right  This  appears  to  be  an  excel- 
lent provision,  because  it  is  complete,  and  because  it  raises  no  agents' 
question.b    It  affects  the  patrimonial  rights  of  the  superior  and  vassal. 


^  Heriot's  Hospital  v.  Fergusson,  30th 
July  1773,  M.  12,817  ;  affirmed  3d  March 
1774. 


«  CampbeU  v.  Dunn,  28th  May  1823, 2 
Sh.  341. 

3  29th  June  1825,  1  WiL  k  Sh.  69a 
*  4th  March  1828,  6  Sh.  679. 


^  Subinfeudation  is  still  unlawful  when  it  has  been  effectually  prohibited  by  chvitf 
granted  before  the  commencement  of  the  Act  of  1874  (sect.  4,  subsect  2) ;  Int 
as  there  is  now  no  room  for  alternative  holding — every  disponee  being  held  to  be 
duly  entered  with  his  superior  as  at  the  date  of  his  infeftment — the  difficulties  itakd 
in  the  text  as  to  relying  on  a  disposition  with  a  double  manner  of  holding  cannot  b«w 
arise. 

There  can  be  no  effectual  prohibition  to  subfen  in  any  charter  granted  after  tb< 
date  appointed  for  the  commencement  of  the  Act  of  1874  (lat  October  1874). — Sect  22. 

b  But  see  iv/rc^  notes  pp.  617-18. 
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)ut  in  a  perfectly  legitimate  way ;  as  it  only  secures  to  the  superior  what 
le  is  entitled  to  by  the  constitution  of  the  feudal  contract^ 

I  now  pass  to  the  consideration  of  the  second  branch  or  class  of  Limitationb 
conditions  in  the  original  charter ;  viz.,  those  which  modify  the  legal  mohto?"^** 
rights  of  the  superior ; — and  the  mode  of  making  the  same  effectual 
{^nst  singular  successors  in  the  superiority. 

It  will  be  convenient  to  state,  in  the  first  place,  what  are  the  ordi-  Subsistino 
nary  legal  rights  here  referred  to  ; — in  other  words,  to  explain  what  are  SJIS^^S^' 
the  subsisting  incidental  rights  or  casualties  attached  to  an  estate,  or 
fee,  of  superiority. 

The  subsisting  casualties  of  superiority  are — 

1.  Non-Entry, — It  is  a  fundamental  principle  of  the  feudal  system,  Non-kntbt. 
that  every  superior  is  entitled  to  have  a  vassal  entered  in  the  feu.  This 
is,  no  doubt,  directly  traceable  to  the  ward-holding,  where  the  condition 
3f  the  grant  was  military  service,  which  required  the  existence  of  a 
srassal  capable  of  performing  the  service,  and  which  gave  the  land  or  its 
Tuits  to  the  superior  during  the  vassal's  nonage.  For  early  times,  we 
nay  refer  to  the  Consuetvdines  Fevdorum^  which  is  the  common  institute 
)f  the  feudal  law,  and  is  known  also  as  the  Book  of  the  Feus.  It  will 
)e  found  at  the  end  of  the  Corpus  Juris.  We  there  learn  that,  if  the 
leir  of  the  vassal  neglected  to  enter  with  the  superior  for  year  and  day, 
lis  right  was  eo  ipso  forfeited ; — the  lands  he  was  entitled  to  hold  revert- 
ng  to  the  superior  in  permanent  right.^  The  superior  is  still  entitled, 
n  strict  law,  to  take  possession  of  the  lands,  to  the  exclusion  even  of 
3nants  holding  leases,  and  of  sub- vassals,  creditors,  and  all  others,  how- 
ver  complete  their  rights,  if  the  heir,  after  being  cited  to  enter  by  a 
egular  process,  shall  without  cause  fail  to  do  so ;  or,  in  feudal  language, 
•  he  is  contumacious.  In  the  exclusive  nature  of  this  right  you  will 
36  a  resemblance  to  the  right  of  the  superior  to  the  possession  of  ward- 
mds  during  the  heir's  minority,  to  the  exclusion  of  creditors  and  others, 
D  whose  rights  he  had  not  been  made  a  party.  But  cases  in  which  the 
aperior's  extreme  right,  in  virtue  of  non-entry,  comes  into  operation, 

^  Consuetudines  Fendorum,  ii.  24. 


^  All  moDopolies  in  favour  of  superiora*  agents  have  been  abolislied,  and  no  snch 
lonopolies  can  now  be  created.  The  22d  section  of  the  Act  of  1874  provides  that 
all  conditions,  whether  made  before  or  after  the  commencement  of  this  Act,  to  the 
effect  that  the  superior  shall  be  entitled  to  select  or  appoint  an  agent  to  prepare  or 
record  sasines  or  warrants  of  registration,  or  conveyances  or  other  deeds  having 
reference  to  any  estate  in  land,  or  restraining  or  restricting  the  proprietor  of  any 
estate  in  land  in  the  selection  of  an  agent  to  prepare  or  record  such  sasines,  warrants, 
conveyances,  or  other  deeds,  or  securing  any  privilege  or  monopoly  to  the  superior's 
(gent,  or  to  any  agent  or  agents  selected  or  appointed  by  him  .  .  .  shall,  with  all 
irritant  clauses  applicable  thereto,  be  null  and  void,  and  not  capable  of  being  enforced ; 
md  all  enactments  to  the  contrary  of,  or  at  variance  with,  this  enactment  in  any  Act 
of  Parliament  shall  be  and  the  same  are  hereby  repealed.* 

The  24th  section  makes  it  competent  to  stipulate  in  a  feu-right,  that  it  shall  be 
K!orded  by  the  superior's  agent,  at  the  vassal's  expense,  if  the  feu  was  bargained  for 
efore  the  passing  of  the  Act,  and  such  recording  was  made  a  condition  of  the  bargain. 
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are  now  almost  unknown.  The  claim,  in  its  severity,  is  regarded  is 
odious ;  and  any  reasonable  grounds  on  the  part  of  the  heir  for  his  delay 
in  entering,  and  in  satisfying  the  superior's  right  to  have  a  vassal,  will 
exclude  the  extreme  claim  even  after  citation.^  In  practice,  the  casualty 
of  non-entry  consists,  in  proper  blench-holdings,  of  a  very  moderate  pay- 
Retour  duty,  ment,  known  as  the  *  retour  duty,'  or  '  new  extent '  of  the  lands ;  being 
the  valuation  put  upon  the  lands  in  the  14th  century,  or  gradually 
adopted  thereafter.  Where  the  lands  are  held  blench  in  place  of  ward, 
the  non-entry  duty  consists  of  one  per  cent  on  the  old  valued  rent,  at 
which  the  lands  were  assessed  for  public  taxes  in  or  about  the  time  of 
CromwelL  This  payment  falls  due  termly,  at  Whitsunday  and  Martin- 
mas, during  the  period  of  the  non-entiy.  In  feu-holdings,  the  ncm- 
entry  duty  is  the  feu-duty ;  and  practically  it  produces  nothing  to  the 
superior,  because  the  feu-duty  is  payable  at  any  rate ;  and  non-entiy 
duties  are  not  payable  over  and  above.  The  non-entry  is  also  exdaded 
if  the  superior's  own  title  is  not  completed ;  because  then  the  superior 
cannot  validly  grant  an  entry,  and  delay  in  taking  the  entry  is  not 
attributable  to  the  vassal  The  superior  is  excluded  also  if  there  is  any 
liferent  vassal  in  possession,  imder  charter  from  the  superior,  who  then 
has  a  vassal  in  the  liferenter ;  likewise  as  to  a  married  woman's  lands, 
when  a  surviving  husband  is  in  possession,  in  virtue  of  his  courtesy,— 
then,  also,  there  is  a  vassal,  the  husband  possessing  in  virtue  of  his 
wife's  infeftment;  or  the  reason  may  be,  that  the  heir  is  himseir 
excluded  &om  possession.  Exclusion,  to  the  extent  of  a  third,  takes 
place  when  a  widow  is  in  possession  of  her  deceased  husband's  lands  in 
virtue  of  her  terce.  The  possession  of  the  superior,  however,  even 
when  in  virtue  of  a  decree  of  non-entry,  can  be  terminated  by  the  heir 
coming  forward  and  obtaining  an  entry.  The  superior's  right  of  posses- 
sion, in  that  case,  is  not  permanent* 

Non-entry  has  no  place  in  burgage-holding ;  because  the  burgh  or 
corporation,  which  never  dies,  is  the  vassal,  and  the  lands  are  thus  never 
in  non-entry. 

2.  Belief. — This  is  the  fine,  or  casualty  payable  by  the  heir  of  a 
vassal  to  the  superior  on  the  heir's  succession  to  lands  held  in  feu  or 
blench-farm ;  and  on  his  relieving  the  lands  out  of  the  superior's  hands, 
into  which  they  are  held  to  fall  by  the  last  vassal's  death.  Anciently, 
this  casualty  was  said  to  be  given  by  the  heir  in  redemption  of  the 
feu, — afterwards  in  renovation  of  it, — terms  which  Dalrymple,  in  his 
Essay  on  Feudal  Property,  says  contain  a  soUd  distinctioBL*  At  first, 
the  effects  of  the  old  principle  so  far  remained,  that,  when  the  feu  was 


Relief. 


^  Robin  V,  Dmmmond,  13th  June  1823, 
2  Sh.  404. 


47. 


'  Dalrymple   on    Feudal    Proper^,  p^ 


^  The  4th  subsection  of  the  4th  section  of  the  Act  of  1874,  enacts  that  no  laadi 
shall,  after  the  commencement  of  the  Act,  be  deemed  to  be  in  non-entry ;  and,  therefor^ 
no  heir  can  now  be  held  to  be  lying  out  unentered,  nor  can  non-entry  dnties  beoom0 
duo.     The  Act  of  1874  has  thus  virtually  abolished  the  casualty  of  non-entry. 
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snewed  in  the  person  of  the  heir,  it  was  supposed  to  be  in  consequence  Subsistivo 
'a  voluntary  agreement  betwixt  the  overlord  and  him  ;  then  the  pay- 
ent  was  said  to  be  given  in  redemption ;  but,  in  after  periods,  it  was 
•neeived  to  be  in  consequence  of  an  absolute  obligation  upon  the 
erlord  to  renew.     Thence  it  was  said  to  be  for  renovation. 

The  casualty  was  known  in  ward-holdings,  in  which  it  was  the  pay- 
ent  made  by  the  heir  for  relieving  his  lands  out  of  the  superioi^s  ward. 

The  amoimt  of  the  relief  was  originally  a  yearns  rent  of  the  lands ; 
it  it  has  long  been  restricted  to  a  year's  feu  or  blench  duty,  as  the  case 
ay  be,  over  and  above  the  blench  or  feu  duty  of  the  year.  This 
sualty  is  exigible  whether  stipulated  for  in  the  charter  or  not, — a 
>int  formerly  of  some  doubt,  but  now  settled  as  here  stated.^ 

3.  ComposUwn,  or  the  entry-money,  or  fine,  payable   by  a  stranger  Composition. 

singular  successor,  reqidres  here  to  be  noticed  ;  for,  though  in  a  very 
cict  sense  it  is  not  a  proper  feudal  casualty,  it  is  commonly  understood 
id  spoken  of  as  such  in  modem  phraseology.^  When  the  Legislature 
ade  it  compulsory  on  superiors  to  enter  persons  having  judicial  titles, 
yearns  rent  of  the  lands  was  declared  payable  to  the  superior  as  the 
^nsideration  for  his  granting  the  entiy.  The  Acts  ordaining  entries  to 
3  given  to  ordinary  purchasers  provide  for  the  payment  to  the  supe- 
018  of  the  fees  or  casualties  "  which  they  are  by  law  entitled  to  receive." 
his  general  expression  may  have  arisen  because  there  was  no  enact- 
lent  fixing  the  rate  of  entiy-money  in  such  cases ;  and  the  early  practice 
as  not  altogether  imiform.  But  more  probably  it  arose  from  the  fact 
lat,  in  some  cases,  the  entry-money  payable  by  singular  successors  was 
latter  of  special  agreement,  fixed,  or,  as  it  is  technically  called, '  taxed,' 
y  charter ;  and  it  was  not  intended  to  interfere  with  private  arrange- 
lents  so  made.  For  a  long  time,  however,  the  rule  in  practice,  with 
eference  to  ordinary  purchasers,  or  other  singular  successors,  has  been 
he  same  as  that  established  by  Statute  as  relative  to  judicial  pur- 

^  Lord  Justice-Clerk  Hope  in  Stirling  v.  4th  Sept.  1844,  3  Bell's  App.  128 ;  Edin- 
iwirt,  14th  February  1842,  4  D.  684;  burgh  Gas  Light  Co.  v,  Taylor,  5th  July 
ord  Brougham  in  same  case,  affirmed      1843,  5  D.  1325. 


^  Where  a  feu  has  been  created  prior  to  the  commencement  of  the  Act  of  1874,  the 
BQalty  of  relief  wiU  still  be  exigible  from  the  heir  succeeding  thereto  upon  the  death 
liis  ancestor.  It  is  now  to  be  considered  rather  as  a  payment  of  a  sum  of  money 
^  exigible,  than  as  a  fine  on  the  heir  relieving  the  feu  out  of  the  superior's  hands. 
3  may  complete  a  title  with  the  superior  or  not,  as  he  pleases. 

By  sect.  23,  this  casualty  has  been  abolished  as  regards  all  feus  created  after  the  com- 
oicement  of  the  Act  (Ist  October  1874),  but  sect.  24  contains  a  special  provision  with 
erence  to  feus  bargained  for  before  the  passing  of  the  Act,  but  not  created  prior  to 

commencement,  that  the  Act  shaU  in  no  way  prejudice  the  rights  of  the  superiors 
tuch  feus  to  any  casualties  which  they  would  have  been  entitled  to  stipulate  for,  if 
i  leas  had  been  created  before  the  passing  of  the  Act.  But  an  option  is  given  to  either 
)  superior  or  the  vassal  to  elect  that  these  casualties  shall  be  commuted  into  annual 
Us,  equal  to  four  per  cent,  on  the  amount  of  the  price  of  redemption  (see  note,  page 
3)  to  be  added  to  the  feu-duty ;  but  if  neither  of  them  desires  such  conversion,  the 
>erior  may  insert  in  the  feu-right  a  stipulation  for  payment  of  the  casualties  which 
)  vassal  '  may  expressly  or  by  force  of  law  have  agreed  or  contracted  to  pay,  in  the 
tie  manner  as  might  have  been  done  prior  to  the  commencement  of  this  Act.' 


is  a  contingent  irritancy  for  enforcing  payment  of  feu-duti 
feudal  casualty.  It  was  introduced  for  the  above  purpose 
cap.  250,  which  provides  that,  if  the  feii-duty  shall  remai 
whole  yeats  t<^ther,  the  vassal  shall  tyne  or  lose  his  fi 
ner  as  if  hig  dWter  contained  a  clause  dedaring  Uie  feu 
such  ffulure  in  payment  Aa  a  general  rule,  therefore, ' 
landfi  held  feu  now  embraces,  by  force  of  this  Statute, 
above  effect.  Sometimes,  also,  charteta  contain  expres 
same  effect ;  but,  on  the  other  hand,  they  sometimes  coi 
renunciation  of  the  statutory  provision.  When  ttie  null 
is  incurred,  it  does  not  operate  to  extinguish  the  vassal's 
In  order  to  enforce  the  nullity,  the  superior  must  brii^ 
Court,  called  a  declarator  of  irritancy,  or  tinsel  of  the  feu 
canonem.  And  the  irritancy,  whether  founded  on  the  ! 
express  clause  in  the  charter,  can  be  pni^ed  at  t^e  bar, 
the  vassal  can  exclude  the  forfeiture  by  paying  die  fei 
in  Court  at  any  time  before  the  decree  against  him  is  e 
after  decree  in  foro,  the  superior's  right  is  permanent 
allows  decree  to  pass  in  foro,  he  is  not  entitled  afterwa 
upon  tendering  payment  of  the' arrears.*  Where  the  i 
ventional — that  is,  is  expressed  in  the  charter, — it  wu 
that  the  vassal  could  not  purge  at  the  bar,  unless  he  coul 

>  Campbell  v.  M'Aluter,  16th  Jnl;  1777, 
M.  7252;  CunpbeU  e.  Scotland  It  Jack, 
7th  March  1794,  M.  321. 

'  Erety  praprietor  of  land  u  now  held  to  b«  entered  with  bia  np 
of  his  infef  tment  (net  4,  nibtect.  2  of  Act  of  1874) ;  and  it  ia  not  ■< 
to  lue  the  term  '  comporitioii  ow  «B(ry.'  When  »  *MMd  ha*  ones  ; 
no  further  compoaitioo  will  b«  exi|pble  from  «aj  ooe  in  hn  lifeti 
truuferencei  of  tlie  laoda  tmd  implied  entrica  waj  have  taken  pboe 
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excuse  for  his  previous  delay.^     But  that  rule  appears  to  be  now  Subsktiho 
3d ;  and  charters,  with  and  without  express  clause,  seem  to  stand  ^^^^"^^ 
te  same  footing  in  this  respect'     If,  however,  the  superior  betakes 
elf  to  this  remedy,  he  cannot  claim  the  arrears  of  feu-duty.     The 
;t  of  the  Statute  is  to  give  him  back  the  lands,  in  case  the  vassal 

fail  to  pay  the  feu-duty, — ^that  is,  to  fulfil  the  condition  on  which 
jlds  them.* 

-astly,  there  is  attached  to  the  right  of  superiority  in  feu  and  blench  Lifrrknt 
iigs  the  casualty  of  liferent  escheat,  at  one  time  very  oppressive, 
low  almost  unknown  in  practice.  Fomerly,  whenever  a  vassal  was 
imced  rebel,  simply  for  non-payment  of  a  debt,  he  was  regarded  as 
Ly  dead,  and  his  lands  fell,  or  were  escheat,  to  the  superior  during 
Lfetima  By  the  Act  20  Geo.  IL  cap.  50,  sect  11,  this  penalty  was 
^ed  when  the  denunciation  was  for  a  civil  debt  or  obligation, 
upon  denunciation  for  a  crime,  if  the  vassal  remain  at  the  horn, — 
is,  a  rebel, — imrestored  or  unrelaxed  for  a  year  and  day,  he  is  stUl 

civilly  dead,  and  the  liferent  of  his  lands  falls  to  the  superior, 
pting  in  cases  of  treason.  In  these,  the  absolute  fee  of  the  vassal's 
;age  is  forfeited  to  the  Grown.  The  casualty  of  liferent  escheat 
t£  also  upon  the  vassal's  receiving  sentence  of  death  and  escaping ; 
f  the  sentence  he  is  disqualified  from  holding  the  feu.  When  the 
Blty  falls,,  the  right  of  the  superior  to  the  vassal's' lands  exists  during 
rassal's  lifetime.  The  vassal,  however,  still  has  right  to  the  fee,  of 
2h  he  may  dispose  at  his  pleasure,  provided  he  does  not  prejudice 
party  entitled  to  the  liferent  escheat^ 

rhe  subsisting*  casualties  of  superiority,  therefore,  are — (1.)  Non- 
y,  payable  with  reference  to  the  period  during  which  the  superior  is 
lout  a  vassal  (2.)  Belief,  or  the  entry-money  payable  by  the  heir 
is  being  received  as  the  vassal.  (3.)  Gomposition,  or  the  entry-money 
ible  by  a  singular  successor,  or  stranger,  on  his  being  received  as 
aL  (4.)  The  forfeiture,  or  irritancy,  arising  in  lands  held  in  feu- 
i,  in  case  of  non-payment  of  the  feu- duty  for  two  whole  years 
ther.  And,  (5.)  The  liferent  escheat,  being  the  right  to  possess  the 
s  during  the  lifetime  of  a  vassal  who  has  been  denounced  rebel  with 
rence  to  a  criminal  charge,  and  remains  unrelaxed  for  year  and 
or  has  been  sentenced  to  death  for  a  capital  crime  and  has  escaped. 
&.11  these  casualties  or  claims  are  inherent  rights  attached  by  law  to 
estate  of  the  superior,  and  no  express  clause  is  required,  either  in 

Vedderburn  v,  Wardlaw,  13th  Feb.  Edinburgh  v.  Horaburgh,  16th  May  1834, 

.  2  Br.  Sup.  1.38.  12  Sh.  693. 

x>rd  Corehouse,  and  other  Judges,  in 

t8,  3d  Aug.  1840,  1  Robin.  App.  316.  *  Macrae  v.  Macrae,  22d  Nov.  1836,  15 

kl*Vicar  v.  Ck>chran  &  Ker,  10th  Feb.  Sh.  54  ;  affirmed  27th  June  1839,  M'T^ean 

,  M.  4180  &  10,251 ;  Magistrates  of  &  Robinson's  App.  645. 


Subject  to  what  has  already  been  said  in  the  notes  as  to  certain  of  these  casualties 
pra^  p.  616  e<  seq. 
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his  titles  or  in  those  of  his  vassal,  in  order  to  their  being  constitatediv 
enforced;  although  express  clauses  may  be  introduced  in  the  vassal's  tide 
for  making  the  superior's  right  more  stringent.  The  superioi^s  ixo^pA 
title  embraces  them  all ;  and  they  are  parts  of  his  reserved  estate,  after 
granting  the  feu,  as  much  as  the  annual  or  other  payment,  wludi  k 
stipulates  to  be  made  as  the  condition  of  his  granting  the  feu.  WedaB 
see  also  that,  when  the  superior  transfers  his  estate  of  superi<infy,k 
does  not  require  to  express  specially  that  he  transfers  the  above  i^ 
or  any  of  them.  They  are  attached  by  law  to  the  estate,  and,  when  ft 
is  conveyed,  they  pass  with  it  as  matter  of  course.  Indeed  they  aieio 
absolutely  attached  to  the  estate  of  superiority,  that  the  superior  camu^ 
without  special  power  in  his  contract  with  the  vassal,  alienate  that  estate 
without  conveying  them  along  with  it.  He  cannot,  at  Common  Lif, 
reserve  the  c£U9ualties  as  a  separate  right,  or  convey  the  casualties  to  i 
third  party,  reserving  the  superiority.* 

But  superiors  can  modify  or  renounce  these  rights  or  casualties,  or 
any  of  them ;  and  the  question  now  before  us  is — ^what  is  the  proper 
mode  of  effectually  doing  so  ? 

When  the  original  feuar  of  lands  has  stipulated  that  there  shall  be 
no  casualties  exigible  by  his  superior,  the  best  mode  of  effectually  secur- 
ing him  is  to  introduce  in  the  original  cheurter  a  disposition,  not  only  d 
the  lands,  but  of  the  casualties,  and  to  make  the  right  to  the  casualties 
real,  along  with  that  of  the  lands,  by  registering  the  disposition  in  the 
Register  of  Sasines.^ 

Supposing  an  original  investiture  to  have  been  constituted  withoot 
renunciation  or  disposition  of  casualties,  the  parties  may  wish,  by  a  sub- 
sequent transaction,  to  exclude  or  modify  the  right  to  future  casoalties. 
For  this  purpose  there  ought  to  be  either  a  renunciation  from  the  supe- 
rior, in  favour  of  the  vassal,  of  the  casualties,  wholly  or  partiallj,  ts 
may  have  been  arranged  between  them,  which  renunciation  ought  to  be 
recorded  in  the  Begister  of  Sasiues ;  or  there  ought  to  be  a  charter  of 
novodamtis,  that  is,  a  charter  by  which  the  superior  of  new  gives  and 
dispones  the  lands  to  the  vassal,  together  with  the  casualti^  wholly  or 
partially,  as  in  the  case  of  a  renunciation.  On  such  charter  being 
recorded  in  the  Begister  of  Sasines,  the  vassal  will  be  in  the  same  positiaD 
as  if  he  had  at  the  first  obtained  a  disposition  of  the  lands  with  the 
casualties,  and  had  made  his  right  real  The  discharge  of  casualties,  or 
of  the  casualty  payable  on  one  particular  entry,  may  further  be  made 
binding  on  singular  successors  in  the  superiority,  by  being  declared  in 

^  This  was  found  effectual  in  M*Vicar  v.  Cochran  3l  Ker,  supnu 


^  The  Act  of  1874  (sect.  23)  provides  that,  in  feus  granted  after  the 
ment  of  the  Act,  no  casualties  or  duties  shaU  by  law,  irrespective  of  express  oonditioa 
or  covenant,  be  payable  to  the  granter  of  the  fen  or  his  saocessors  in  the  sopenontr; 
but  this  provision  seems  to  extend  only  to  relief -duty  and  composition,  as  the  mvd 
*  casualties'  is  in  the  interpretation  clause  of  the  Act  limited  to  these  and  sums  pajiMe 
in  lieu  of  them.  As  alreiidy  mentioned,  the  casualty  of  non-entry  has  been  JUtoiOj 
abolished  by  the  Act — sect.  4,  snbsect.  4. 
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"file  disposition  of  superiority  a  burden  on  the  disponee,  and  his  succes-  rounoiation 
in  the  lands,  and  imported  into  the  register  as  a  qualification  of  the  ^^  casualtiks. 
Hiee's  right.    In  such  case  the  obligation  on  the  superior  is  not 
personal,  but  real.^     It  is  clearly  better,  however,  to  embody  the 
diBohiurge  in  the  vassal's  title,  and  get  it  feudalised  and  made  real  as  part 
of  that  titla    But,  supposing  that  there  is  no  disposition  or  renuncia- 
tion, or  obligation  on  the  successor  in  the  lands,  published  or  imported 
into  the  record,  but  simply  a  discharge  by  the  superior  in  favour  of  the 
vassal  contained  in  the  charter,  are  the  casualties  so  inherent  in  the 
estate  of  superiority  as  to  be  necessarily  part  of  it,  unless  disponed  or 
lenounced  by  a  deed  placed  on  the  Register  of  Sasines  ?    And  is  a  sin- 
gular successor  in  the  superiority  entitled  to  look  for  the  full  legal  casu- 
alties, even  if  they  have  been  disponed  or  renounced  by  the  original 
charter,  if  the  disposition  or  renunciation  has  not  been  published  by 
r^istration  ? 

This  question  occurred  in  the  case  of  Nasmith,^  where  the  original 
charter  renounced  the  casualty  of  non-entry,  and  conveyed  it  to  the 
▼assal ;  but  the  vassal's  sasine  did  not  import  the  renunciation  and  con- 
veyance into  the  register.  The  Court  at  the  first,  and  viewing  the  ques- 
tion as  purely  a  point  of  feudal  law,  decided  against  the  vassal,  and  in 
fiavoor  of  the  singular  successor  in  the  superiority.  But,  finding  that 
the  feu-right  which  contained  the  renunciation  and  conveyance  was  ex- 
pressly excepted  from  the  obligation  of  warrandice  in  the  subsequent 
disposition  of  the  superiority,  they  held  the  singular  successor  in  the 
superiority  bound  by  every  clause  of  the  feu-right,  because  he  had  ac- 
cepted his  conveyance  under  burden  of  the  feu-right. 

The  general  point  thus  remained  unsettled.  In  reference  to  trans- 
actions completed  since  the  Titles  Act  came  into  operation,  the  question 
is  not  likely  to  arise,  because  of  the  practice  of  recording  charters,  and 
thereby  publishing  and  making  real  whatever  particulars  of  the  nature 
of  conveyances,  renunciations,  or  discharges  they  may  contain.  In  other 
cases  the  necessity  for  the  consideration  of  the  question  will,  for  the  most 
part,  be  avoided  by  the  means  which  proved  efiectual  to  exclude  the 
superior  in  Nasmith's  case.  When  it  does  come  up,  as  a  pure  feudal 
question,  in  a  case  where  the  disposition,  renunciation,  or  discharge  is  in 
the  charter,  and  is  not  placed  on  the  Segister  of  Sasines,  the  decision,  I 
think,  will  turn  on  this,  viz..  Whether  such  disposition,  renunciation,  or 
discharge  is  one  of  the  natural  and  proper  conditions  of  the  mutual  feudal 
contract,  or  is  merely  a  personal  obligation  by  the  superior  for  the  time  ? 
In  the  latter  view,  it  ought  not  to  be  binding  on  his  singular  successor, 
any  more  than  a  disposition  of  the  lands  themselves,  not  made  a  real 
right  by  registration  or  infeftment.  In  the  former  view,  a  real  right  has 
been  obtained,  subject  to  the  conditions  contained  in  the  charter.    The 

1  Learmonth  v.  Governors  of   Trinity  *  Nasmith  v.  Story,  9th  Nov.  1748,  M. 

Hospital,  15th  Feb.  1854,  16  D.  580.  5722. 
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Renunciation  vassal,  or  his  successor,  is  entitled  to  hold  the  lands  so  long  as  he  fiilfib 
OF  CA8UALTIK8.  ^^3^  Qonditions,     And  if  one  of  the  conditions  is  that  heirs  and  siiigular 

successors  shall  pay  nothing,  or  shall  pay  a  modified  sum,  on  their  ^tij, 
the  proprietor  should  be  entitled  to  hold«  on  fulfilling  that  conditbn, 
just  as  much  as  (supposing  no  entry  to  fall  due)  he  would  be  entitled  to 
hold  on  payment  of  the  feu-duty  or  the  blench-duty,  if  required.  Bus 
view,  I  think,  is  established  by  the  case  of  Stewart^  A  party  there  fened 
out  lands  and  teinds  for  a  price  paid  down^  and  a  feu-duty  which  v» 
charged  on  the  lands  and  teinds  in  cumvio  ;  and  he  bound  himnftlf^  lug 
heirs  and  successors,  to  relieve  the  feuar  and  his  successors  of  all  aug- 
mentations of  stipend  to  be  imposed  on  the  teinds.  A  new  vassal  in  the 
lands  and  teinds,  being  a  singtdar  successor  of  the  original  feuar,  daimei 
relief  of  augmentations  of  stipend  from  the  superior,  who  was  heir  and 
representative  of  the  grantor  of  the  original  obligation.  It  was  objected 
that  the  new  vassal  had  not  obtained  an  express  conveyance  to  the 
original  obligation  of  relief  from  such  augmentations  granted  by  tiie 
superior's  predecessor ;  but  it  was  the  opinion  of  the  majority  of  the 
Court  of  Session,  and  of  the  House  of  Lords,  that,  as  between  the  supe- 
rior and  vassal,  such  obligation,  being  part  of  the  original  contract  was 
inherent  in  that  contract ;  that  it  was  necessarily  renewed  with  eveir 
renewal  of  the  vassal's  right  from  the  superior,  whether  expressed  in 
such  renewals  or  not,  and  was  therefore  available  to  the  new  vassal, 
though  a  singular  successor,  without  assignation  firom  the  original  vassal 
The  transaction  between  the  parties  to  tiie  feu  was  a  mutual  contract, 
and  neither  party  could  require  fulfilment  of  the  one  part^  without 
himself  fulfilling  the  counterpart  of  the  contract.  In  the  same  case 
the  Lord  Justice-Clerk  Inglis,  and  Lords  Benholme  and  Neaves»  said, 
'  Whatever  stipulations  may  be  made  in  a  feu-contract,  as  to  the 
'  restriction  of  those  prestations  and  casualties  (naturally  falling  to  the 
'  superior),  will  receive  their  full  efiTect'** 

But  any  question  on  such  a  subject  can  easily  be  prevented,  under 
the  older  system,  by  inserting  a  disposition  or  renunciation  of  the 
casualties  in  the  dispositive  clause  of  the  charter,  and  engrossing  the 
same  in  the  sasine  thereon ;  and  much  more  securely  now  by  engross- 
ing them  in  the  charter,  and  seeing  the  charter  duly  recorded  in  the 
Begister  of  Sasines.  And  on  the  transfer  of  a  superiority-estate^  blI^ 
dened  with  such  an  obligation  as  in  Stewart's  case,  the  vassal's  ng^ 
should  be  made  burdens  on  the  disponee,  by  excepting  them  firom  the 

^  Stewart  v.  Montrose,  15th  Feb.  1860,  22  D.  755 ;  affirmed  27th  Man^  1863,  4 
Macq.  App.  499.  *  22  D.  777. 


^  In  a  sequel  to  this  case  it  was  decided  that  the  obligation  was  binding  only  oi 
the  superior's  heirs  and  successors  in  the  superiority,  and  not  on  hia  genera)  roprcsrnti 
tivea— Stewart  v.  MOaUum,  Hth  Feb.  1868,  6  Macph.  382;  affirmed  17th  Febi  187U, 
8  Macph.  (H.  L.)  1. 
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iice  of  the  disposition  to  him,  as  in  Nasmith's  case  (which  is  the 
ourse),  or  in  some  other  distinct  mode.^ 


CHAPTER    IV. 

1  now  return  to  the  proper  clauses  of  an  original  feu-charter.  Clause 
he  dispositive  clause,  we  meet  with  the  first  alteration  of  form  tkbmofentbt. 
ced  by  the  Lands  Transference  Act^    Formerly,  the  clause  called 
xndas  followed  the  dispositive ;  now  we  have,  before  the  tenen- 
5  declaration  of  the  term  of  the  new  proprietor's  entry,  which,  in 
form,  was  usually  incorporated  with  the  assignation  to  renta 
I  words  are,  *  with  entry  at  the  term  of  (Whitsunday  or  Martin- 
65,  or  whatever  else  may  be  agreed  on).    It  is  safest  to  describe 
m  absolutely  by  the  year,  and  not  relatively  to  the  date  of  the 

MO  &  11  Vict.  cap.  48. 


Idoxui  15,  16|  17,  &  18  of  the  Act  of  1874  (37  &  38  Vict.  cap.  94),  contain  pro-  Rbdemftion 
or  the  redemption  and  discharge  of  caBoaltdes  incident  to  any  feu  created  prior  Ain)  dibchabob 
immencement  of  that  Act,  provided  they  do  not  consist  of  a  fixed  amount  stipu-  ®^  casualties 
be  paid  in  money  or  in  fungibles  at  fixed  periods  or  intervals.  1^1^    ^  ^* 

vanial  may  redeem — 

Where  casualties  are  exigible  only  on  the  death  of  the  vassal, — on  payment  Sect.  15. 
to  the  superior  of  the  amount  of  the  highest  casualty,  estimated  as  at  the 
date  of  redemption,  with  an  addition  of  fifty  per  cent. 
Where  casualties  are  exigible  on  occasion  of  each  sale  or  transfer  of  the 
property,  as  well  as  on  the  death  of  the  vassal, — on  payment  of  two  and  a 
half  times  the  amount  of  the  casualty,  estimated  as  aforesaid,  payable  on 
such  occasions. 
Where  the  casualty  consists  of  a  sum  calculated  on  the  footing  of  an  annual 
sum  being  paid  for  each  year  from  the  date  of  the  last  entry, — ^upon  pay- 
ment of  eighteen  times  the  amount  of  such  annual  sum. 
before  the  vassal  can  insist  for  a  redemption  on  these  terms  he  must  pay  any 
actually  due ;  or,  as  regards  the  annual  sums  referred  to  in  the  third  case,  the 
of  such  sums  since  the  last  payment  thereof ;  the  redemxition  applying  only  to 
nd  prospective  casualties. 

harge'  by  the  superior, — Provision  is  made  either  for  the  superior  receiving  g£ers.  16-17. 
',  of  the  redemption-money  and  granting  a  discharge,  or  for  the  redemption- 
eing  converted,  in  his  option,  into  an  annual  sum  equal  to  four  per  cent,  upon 
bal,  to  be  added  to  the  feu-duty. 

88  the  superior  elect  to  have  the  redemption-money  converted  into  an  annual 
is  bound  to  discharge  the  casualties  redeemed  on  payment  or  tender  of  the 
ion-money*.  A  form  of  discharge  is  given  in  Schedule  (F)  annexed  to  the  Act, 
scharge  in  that  form,  or  in  a  similar  form,  on  being  recorded  in  the  appropriate 
of  Sasines,  will  operate  as  a  valid  and  effectual  discharge  of  the  casualties 
d.  The  whole  expense  of  the  discharge,  including  the  recording,  is  payable  by 
aL 

skve  the  rights  of  creditors  in  heritable  securities  affecting  the  superiority,  it  is 
I  that  no  discharge  to  be  granted  by  the  vassal  redeeming  shall  be  effectual 
the  consent  of  such  creditors. 

Q  the  other  hand,  the  superior  shall  elect  to  have  the  redemption  money  con-  g£g^^  27. 
nto  an  annual  sum,  the  parties,  or  their  agents,  will  sign  a  memorandum  of  the 
of  the  annual  sum,  which  will  be  in  the  form  of  Schedule  (G)  annexed  to  the 
in  a  similar  form.     It  is  provided  that,  on  the  memorandum  being  recorded  in 
ister  of  Sasines,  the  annual  sum  *  shall  be  deemed  to  be  fea*dutv  with  all  the 
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OLAUSS. 


SUFBRIORITT 

entailed. 
Sect.  18. 


MlD-SUPKRI- 
ORITT. 


deed,  lest  inaccuracy  may  arise  through  delay  in  signing  the  deed.  T» 
right  to  rents,  and  liability  for  annual  burdens,  regulated  by  the  torn 
of  entry,  wiU  be  explained  when  we  come  to  consider  the  ckoae  of 
assignation  to  rents.^ 

The  next  clause  is  called  the  'tenendas*  from  the  first  word  used  it 
the  corresponding  clause  whilst  charters  were  written  in  Latin, '^eiMiitt 
^predictas  terras,'  etc.  The  form  of  this  clause  in  an  original  charter  u 
not  affected  by  the  Conveyancing  Acts.  The  words  are, '  To  be  hddo, 
'  the  lands  and  others  before  disponed,  by  the  said  B.  and  his  foresaids^rf 
'  and  under  me,  and  my  heirs  and  successors,  as  immediate  lawful  sapfr- 
'  riors  of  the  same,  in  feu- farm '  (or  '  in  blench-fann '  as  the  case  may  le^ 
'  fee  and  heritage  for  ever.'  The  objects  of  the  clause  iherefoie  aifr- 
(1.)  to  point  out  the  superior  of  whom  the  lands  are  to  be  beId,iBi 
who,  in  an  original  charter,  can  be  only  the  granter,  as  no  one  can  ereite 
a  new  fee  to  be  holden  of  another ;  and  (2.)  to  specify  the  tenure  <v 

*  legal  qualities  thereof,  and  ahaU  form  an  addition  to  any  ezistiDg  fen-dnlj.tad^ 

*  superior's  right  to  aU  casualties  shall  be  held  to  be  discliarged.'  The  partj  ndeonm 
is  bound  to  pay  the  expense  of  recording  the  memorandnm. 

There  is  a  special  proviuon  in  section  18  for  redemption  of  casnalties  whac  tk 
superiority  is  entailed.  In  such  an  event  the  redemption-money  wiU,  in  the  oflbMd 
the  superior,  either  be  consigned  in  bank  or  oonverted  into  aa  ^"»»"^i  mm,  eqval  ti 
four  per  cent,  on  the  capital,  to  be  added  to  the  fen-dnty. 

In  the  former  case,  it  must  be  consigned  in  one  of  the  banks  in  Scotiand,  kaem- 
porated  by  Royal  Charter  or  Act  of  Parliament^  in  name  of  the  Accouotsnt  of  tk 
Court  of  Session,  to  the  end  that  it  may  be  applied  by  the  heir  of  entail  in  pnsifwin. 
under  the  orders  of  the  Court,  '  for  the  benefit  of  the  entailed  estate.'  I^  bowerer,  it 
the  end  of  any  period  of  three  years,  it  shall  be  found  that  the  redemptioo  money  eoi* 
signed  during  that  period  does  not  exceed  in  whole  the  sum  of  £100,  it  may  tha  k 
paid  over  by  the  Accountant,  without  any  order  from  the  Coari,  *  to  the  peisos  «r 

*  persons,  or  the  representatives  of  the  person  or  persons,  in  possession  of  the  estaiy 
'  estate  at  the  time  or  times  when  the  consignment  or  consignments  was  or  wi 
'  respectively  made.' 

Provision  is  made  that,  in  any  event,  the  interest  accruing  on  money  so  consigBedabl 
be  paid  to  the  heir  of  entail  in  possession  of  the  estate  during  the  time  when  it  arnei 

Id  case  the  superior  shall  elect  to  have  the  redemption-money  oonverted  iifto  n 
annual  sum,  a  memorandum  will  be  signed  and  recorded  precisely  in  wi^nmyr  and  to  tk 
effect  above  detailed  with  reference  to  unentailed  superiorities. 

The  provisions  as  to  redemption  and  discharge  of  casualties  above  mentioned  mftf 
to  cases  between  a  superior  and  his  over  superior  equaUy  with  those  betwws  tk 
proprietor  of  the  dominium  utile  and  his  immediate  superior. 


PBU-CHAHTBBS 
BT  BEFERENCB. 


CovDmoNs  The  32d  section  of  the  Act  of  1874  (37  &  38  Vict  capi  94)  contains  a  profisM 

IMPORTED  INTO  which  may  be  adopted  by  proprietors  who  are  about  to  fen  their  lands  for  bsikiziV 
purposes.     It  provides  that  'it  shall  be  lawful  for  any  proprietor  of  lands  to  exeeite > 

*  deed,  instrument)  or  writing,  setting  forth  the  reservations,  resl  burdens,  eomiatim 

*  provisions,  limitations,  obligations,  and  stipulations  under  wbich  he  is  to  feii,or<itkr 
'  wise  deal  with  or  affect  his  lands,  or  any  part  tliereof ,  and  to  record  the  ssae  is  tk 

*  appropriate  Register  of  Sasines ;  and  the  same  being  so  recorded,  snch  lesei  i  atW* 
etc.,  *may  be  effectually  imported  in  whole  or  in  part  by  reference  into  any  deed  « 

<  conveyance  relating  to  such  lands  subsequently  granted  by  such  proprietor,  or  Vy  ks 

*  heir  or  successor,  or  by  any  person  whatsoever,  provided  it  is  expressly  stated  i&  wk 

<  deed  or  conveyance  that  it  is  granted  under  the  reservations,'  etc,  *  set  forth  ii  ib^ 
'  deed,  instrument,  or  writing.'  But  in  general  it  will  probably  be  considered  adrinbb 
to  engross  the  conditions  of  the  feu  at  fiiil  length  in  the  deed  by  which  it  is  crasied. 

^  If  no  term  of  entry  is  specified,  the  entry  will  be  at  the  first  term  of  Whitmdif 
or  Martinmas  after  the  date  or  last  date  of  the  conveyanoe,  unless  it  *K^ii  sppesr  froa 

the  terms  of  the  conveyance  that  another  term  of  entry  was  intended. Ad  of  1S7^ 

sect.  28. 
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manner  in  which  the  lands  are  to  be  feudally  held.  And  you  will 
observe  that  there  is  no  difference  between  the  clause  in  a  feu  and 
blench  charter,  except  that  the  one  describes  the  tenure  as  feu-farm,  the 
other  as  blench-&mL 

In  early  times,  the  tenmdas  clause  held  a  much  more  important  Older  torm 

,,,  i'^  •  OF  TKNKNDA8. 

position  m  the  charter.  It  not  only  expressed,  in  a  long  enumeration, 
all  the  privileges,  servitudes,  etc.,  usually  connected  with  a  grant  of 
Lands,  as  accessories  or  pertinents,  but  it  likewise  contained  the  destina- 
tion of  the  lands  to  heirs,  technically  known  as  the  '  fuibendum.'  In 
both  respects  the  tenendas  is  now  superseded  by  the  dispositive  clause, 
which,  however,  does  not  keep  up  the  enumeration  of  the  accessory 
righta    These,  when  not  reserved,  pass  with  the  lands.^ 

The  specification  of  these  accessory  rights,  in  the  tenendas  clause, 
disappeared  long  ago  from  charters  by  subjects.  It  was  preserved  in 
charters  from  the  Crown  until  the  Crown  Cheurters  Act^  came  into 
operation ;  since  which  time  it  has  been  dropped.  But,  even  when  con- 
tained in  charters  from  the  Crown,  the  specification  in  the  tenendas 
clause  was  of  no  avail  in  supplement  of  the  dispositive,  which,  as  re- 
garded the  extent  or  measure  of  the  grant,  was  the  ruling  clause.  This 
is  instructed  by  several  cases, — particularly  that  of  Aboyne,^  where  it 
was  found  that  a  right  of  hunting  and  fowling  over  a  separate  estate 
was  not  efiTectually  conveyed  to  the  Crown  vassal  by  the  words  'cum 
aueupcUtonibtis  et  venatumUms'  merely  in  the  tenendas  clausa^ 

The  meaning  of  the  various  terms  descriptive  of  pertinents  or  acces- 
sories, usuaUy  occurring  in  the  old  form  of  the  tenendas,  is  explained  in 
Boss's  Lectures,^  and  also  by  Erskina^ 

The  next  clause  is  the  reddendo,  which  also  derives  its  name  from  Clause  of 
the  first  word  in  the  corresponding  clause  in  the  Latin  charter, '  reddendo       ^    * 
inde  anntuUim*  etc.    It  is  this  clause  which  fixes  the  nature  and  amount 
of  the  payments  or  prestations  to  be  made  or  performed  by  the  vassal 
to  the  superior. 

In  modem  grants  we  seldom  meet  with  any  stipulation  except  for 
a  payment  in  money  or  grain.  But  in  those  of  older  date,  services  of 
various  kinds  were  very  frequent.  By  the  Clan  Act,  all  clauses  in 
charters,  stipulating  for  services  of  personal  attendance  on  the  superior, 
hosting,  hunting,  watching,  and  warding,  were  annulled;  and  in  lieu 
thereof  money  compensation  was  made  payable ;  the  amount  to  be  fixed 
by  the  Lords  of  Session,  supposing  the  parties  themselves  could  not 
agree.*     The  compensation  was,  in  general,  fixed  on  very  moderate 

1  Enkine,  u.  3.  24.  ^  Boss's  Lectures,  il  166. 

«  10  &  11  Vict.  cap.  61.  *  Erskine,  ii.  6.  6,  et  »eq. 

»  Aboyne  v.   FarquharsoD,   16th  Nov.  •  1  Geo.  L  Stotute  2,  cap.  64,  sects.  10, 

1814,  F.  C;  affirmed  22d  April  1818,  6  11,  &  12. 
Paton*8  App.  380. 


*  But  it  may  in  some  cases  raise  a  presumption  in  favour  of  the  grantee,  so  as  to 
entitle  him  to  establish  a  right  by  evidence  of  possession— See  Lord  Advocate  t;. 
Sinclair,  7th  June  1867,  6  Macph.  (H.  L.)  97. 
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principle&  Other  prestations,  of  a  character  different  firom  that  of 
militauy  service,  may  be  said  generally  to  remain  in  force.  An  obliga- 
tion on  the  vassal,  on  his  own  expense,  to  uphold  a  boat  vdth  rowes  and 
steersman,  and  all  things  necessary  for  the  use  of  the  superior  and  his 
family,  and  to  keep  the  superior's  mansion-house  wind  and  water-tight, 
was  held  not  to  fall  under  the  Statute.^  An  obligation  to  ddiver  a  ob- 
tain quantity  of  peats  at  a  castle  specified  was  found  to  remain  in  force, 
though  the  castle  had  fallen  into  ruins,  and  the  vassal's  lands  had  do 
mosses  yielding  peats.'  Agricultural  services  and  carriages,  such  n 
furnishing  reapers  in  time  of  harvest  yearly,  are  exigible  only  if  called 
for  within  the  year.  But  arrears  of  pajnnents  in  kind,  sudi  as  kain 
fowls,  are  exigible  for  years  bygone.'  Such  arrears  are  payable  dtha 
in  kind  or  according  to  the  market  value  of  the  articles  in  the  8e?enl 
years  over  which  the  arrears  extend.*  * 

The  feu-duty  is  not  only  a  burden  on  the  lands,  but  a  debt  for  whidi 
the  vassal  is  personally  b'able.  The  charter  constitutes  a  contract  wUdli 
gives  a  personal  action  for  pajnnent ;  and  the  vassal  remains  liaUe  both 
for  bygone  and  future  feu-duties,  notwithstanding  the  sale  of  his  lands, 
until  the  purchaser  becomes  vassal  by  obtaining  an  entry  from  the 
superior,  and  subjecting  himself  to  the  personal  obligation.^  Upon  sadi 
entry  delegation  takes  place ;  the  burden  of  future  feu-duties  falls  upon 
the  new  vassal,  with  entire  relief  to  the  old,  except  as  to  bygcmes.*^ 


^  Duke  of  ArgyU  v.  Creditors  of  Tarbert, 
5th  Feb.  1762,  M.  14,495. 

>  Munro  v,  M'Kenzie,  20th  Jane  1763, 
M.  14,497. 

^  Young  V,  Brace,  7th  Dec.  1693,  M. 
13,071. 

^  Duke  of  Hamilton  v.  Mather,  15th 
Dec    1835,    14   Sh.    162;   affirmed    12th 


May  1837,  2  Sh.  ft  M<L.  App.  586i  Hk 
report  does  not  say  in  whose  o^^km  the 
kain,  or  the  money,  was  to  be  payable. 

^  Hyslop  V,  Shaw,  13th  Maich  1863, 1 
Macph.  535. 

0  Wallace  v.  Ferguson,  29th  Jan.  1739, 
M.  4195. 


^  The  (Conveyancing  Act  of  1874  (37  ft  38  Vict.  cap.  94)  makes  the  following  pro- 
vision for  the  commutation  of  carriages  and  services : — 

1.  If  for  any  period  of  five  years  they  have  been  commuted  to  an  annual  nooey 
payment,  by  agreement  between  the  superior  and  vassal,  *  whether  reduced  to  writing 
or  not,  and  whether  express  or  implied  from  the  conduct  or  actings  of  the  psrtiei,' 
and  have  not  thereafter  been  exacted  and  performed,  such  annual  payment  is  to  be 
deemed  to  be  the  value  in  time  to  come  of  such  carriages  and  servioes;  and  ^ 
superior  is  bound  to  accept  it  in  lieu  of  tiie  carriages  and  services — sect.  20l 

2.  In  case  of  no  such  commutation  by  agreement,  either. party  may  apply  to  the 
Sheriff  within  whose  jurisdiction  the  lands  lie,  to  determine  summarily  the  sdhbiI 
value,  and  his  determination  is  final ;  and  the  superior  must  accept  the  annual  sam  « 
determined  in  lieu  of  such  carriages  and  services — ib. 

In  the  first  case,  the  parties  will  execute  a  memorandum  in  the  form  of  Sdiednla 
(G)  annexed  to  the  Act,  expressing  the  amount  of  the  annual  money  payment,  aad^  i> 
the  second  case,  the  annual  amount  will  be  instructed  by  the  Sheriff's  decree. 

On  the  memorandum,  or  on  an  extract  of  the  Sheriff's  decree,  being  recorded  in  tke 
Register  of  Sasines,  the  annual  money  value  contained  in  such  memorandum  or  extitci 
is  to  be  deemed  to  be  feu-duty  with  iil  its  legal  qualities,  and  will  form  an  additJoa  lo 
any  existing  feu-duty,  and  the  superior's  rights  to  the  carnages  and  servioes  wiD  be 
held  to  be  discharged — sect.  21. 

Entails  are  declared  to  be  no  bar  to  such  discharge,  redemption,  and  commntafcioo— i^ 

b  A  disponee  duly  infeft  is  now  held  to  be  entered  with  the  saperior  as  at  the  dste 
of  registration  of  his  infeftment  in  the  Register  of  Sasines,  without  the  supsfior's 
intervention.     This  implied  entry  does  not»  however,  of  itself,  relieve  the  diipooer  or 
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The  vassal,  moreover,  cannot  renounce,  or,  as  it  is  called,  'refute'  his  feu  claiwk o? 

xMoito  superiore,  to  the  effect  of  becoming  free  of  the  personal  obligation  *^'^'''^^- 

even  for  future  feu-duties.^    And  where  the  vassal,  besides  undertaking 

his  obligation  in  the  usual  form  by  the  feu-charter,  or  by  a  feu-contract, 

grants  a  separate  personal  bond  to  the  superior,  binding  himself,  and  his 

heirs  and  successors,  for  payment  of  the  feu-duty,  the  obligation  in  the 

personal  bond  is  independent  of  that  constituted  by  the  feu-charter  or 

feu-contract     The  obligation  arising  from  the  proper  feudal  contract 

passes  with  the  lands ;  but  that  contained  in  the  personal  bond  remains 

incumbent  on  the  granter  of  the  bond,  notwithstanding  the  sale  of  the 

lands,  and  is  not  got  rid  of  by  the  entry  of  the  purchaser  as  vassal^ 

The  obligation  under  the  separate  personal  bond  remains  permanently 

a  burden  on  the  granter  of  the  bond,  who  cannot  get  rid  of  it  except  by 

consent  of  the  grantee.     The  feu-duty  forms  a  charge  also  on  the  lands. 

The  payment  of  it  is  one  of  the  conditions  of  the  grant.      And,  the 

superior  having  a  real  legal  estate  in  the  lands,  having  in  fact  the  right 

to  the  lands,  and  to  eject  the  vassal  if  he  does  not  fulfil  the  condition 

by  paying  the  feu-duty,  the  feu-duty  is  a  real  and  preferable  burden  on 

the  lands, — a  debitum  fundi.     It  is  part  of  the  reserved  estate  in  which 

the  superior  stands  infefb ;  and  the  superior's  claim  for  payment  of  the 

feu-duty  is  ranked  as  a  burden  on  the  feu,  in  preference  to  the  claim  of 

any  third  party  upon  such  feu  made  through  the  vassal     The  lands, 

as  given  out  to  the  vassal,  and  held  by  him,  are  subject  to  the  burden ; 

and  he  cannot  give  any  right  to  the  lands  otherwise  than  subject  to  the 

aame  burden.    The  superior's  right  to  the  feu-duty  is  preferable  to  the 

vassal's  right  to  the  lands. 

Feu-duties  do  not  bear  interest  by  law  until  a  judicial  demand  for 
payment  is  made.  After  such  demand,  interest  runs  ex  mord;^  and 
vrhere  the  price  of  the  site  of  a  burnt  tenement  in  a  royal  burgh,  sold 
Under  authority  of  the  Act  1663,  cap.  6,  was  consigned  in  bank  in  a 
process  of  multiplepoinding,  and  the  superior  wcu9  ranked  preferably 
thereon  for  arrears  of  feu-duty,  he  was  found  entitled  to  bank  interest 

^  Hunter  v.  Boog,  16th  December  1834,  Brown's  Trustees  v.  Webster,  26th  March 

13  Sh.  205.  1855,  2    Macq.    App.   40;    reversing   the 

'  King's  College  of  Aberdeen  v.  Hay,  judgment  of  the  Court  of  Session,  1 1th 

llth    Aug.    1854,    1    Macq.   App.   526;  March  1852,  14  D.  680. 

^e versing  the  judgment  of  the  Court  of  ^  Tweeddale  v.  Aytoun,  2d  March  1842, 

Session,   llth  March   1852,   14  D.   675;  4  D.  862. 


Pormer  vassal  from  liability  for  future  fen-duties,  or  from  performance  of  the  obliga- 
tions of  the  feu.  For  obtaining  such  relief,  it  is  necessary  that  he  shall  give  the 
superior  a  formal  notice  in  the  form  of  Schedule  (A)  annexed  to  the  Act  of  1874.  In 
the  event  of  his  having,  through  failure  to  give  the  necessary  notice,  been  obliged  to 
|iay  any  feu-duties  for  which  his  disponee  was  the  proper  debtor,  he  is  entitled  to 
recover  them  from  the  latter ;  and,  for  that  purpose,  all  remedies  competent  to  the 
^niperior  for  recovery  of  feu-duties  are  to  be  held  as  assigned  to  him,  to  the  effect  of 
enabling  him  to  recover  payment  of  any  sums  so  paid  by  him—  sect.  4,  subsect.  2,  of 
Act  of  1874  (37  &  38  Vict  cap.  94). 

The  same  subsection  declares  what  shall  be  considered  sufficient  evidence  that  the 
Conner  proprietor  has  sent  the  statutory  notice. 
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CiJiusB  OP        on  the  arrears  from  the  date  of  the  consignation.^    It  is  usual,  however, 
REDD  j^  modern  feu-rights,  to  stipulate  for  payment  of  interest,  and  likewise 


for  a  fifth  part  more  of  penalty  in  case  of  failure.     In  these  cases, 
terms  of  the  obligation  are  similar  to  those  of  a  bond  of  annuity ;  and 
the  rate  of  interest,  which  in  general  will  be  five  per  cent  per  anniUD, 
should  now  be  expressed. 
PATifKNTs  ON  Tho  reddeudo  usually  stipulates  for  payment  of  one  year's  feu-duty, 

SNTRY  OP  HEIRS  •/  *  *     «/  •»  •' 

AND  SINGULAR  ovcr  aud  above  the  current  feu-duty  of  the  year,  on  the  entry  of  each 
BuocissoBs.  j^^^ .  ^j^^  following  being  the  words  used :  '  Doubling  the  said  feu-duty 
'  the  first  year  of  the  entry  of  each  heir  to  the  said  lands,  as  use  is  of 
'  feu-farm/  This  means  that  each  heir  shall  pay  for  the  year  of  his 
entry  two  years'  feu-duties ;  one  for  relief  or  entry-money,  and  the  other 
as  the  ordinary  payment  due  for  the  year.  The  extra  year's  feu-duty  is 
due  whether  stipulated  for  or  not'  If  it  is  intended  to  make  the  heir 
pay  two  years'  feu-duties,  in  name  of  relief  or  entry-money,  the  simplest 
course,  I  think,  is  to  say — *  Paying  the  sum  of  £  (that  is,  the 

'  amount  of  two  years'  feu-duty)  for  the  entry  of  each  heir,  over  and 
'  above  the  feu-duty  of  the  year  in  which  such  entry  shall  take  place.' 
But  the  more  usual  way  is  to  say — '  Doubling  the  said  feu-duty  the  first 

*  year  of  the  entry  of  each  heir  to  the  said  lands,  besides  paying  the  feu- 

*  duty  of  the  year  in  which  such  entry  shall  take  place.'  The  same  result 
arises  when  the  obligation  is  to  pay  '  a  duplicand  of  the  said  feu-duty 
over  and  above  the  feu-duty  of  the  year.' '  In  the  Earl  of  Zetland's 
case  an  inquiry  was  made  into  the  practice,  and  a  tabular  view  contained 
in  the  report  gives  seven  different  forms  of  the  clause,  each  inferring  the 
pa3rment  by  the  heir,  upon  his  entry,  of  two  years'  feu-duty  over  and 
above  the  feu-duty  of  the  year  in  which  the  entry  takes  place.  In  regard 
to  singular  successors,  or  strangers,  the  charter  may  either  stipulate  for  a 
particular  amount  or  rate  of  entiy-money ;  that  is,  it  may '  tax  the  entry/ 
as  it  is  technically  called ;  or  it  may  leave  the  legal  rule  of  liability  to 
operate,  in  which  last  case  a  yearns  free  rent  or  value  is  payable  for 
the  entry.  I  will  notice  the  rules  for  ascertaining  the  free  rent,  when 
considering  the  subject  of  the  completion  of  titles  in  the  person  d 
singular  successors.  I  may  remark  here  that^  where  lands  are  feued  out 
at  high  rates  of  feu-duty,  a  heavier  burden  may  be  imposed  by  stipu- 
lating for  one  year's  or  two  years'  feu-duty,  on  the  entry  of  singular 
successors,  than  by  allowing  the  legal  rule  to  operate.  Because^  in 
estimating  the  free  rent,  the  feu-duty  of  the  year  is  to  be  deducted ;  and 
it  may  be  that  the  rent  remaining  after  that  deduction  is  not  equal  to 
the  amount  of  one,  or,  at  all  events,  of  two  years'  feu-duty.  If  the 
entries  of  singular  successors  are  to  be  taxed,  one  and  the  same  danse, 
or  the  same  form  of  words,  may  be  employed  for  that  purpose,  as  with 
reference  to  the  entry  of  heirs.      Where  the  amount  is  considerable,  it 

^  Pollock  V.  Magistrates  of  Edinburgh  '  Earl  of  Zetland  v.  Camn  Co.,  SOU 

28th  Jan.  1862,  24  D.  372.  June  1841,  3  D.  1124. 

'  Erskine,  IL  5.  48. 
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13  not  nntisaal  to  stipulate  for  penalty  and  interest,  as  in  the  case  of  an  Clausr  of 
ordinary  money  liability. 

In  modem  practice,  and  specially  in  connection  with  feus  for  building 
purposes,  these  casualties  are  frequently  reduced  into  fixed  periodical 
payments ;  the  interval  at  which  they  successively  fall  due  being  from 
eighteen  to  twenty-five  years.  This  is  a  great  improvement  on  the  older 
system,  which  leaves  them  to  depend  on  the  lives  of  successive  vassals. 
It  would  be  a  further  improvement  if  they  could  be  commuted  into  fixed 
mnual  payments,  and  the  casual  payments  abolished  altogether. 

In  blench-holdings,  it  is  not  usual  to  insert  the  obligation  to  double 
he  blench-duty  on  the  entry  of  heirs ;  but,  if  it  is  intended  to  tax  the 
intry  of  singular  successors,  an  express  clause  is  requisite.  Should 
Lothing  be  said  on  the  subject,  the  general  rule  of  law  will  operate,  and 
ne  year's  free  rent  will  be  payable  by  singular  successors  as  entry- 
aoney.* 

After  the  reddendo,  the  order  of  the  clauses  in  the  new  and  old  Claitses 
byles  respectively  varies,  and,  in  most  instances,  their  form  also.     The  ^i^^^ 
lanses  are  as  follows : — 


New  Style. 

Assignation  to  writs,  and  clause  as 
to  exhibition  or  delivery  thereof. 

Assignation  to  rents. 

Clause  as  to  feu-duties  and  casualties 
to  the  sellers  superior,  and  public  and 
parish  bordena 

Clause  of  warrandice. 

Clause  of  registration  and  testing- 
clause. 


Old  Sttlb. 

Clause  of  warrandice. 

Assignation  to  writs. 

Assignation  to  rents. 

Clause  of  warrandice  thereof. 

Clause  settling  the  obligations  of 
uyer  and  seller,  respectively,  as  to 
be  payment  of  feu-duties  to  the  seller's 
nperior,  and  of  public  and  parochial 
ordens. 

Clause  as  to  the  exhibition  or  deli- 
ery  of  writs. 

Clause  of  registration. 

Precept  of  sasine  and  testing-dause. 

Before  the  passing  of  the  Titles  Act  of  1858,  the  modem  form  con- 
Euned  a  precept  of  sasine  equally  with  the  old  form ;  the  style  of  the 
•recept  being  shorter  and  more  simple. 

The  import  of  the  clauses  is  nearly  the  same,  both  under  the  old 
nd  new  forms ;  and  I  propose  to  explain  them  in  the  order  of  the 
nodern  deed.l' 

The  first  is  the  assignation  to  writs.     The   form  in  the  Lands  assignation 
transference  Act  is, — *  And  I  assign  the  writs,  and  have  delivered  the  '^^  "^^^^^^ 

^  Under  the  Act  of  1874  no  agreement  can  now  be  lawfully  entered  into  for  feoing 
ind  with  a  stipalation  for  payment  of  casualties  on  the  entry  of  heirs  and  singular 
ncceesors.  Any  casualty  stipulated  for  must  be  of  certain  amount,  and  the  times  at 
rhich  it  is  payable  must  also  be  certain.  If  the  feu-right  makes  no  provision  for 
tayment  of  casualties,  none  will  be  payable— sect.  23. 

b  No  change  has  been  made  in  the  import  of  these  clauses  by  the  recent  Acts  of 
868  and  1874— see  sect  8  of  Act  of  1868. 
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Assignation     same  according  to  inventory ;'  which  clause  the  Statute  declaies  to 
TO  WRITS.         import,    unless   specially   qualified,   'an  absolute   and  unconditionsl 

'  assignation  to  such  writs  and  evidents,  and  to  all  open  procuiatoiies 
'  and  precepts  therein  contained,  to  which  the  disponer  has  right'^ 
This  result  is  beyond  the  province  of  the  original  charter,  being  appio- 
priate  to  the  disposition  of  an  existing  estate,  the  titles  of  which  lie 
transferred  absolutely,  and  delivered  along  with  the  estate  itseli  Bat 
by  the  charter  we  are  creating  a  new  estate.  The  granter  of  the  chaita 
does  not  transfer  the  writs  absolutely,  because  they  contain  his  own 
right,  as  well  as  the  new  estate  ;  indeed,  in  one  view,  the  charter  is  tiie 
only  writ  applicable  to  the  new  estate ;  as,  in  a  strictly  feudal  sense, 
none  of  the  previous  writs  contain  that  particular  estate.  It  was  not 
feudally  in  existeuce  at  the  time  when  these  previous  writs  were 
executed.  But  the  charter  not  only  creates  a  new  estate,  but  operates 
the  transfer,  to  a  certain  extent  and  effect,  of  the  granter^s  existii^ 
estate ;  and,  if  the  title  of  the  new  vassal  is  objected  to,  he  must  M 
back  on  the  granter^s  title  to  support  it  The  new  vassal  has  thus  a 
material  interest  in  the  existing  titles,  and  in  obtaining  exhibition  of  them 
when  they  are  required;  and  the  charter,  accordingly,  expresses  tJie 
clause  relative  to  the  writs,  as  follows,  viz. : — '  And  I  assign  the  writs, 
'  but  to  the  effect  only  of  maintaining  and  defending  the  right  of  the 
'  said  B.  in  the  said  lands  :  for  which  purpose  I  oblige  myself  to  make 
'  the  same,  to  the  extent  of  a  legal  progress,  forthcoming  on  all  necessaiy 
'  occasions,  conform  to  an  inventory  thereof  subscribed  by  me,  as  relative 
'  hereto ;  and  that  on  the  receipt  of  the  said  B.  and  his  foresaids,  and 
'  their  obligation  to  re-deliver  the  same  within  a  limited  period,  and 
'  under  a  suitable  penalty  in  case  of  failura' 

In  reference  to  this  clause,  you  will  remember  that,  where  the  writs 
are  to  be  assigned  to  any  effect  beyond  what  is  appropriate  to  them 
simply  as  feudal  titles,  the  assignation  requires  to  be  amplified  If,  for 
example,  the  granter  of  the  charter  holds  an  obligation  of  relief  against 
augmentation  of  minister's  stipend,  or  public  or  parish  burdens  of  any 
kind,  such  obligation  ought  to  be  specially  assigned,  as  far  as  it  relates 
to  the  lands  disponed ;  and  the  form  of  the  assignation  ought  to  be  just 
as  full  and  explicit  as  that  of  the  assignation  of  an  ordinary  bond  or 
similar  writing.  We  are  not  here  dealing  with  obligations  of  the  above 
nature  by  a  superior  to  his  vassal,  which,  as  already  observed,  are 
renewed  with  every  renewal  of  the  investiture.  We  are  considering  the 
original  charter  creating  a  new  fee  or  feudal  estate,  and  the  case  of  the 
disponer  having  right  to  obligations  of  relief  of  augmentation  of  stipend; 
and  if  the  charter,  in  such  circumstances,  expresses  merely  the  usual 
assignation  of  writs,  it  will  be  held  to  transfer  no  more  than  is  covered 
by  such  assignation  in  an  ordinary  case  of  the  transfer  of  lands  without 
special  obligations  of  warrandice  or  otherwise.  The  clause  of  assigna- 
tion to  writs  makes  reference  to  '  a  legal  progress,'  the  meaning  of  which 

UO  &  11  Vict  cap.  48,  sect  3. 
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ill  be  explained  in  connection  with  dispositions  operating  the  trans-  Assignation 

.       .  r        J.    i.       a  TO  WRITS. 

ission  of  estates. 
We  next  have  the  assignation  to  rents.    This  clause,  in  the  new  assignation 

to  R£NTS« 

im,  imports,  unless  specially  qualified,  assignation  to  the  rents  to 
)come  due  for  the  possession  following  the  term  of  entry,  according  to 
le  legal  and  not  the  conventional  terms ;  unless  in  the  case  of  forehand 
nts,  in  which  case  it  is  held  to  import  an  assignation  to  the  rents 
lyable  at  the  conventional  terms  subsequent  to  the  date  of  entry. 

In  explanation  of  the  expressions, '  legal  terms,' '  conventional  terms,'  Lboal  and 
id  *  forehand,'  as  applied  to  rents,  it  may  be  necessary  to  state  shortly  tbrms  and 
At  the  rent  of  lands  for  every  half-yearly  term  is  legally  due  on  the  r^StsI^^ 
st  day  of  the  term,  that  is  at  Whitsunday  (15th  May)  and  Martinmas 
Ith  November)  yearly.  But  in  proper  agricultural  possessions  such 
nt  is  seldom  conventionally  due,  that  is,  is  seldom  made  payable  by 
e  agreement  of  parties,  until  six  or  nine  months,  and  sometimes  not 
itil  twelve  months  later.  The  rent  may  be  called  the  landlord's  por- 
^n  of  the  produce ;  and,  as  it  should  be  paid  out  of  the  produce,  the  con- 
mtional  postponement  of  the  payment  takes  place  to  allow  the  tenant 
me  to  reap  and  sell  his  crop,  and  pay  the  rent  out  of  the  proceeds.  To 
Ji:e  an  example:  Suppose  that  the  tenant  enters  at  Martinmas  1856;  he 
IS  been  half  a  year  in  possession  by  Whitsunday  1857,  which,  accord- 
igly,  is  the  legal  term  when  the  rent  for  the  half-year's  possession  after 
[artinmas  1856  is  due ;  but  he  has  neither  disposed  of,  nor  even  reaped, 
ly  crop ;  and  the  conventional  term  of  payment  of  that  half-yearns 
tnt  may  be  Martinmas  1857,  or  even  Candlemas  or  Whitsunday  1858; 
f  one  of  which  terms  he  has  certainly  reaped,  and  ought  to  have  dis- 
used of,  the  crop  of  1857.  At  each  term  of  Whitsunday  and  Martin- 
as,  therefore,  there  is  due,  legally,  the  half-year's  rent  for  the 
Dssession  during  the  term  then  ended.  And  at  the  same  time,  or 
ter,  as  the  case  may  be,  there  is  usually  due  conventionally,  or  by 
rreement  of  parties,  the  half-yearns  rent  for  the  possession  during  a  term 
receding  that  which  has  just  ended.  But  the  rent  for  the  possession 
uring  the  term  preceding  the  purchaser's  entry  belongs  to  the  seller ; 
3  was  the  owner  of  the  lands  during  that  term ;  and  the  statutory  form, 
)cordingly,  gives  the  purchaser  the  rents  falling  due  for  the  possession 
iter  his  entry,  according  to  the  legal,  and  not  the  conventionsd,  terms  of 
sijonent  A  purchaser,  therefore,  with  entry  at  Martinmas  1856,  does 
Dt  draw  the  rents  conventionally  due  at  or  after  Whitsunday  1857,  so 
.r  as  these  are  in  respect  of  the  possession,  up  to,  or  preceding,  Martin- 
las  1856,  the  date  of  the  purchaser's  entry.  The  purchaser  has  right  to 
le  rents  legally  due  for  the  possession  after  the  term  of  his  entry,  and 
D  more.  That  is  the  fair  and  ordinary  arrangement ;  and,  when  any 
teration  is  to  be  made  on  it,  you  will  keep  in  mind  the  necessity  of 


^  Section  50  of  the  Act  of  1874  prescribes  ft  form  for  assignfttions  or  conveyances  of 
>ligations  or  rights  of  relief,  which  will  be  found  in  Schedule  (M)  annexed  to  the  Act. 


632  LECTURES  ON  CONVEYANCING,      [br.  in.  m.  l 

absionation     showing  explicitly  the  nature  and  extent  of  such  alteration ;  as  in  dubio 

TO  RENTS.         ^j^g  usual  arrangement  will  be  presumed. 

Grass  or  And  here  it  will  be  important  to  keep  in  view  the  peculiarities  con- 

PABTURB  FARMS  i  *.  *. 

'  nected  with  grass  or  pasture  farms,  or  with  farms  consisting  partly  d 
pasture,  partly  of  arable  land.    In  such  farms,  the  tenant  usually  enten 
to  the  houses  and  pasture  land  at  Whitsunday,  and  to  the  arable  land, 
if  any,  as  there  almost  invariably  is,  at  the  separation  of  the  com  crop 
from  the  ground,  or  Martinmas  following.     And  it  is  held  that  at  flid 
Whitsunday,  being  the  day  of  the  entry  to  the  houses  and  pasture,  there 
is  legally  due  half  a  year's  rent    Independently,  therefore,  of  stipoli- 
tion  or  understanding  to  the  contrary,  a  tenant  entering  to  such  lands 
at  Whitsunday  would  be  liable  to  pay  half  a  yearns  rent  on  the  daj 
when  he  entered ;  and  the  seller,  giving  entry  to  the  purchaser  at  the 
same  Whitsunday,  would  have  right  to  that  half-yearns  rent  so  payabk 
by  the  new  tenant. 
Arable  farms.       xhis  rule  is  different  from  that  prevailing  in  the  caoe  of  arable  firaw. 
The  tenant  in  such  farms,  no  doubt,  often  enters  to  the  houses  and 
grass  at  Whitsunday,  and  to  the  arable  land  at  the  separation  of  the 
crop,  or  Martinmas  following.    But  he  is  in  no  case  legally  liable  to 
pay  any  rent  on  the  day  of  his  entry  to  the  houses  and  grass,  nor  even 
at  the  Martinmas  following.     His  legal  liability  (independently  of  con- 
trary stipulation)  commences  at  the  term  of  Whitsunday,  twelve  months 
after  entry  to  the  houses  and  grass,  and  six  months  after  entry  to  tiie 
arable  lands. 
Farms  partly  When  the  farm  is  partly  arable,  partly  pasture,  it  is  necessary  to 

partly  pas-  ascertain,  as  a  matter  of  fact,  the  general  character  of  the  farm,  as 
chiefly  arable  or  chiefly  pasture ;  and  that  will  apparently  be  decided 
by  the  answer  to  the  question,  from  which  of  the  two  sources — ^the 
arable  land  or  the  pasture  land — are  the  tenant's  profits  chiefly  derived? 
That  point  of  fact  being  ascertained  and  settled,  the  farm  will  be  dealt 
with  (as  to  the  legal  right  to  the  rents)  in  the  same  way  as  if  it  had 
been  wholly  pasture  or  wholly  arable,  according  as  the  pasture  or  the 
arable  land  is  found  to  predominate.  There  will  be  no  distribution  of 
the  rent,  giving  so  much  to  the  arable  land  and  so  much  to  the  pasture. 
If  the  arable  predominates,  the  pasture  will  be  held  as  an  accessory  or 
pertinent  ;  and,  if  the  pasture  predominates,  the  arable  will  be  held  as 
an  accessory  or  pertinent.^ 

Practically,  this  is  a  matter  of  very  considerable  consequence  in  refer- 
ence to  the  entry  of  a  purchaser.  If  the  farm  is  wholly  arable  or  wholly 
pasture,  it  is  not  likely  that  there  will  be  much  nusunderstanding; 
because  the  rules,  applicable  to  each  class  of  C6ises,  are  well  defined  and 
distinct.  But,  where  the  farm  is  partly  arable  and  partly  pasture,  there 
is  risk  of  misunderstanding  and  disappointment.  Thus,  if  a  farm  is 
chiefly  pasture,  the  purchaser,  entering  at  Whitsunday,  will  derive  no 
benefit  from  the  corn  crop  then  in  the  ground.     It  is  an  adjunct  or  per- 

^  Petley  v.  M'Kenade,  2l8t  Nov.  1805,  Hume,  186,  and  cases  there  cited. 


TURK. 
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tinent  of  the  preceding  yearns  grass  crop,  and  belongs  to  the  seller.  And,  assignation 
on  the  other  hand,  if  the  farm  is  chiefly  arable,  the  purchaser  will  draw 
the  rent  arising  not  only  from  the  last  half  of  the  com  crop  in  the 
groTind  at  the  time  of  his  entry,  when  that  shall  &11  due,  but  also  of  the 
grass  crop  of  the  preceding  year,  which,  in  the  case  supposed,  is  an  ad- 
junct or  pertinent  of  the  com  crop.  But  where  the  purchaser  of  an 
estate,  entirely  pastoral,  obtained  entry  at  Whitsunday  1856,  with  right 
expressly  to  tiie  rents  to  become  due  for  the  possession  from  and  after 
that  term,  this  was  held  a  special  contract ;  and  the  purchaser  was  found 
entitled  to  the  rents  due  at  Martinmas  1856,  under  leases  to  tenants  who 
entered  at  the  Whitsunday  term,  and  were  bound  to  pay  the  first  year's 
rent  at  the  terms  of  Martinmas  and  Whitsunday  following  their  entry. 
Having  entry  at  Whitsunday  only,  and  no  possession  previously,  the 
rent  payable  at  the  Martinmas  following  could  be  only  for  the  posses- 
sion fix)m  the  Whitsunday.  The  purchaser's  right  was,  therefore,  held 
to  be  good,  by  the  express  terms  of  the  conveyance  in  his  favour; 
whether  or  not  these  rents  were  legally  due  at  the  Whitsunday  (the 
term  of  his  own  entry),  and  only  payable  at  the  Martinmas  following.^ 

Bents  are  said  to  be  forehand  when  they  are  conventionally  due  be-  Forehand 
fore  the  legal  term  comes, — when,  for  example,  a  tenant  entering  at 
Martinmas  pays  a  whole  or  half  a  year's  rent  on  his  entry,  or  at  some 
time  before  it  is  legally  due.  In  such  cases  (which  are  not  very 
common  in  Scotland)  the  purchaser's  right,  under  the  Statute,  does  not 
draw  back.  He  receives  whatever  is  conventionally  payable  after  the 
term  of  his  entry,  but  no  mora  The  result  may  be  that  he  does  not 
receive  the  whole  rent  applicable  to  the  possession  of  the  lands  after  the 
term  of  his  entry.  In  a  case  where  rents  were  payable  forehand,  the 
purchaser  bought  with  entry  at  Martinmas  1856,  the  seller  having  right 
expressly  to  the  rents  of  crop  1856,  described  as  '  being  those  payable 
at  Candlemas  and  Lammas  1857.'  The  seller  uplifted  the  rents  so  pay- 
able ;  but  on  its  being  proved  that  they  were  forehand,  and  were  tmly 
due  for  crop  1857, — that  is,  for  the  possession  from  Martinmas  1856  to 
Martinmas  1857,  which  clearly  the  seller  had  not  reserved, — ^the  Court 
preferred  the  purchaser,  to  whom  they  appointed  the  rents  to  be  paid 
over.* 

The  provisions  of  the  Acts  now  referred  to*  call  for  careful  examina- 
tion of  leases,  and  of  the  proper  character  of  farms,  as  arable  or  pasture, 
before  concluding  the  sale  or  purchase  of  any  lands  which  are  in  the 
hands  of  a  tenant,  or  even  when  the  lands  are  in  the  natural  possession 
of  the  proprietor ;  for  it  does  not  appear  that  one  who  is  in  the  natural 
possession  of  a  farm  ought  to  be  in  a  different  position,  as  regards  the 
right  of  possession,  from  that  of  a  proprietor  who  has  let  his  lands  to  a 

^  Hunter  v,  Stewart,  19th  Nov.  1S57,  '  Dalrymple  v.  Bruce,  12th  Jane  1S60, 

20D.  60.  22  D.  1177. 


^  These  provisions  are  repeated  in  the  Consolidation  Act  of  186S,  sect.  8. 
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ASSIOITATION 
TO  BKMTS. 


Clause  of 
relief  from 
feu-dutie8 
and  pubuo 

BURDEN'S. 


tenant  After  informing  yourselves  as  to  the  £Ekct8»  you  can  make  pro- 
vision, if  required,  for  variations  on  the  statutory  arrangement  Butk 
me  remind  you  to  take  care  that  these  provisions  are  free  of  all  «m- 
biguity  of  expression ;  for  in  dubio  the  bargain  will  be  held  as  agit- 
able to  the  general  rules. 

The  right  to  the  rents  follows  the  acquisition  of  the  lands,  ind^a- 
dently  of  any  assignation ;  but  the  assignation  ought  always  to  lie 
inserted  in  the  charter  or  disposition ;  and  if,  from  any  cause,  the  dii- 
ponee's  right  is  not  to  be  made  immediately  real  by  r^[istratiflo,cr 
infefbment,  the  assignation  ought  to  be  intimated  to  Uie  tenanta  Ai 
assignation  of  rents,  however,  though  intimated,  would  not  pienil 
(except  as  to  arrears  of  rents)  in  competition  with  a  subsequent  diqwd- 
tion  from  the  seller,  first  followed  by  registration  or  infeftment ;  or  irith 
a  heritable  bond  by  the  seller,  first  duly  recorded.  So  far  as  regarded 
rents  current  and  future  at  the  date  of  the  publication  of  the  purchaao^s 
or  creditor's  title,  the  assignation  intimated  would  be  unavailing  in  such 
competition.  It  gives  a  mere  personal  right,  which  cannot  compete 
with  a  real  right,  bondfde  obtained,  and  first  duly  completed.* 

The  clause  in  the  older  form  was  of  the  same  import  as  the  new 
clause  is  by  the  Statute,  unless,  perhaps,  in  the  case  of  forehand  lenta 
Apart  from  special  stipulation,  the  old  clause  would  probably  have  gma 
to  the  disponee  right  to  the  rents  corresponding  to  the  possession  afier 
the  term  of  his  entry,  whether  payable  forehand  or  not.  But  the  pdst 
is  now  of  no  practical  importance. 

We  have  next  in  order  an  obligation  by  the  seller  to  leUeve  the 
purchaser  of  the  bygone  feu-duties,  casualties,  and  public  and  pazisli 
burdens.  The  words  of  the  new  style  are, — '  And  I  bind  myself  to  free 
'  and  relieve  the  said  B.  and  his  foresaids  of  all  feu-duties,  casualties, 
'  and  public  burdens ;'  and  their  statutory  import,  when  not  speciaDf 
qualified,  is  an  obligation  on  the  seller  to  relieve  the  purchaser  of  aD 
feu-duties,  or  other  duties,  and  services,  or  casualties,  payable  to  tbe 
seller's  superior,  and  of  all  public,  parochial,  and  local  burdens  due  from 
or  on  account  of  the  lands  prior  to  the  date  of  entry.  This  is  to  the 
same  effect,  as  regards  bygones,  with  the  clause  in  the  older  form. 

In  reference  to  future  burdens,  such  as  cess,  poor-rates,  erectiofi 
and  reparation  of  parochial  buildings,  schoolmasters'  salaries  and  kcil 
assessments,  nothing  requires  to  be  said  in  order  to  throw  the  liabiliij 
upon  the  purchaser  of  the  lands,  nor  to  throw  on  him  the  burden  of  the 
minister's  stipend,  if  he  has  bought  the  teinds.  They  affect  him  and 
his  purchase  by  law,  and  as  matter  of  course.  But  the  case  of  fen- 
duties,  and  other  duties  and  casualties  to  the  seller's  superior,  is 
different  The  seller  retains  the  superiority.  He  retains  the  estate, 
holden  of  his  own  superior,  out  of  which  the  feu-duties,  etc,  are  da& 


'  Cnming  v.  Cuming,  2d  Dec.  1628,  and 
Huntly  V.  Hume,  13th  Dec.  1628,  M. 
2764 ;  Erakine  v.  Wallace,  2d  Nov.  1748, 


M.   2901 ;  Webster  v.   Donaldwn.  13tii 
July  1780,  M.  2902. 
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Accordingly,  if  it  is  intended  that  the  purchaser  shall  be  liable  for  the  Clausk  of 
future  feu-duties,  and  other  duties  and  casualties  to  the  seller's  superior,  rau-Duim^ 
a  special  obligation  to  that  eflfect  has  to  be  imposed  on  him  in  the  ^^' 
charter. 

The  term  '  casualties,'  as  here  used,  appears  to  apply  to  all  sums  due 
by  the  granter  to  his  superior,  in  consequence  of  the  feudal  relation 
subsisting  between  them,  and  to  include  the  composition  payable  for  the 
seller's  entry  with  his  superior.  But  (as  I  have  said),  this  being  the 
case  of  the  creation  of  a  new  feudal  estate,  the  vassal  is  not  liable  for 
the  casualties  attaching  to  the  reserved  superiority  without  express 
stipulation. 

A  further  point  requires  attention  in  cases  where  lands  and  tcinds 
are  disponed  together,  and  a  curmUo  feu-duty  is  stipulated  for  both.  In 
these  cases  it  appears  to  be  settled  that  one-tenth  part  of  the  cumtUo 
duty  is  to  be  held  as  effeiring  to  the  teinds,  and  to  be  liable  in  payment 
of  any  augmentation  of  stipend  to  be  imposed  after  the  vassal's  entry .^ 
But  the  superior  of  lands,  though  drawing  a  large  feu-duty  from  them, 
is  not  liable  in  assessment  for  building  the  parish  church.  He  is  not  a 
heritor  in  the  sense  of  the  Act  1663,  cap.  21.^  And,  unless  there  is  a 
special  agreement  to  the  contrary,  he  appears  not  to  be  liable  for  ordi- 
nary parochial  burdens.*  It  appears  formerly  to  have  been  held  that 
the  feu-duty  was  liable  to  bear  a  portion  of  various  public  and  parish 
burdens,  as  being  just  so  much  of  the  yearly  rent  or  produce  of  the 
lands  ;^  but  the  rule  is  different  now. 

If  the  burdens  on  the  lands  sold,  and  on  other  lands  retained,  have 
been  paid  in  cumvio,  it  will  be  foimd  convenient  to  specify  in  this 
clause  the  rule  for  dividing  the  cumvlo  biurdens,  or,  if  possible,  to  give 
the  actual  division  between  the  lands  sold  and  those  retained. 

We  next  have  the  clause  of  warrandice,  in  these  words — '  And  I  gittnt  clause  op 
warrandice ;'  meaning,  unless  specially  qualified,  absolute  warrandice  as  w^"^^*^*^- 
T^ards  the  lands  and  writs,  and  warrandice  from  facts  and  deeds  as 
regards  the  rents.  It  thus  embraces  the  two  separate  clauses  of  war- 
randice found  in  the  older  style, — the  one  applicable  to  the  lands,  and 
the  other  to  the  writs  and  rents.  In  ordinary  cases,  a  general  clause  of 
warrandice,  such  as  this  is  in  its  terms,  is  construed  according  to  the 
character  of  the  deed ;  being  absolute  when  the  grant  is  for  an  adequate 
price;  being  from  fact  and  deed,  past  and  future,  when,  though 
onerous,  the  grant  is  by  way  of  transaction;  and  being  from  future 
facts  and  deeds  only,  when  the  grant  is  gratuitous.  But  under  the 
Statute,  whatever  be  the  character  of  the  deed,  the  clause,  if  framed  as 
above,  will  import  absolute  warrandice  of  the  lands  and  writs.    Where 

1  Dandas  v.  Baikie,  13th  February  1793,  '  Murray  v.  Scott,  20th  February  1794, 

M.  14,820 ;  M'Ritchie's  Trustees  t;.  Hoi>e,      M.  15,092. 

26th  Feb.  1836,  14  Sh.  678.  *  Young  v.  Bruce,  7th  Dec.  1693,  M. 

13,071 ;  Treasurer  of  Edinburgh  v.  Co-heirs 

s  Dundas  v.  Nicolson,  2d  July  1778,  M.      of  Sheins,  25th  Feb.  1696,  M.  4188. 
8511.  *  See  auprd,  p.  215,  el  seq. 


636 


LECTURES  ON  CONVEY ANCISG.     [BB-nLmi 


Warrandiob 

CLAUBB. 


Epfbct  of 
warrandice 
as  regards 

PUBUO 
BURDENS, 
SERVirUDKS, 
KTC. 


the  arrangement  of  parties,  therefore,  is  that  the  warrandice  shall  be 
different,  it  is  now  indispensable  that  the  clause  be  specially  qualified 
accordingly. 

The  obligation  of  warrandice,  you  will  recollect,^  is  not  to  defend  tk 
lands  against  claims,  even  if  these  may  lead  to  eviction,  but  to  nab 
good  the-  loss  arising  upon  eviction  after  it  shall  have  taken  place.^  Ik 
lands  belong  to  the  purchaser,  who  must  defend  his  own  title,  and  be 
must  make  an  honest  bond  fide  defence.  In  case  of  eviction,  the  pur- 
chaser, holding  a  clause  of  absolute  warrandice,  has  a  claim  againsi  tiie 
seller  for  the  full  value  of  the  lands  as  at  the  time  of  eviction,  and  for 
the  expense  incurred  in  defending  his  title, — that  is,  for  the  full  amooBl 
of  his  loss.  But  no  action  lies  against  the  granter  of  the  wamndiee 
until  eviction  actually  takes  place.  Erskine,  however,  says  that^  if  a 
plain  ground  of  distress  shall  arise,  the  granter  of  the  charter  maybe 
sued  instantly, — for  example,  if  there  is  an  incumbrance  on  the  lands  to 
be  purged.^  Likewise,  if  the  liability  of  the  party  against  whom  die 
claim  lies  is  disputed,  action  of  recourse  may  be  brought  as  sooq  ib 
eviction  is  threatened.^  It  is  also  a  clear  rule  in  practice,  when  evktioa 
is  threatened  on  a  preferable  right,  to  intimate  the  danger  to  the  adei; 
in  order  that  he  may  have  an  opportunity  of  suggesting  any  oompeM 
defence,  or  otherwise  supporting  the  title,  and  protecting  against  die 
threatened  eviction,  if  he  has  any  good  ground  for  doing  so.  But  it  is  no 
defence  to  the  granter  of  the  warrandice,  that  he  was  not  made  a  paztf 
to  the  suit,  unless  he  can  point  out  a  defence  competent  and  omitted.^ 

Even  absolute  warrandice,  however,  does  not  give  relief  against  pub- 
lic and  parish  burdens  imposed  or  to  be  imposed  by  law, — nor  against 
loss  arising  by  fatality,^ — nor  against  servitudes  of  a  common  chancter, 
and  not  heavily  burdensome.^  In  all  these  cases,  if  it  is  intended  to 
throw  any  imusual  burden  on  the  seller,  an  express  obligation  to  the 
effect  agreed  on  is  required,  in  addition  to  the  ordinary  clause  of  wanaa- 
dice.  It  is  further  settled  that  even  an  obligation  of  relief  from  teisd, 
minister's  stipend,  and  all  public  and  parish  burdens  imposed  or  to  be 
imposed  on  the  lands,  except  poor-rates,  does  not  authorise  a  claim  of 
relief  from  burdens  imposed  by  subsequent  Statutes.  This  is  founded 
on  the  general  principle,  that  parties  cannot  be  held  to  have  had  in  riev 
burdens  imposed  imder  Statutes  not  existing  at  the  date  of  the  chaiter 
or  contract,  but  only  those  imposed  or  to  be  imposed  under  the  authoiitf 
of  Statutes  existing  at  that  date.^  The  whole  Judges  were  consulted  is 
Scott's  case,  the  report  of  which  contains  full  reference  to  the  authorities 
on  such  questions.     But  poor-rates,  though  assessed  in  terms  of  tbe 


^  See  imprcLy  p.  215,  et  geq, 

2  Stair,  u.  3.  46. 

3  Erskine,  ii.  3.  30. 

*  Melville  v.  Wemyas,  14th  Januftry 
1842,  4  D.  386. 

^  Clerk  V.  Gordon,  23d  June  1681,  M. 
16,605. 


*  Enkine,  ii  3.  23. 

'  Oordonaton  v.  Paton,  March  1682,  M. 
16,606. 

»  Soott  V,  Edmond,  25th  Jum  IS60, 12 
D.  1077. 
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provisions  of  the  Act  of  1845,  are  not  a  new,  but  an  old  burden ;  and  an 
obligation  granted  in  1826,  in  a  charter  of  lands  lying  in  a  parish  partly 
buigal,  partly  landward,  to  relieve  the  feuar  of  all  cess,  minister's  stipend, 
achoolmaster's  salary,  and  other  public  burdens  furth  of  the  ground  feued, 
was  held  to  cover  poor-rates  assessed  on  the  feuar  as  proprietor.^  ^ 
Whether  the  obligation  in  that  case  would  have  extended  to  poor-rates 
on  houses,  erected  on  the  feu  by  the  feuar,  was  specially  declared  not  to 
be  decided-b 

Mr.  Duff  says  that  tacks,  as  being  protected  against  singular  succes-  As  regards 
Bors  by  Statute,  and  being  the  prevailing  mode  of  deriving  profit  from  ''^^'^®' 
heritage,  have  been  adjudged  not  to  fall  under  the  ordinary  clause  of  war- 
randice ;'  that  is  to  say,  the  existence  of  a  tack,  whereby  the  purchaser 
is  excluded  from  the  actual  possession  of  the  lands  which  he  purchases, 
IB  no  ground  of  action  at  the  instance  of  the  purchaser  against  the  seller, 
nnder  the  clause  or  obligation  of  warrandice ;  and  Mr.  Duff  refers  to  two 
decisions  in  support  of  that  doctrine.  But  the  cases,  which  are  both  of 
▼ery  old  date,  do  not  support  the  doctrine  absolutely ;  and,  when  there 
is  any  lease,  it  is  the  invariable  practice  to  make  special  exception  of  it 
from  the  obligation  of  warrandice,  leaving  the  purchaser,  however,  to 
avail  himself  of  any  groimd  of  objection  to  the  lease  which  would  have 
been  competent  to  the  seller  himself!  The  usual  clause,  when  there  are 
leases,  is, — '  excepting  always  from  this  warrandice  the  current  tacks  or 

*  missives  of  tack  of  the  foresaid  lands,  for  all  the  years  and  terms  thereof 

*  still  to  run  and  unexpired ;  but  without  prejudice  to  the  said  £.'  (the 
purchaser)  '  and  his  foresaids  their  right  to  quarrel  and  reduce  the  same 
'  on  any  ground  in  law  not  inferring  recourse  upon  the  warrandice  therein 
'  against  me  or  my  foresaids,  or  those  whom  we  represent.'  The  above 
dause  ought  always  to  be  inserted  in  cases  where  there  are  existing 
leases. 

When  trustees  under  private  trust-deeds  are  the  sellers,  they  are  not 
bound  to  grant  absolute  warrandice  against  themselves  individually, 
even  if  they  have  sold  with  reference  to  articles  of  roup  which  bear  in 
general  terms  that  absolute  warrandice  is  to  be  granted.  They  are 
boond  to  grant  warrandice  on  their  own  part  from  Tts  and  deeds,  and 
to  bind  the  truster  in  absolute  warrandice ;  or  if,  as  is  usual,  the  trust- 
deed  contains  a  clause  of  absolute  warrandice  by  the  truster  in  their 
favour,  to  assign  that  clause  to  the  purchaser.^    And  the  trustee  under 

1  Lees  V.  Mackinlay,  11th  Nov.  1S57,  '  Forbes'   Trustees  v,   M*Intosh,   15ih 

20  D.  6.»  June  1822,  1  Sh.  497 ;  Durs  Feudal  Con- 

'  Duff's  Feudal  Conveyancing,  p.  89.  veyancing,  p.  90. 


*  See  also  Wilson  v.  Magistrates  of  Musselburgh,  22d  February  1868,  6  Macph.  483. 

b  It  wiU  be  so  extended  if  it  appears  from  the  terms  of  the  contract  to  have  been 
within  the  contemplation  of  the  parties  that  buildings  should  be  erected  on  the  feu — 
Nisbet  9.  Lees,  15th  June  1869,  7  Macph.  881.  See  iJso  the  observations  of  the  Judges 
on  this  subject  in  the  more  recent  case  of  Preston  v.  Magistrates  of  Edinburgh,  4th 
Feb.  1870,  8  Macph.  502. 
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a  private  trust  for  behoof  of  creditors  binds  the  creditors,  who  are  to  re- 
ceive the  price  of  the  land  sold,  absolutely,  only  to  the  extent  of  the 
sums  they  respectively  receive  out  of  the  price.* 

Where  the  warrandice  given  by  the  seller  upon  the  sale  of  lands  is 
from  fact  and  deed  only,  it  implies  that  there  has  been  a  transaction. 
Mr.  Duff  says, '  it  is  a  bargain  of  hazard ;'  accordingly,  though  evictaon 
shall  take  place,  if  the  grounds  of  the  eviction  are  not  the  £eu^  or  deed 
of  the  seller,  or  of  some  one  whom  he  represents,  there  is  no  daim 
against  him  upon  the  warrandice,  which  is  strictly  constmed.' 

We  now  come  to  the  clause  of  registration,  which,  in  the  new  foni, 
is, — '  I  consent  to  registration  hereof  for  preservation,'  importing,  unless 
specially  qualified, '  a  consent  to  registration  and  a  procuratoiy  of  regis- 
'  tration  in  the  Books  of  Council  and  Session,  or  other  Judges'  boob 
'  competent,  therein  to  remain  for  preservation  ;  and  also,  if  for  exeea- 
'  tion '  (which  is  not  the  case  in  the  form  we  are  considering), '  that  lettera 
'  of  homing  and  all  necessary  execution  shall  pass  thereon  upon  six  day^ 
'  charge,  on  a  decree  to  be  interponed  thereto  in  common  form.'   Ike 
new  clause  has  thus  the  full  import -of  the  old,  with  the  addition  thal^if 
for  execution,  it  will  warrant  diligence  on  six  days'  charge ;  whereas  tlie 
old  form  authorised  diligence  only  on  fifteen  days'  charge.    By  tiie  let 
1693,  cap.  35,  charters  by  subaltern  superiors  can  bear  clause  of  raisin- 
tion,  as  well  as  dispositions ;  and  registration  may  follow,  but  onlyinllie 
Books  of  Council  and  Session,  and  in  no  other  record.    This  enadaneit 
appears  to  have  the  effect  of  qualifjdng  the  general  clause  when  itoocus 
in  a  charter  by  a  subaltern  superior,  and  of  making  the  clause  in  such  case 
available  only  for  registration  in  the  Books  of  Council  and  Session- 
Following  the  registration  clause,  we  have,  in  charters  granted  before 
the  Titles  Act  of  1858  came  into  operation,  the  precept  of  sasine,  which 
is  the  executive  clause  of  such  charters;  that  is,  the  clause  directly 
enabling  the  disponee  to  obtain  a  real  right 

In  order  to  transfer  lands  from  one  to  another,  or  to  give  a  newpaitj 
a  real  right  in  lands,  it  is  not  enough  that  the  former  owner  shall  dis- 
pone the  lands,  and  that  the  new  owner  shall  enter  to  the  actual  aod 
personal   possession  of  the  lands  disponed.     Before  the  Titles  Act  of 
1858  came  into  operation,  two  things  more  were  necessary  :  viz., — (l.)the 
delivery  of  possession,  and  (2.)  the  publication  of  the  disponee's  right  lh« 
immediate  object  of  the  precept  of  sasine  was  to  accomplish  the  delivery 
of  possessi^on  ;  but  the  only  mode  of  publishing  the  right  of  the  disponee 
was  by  placing  on  record  an  instrument  of  sasine  in  his  favour,  and  the 
precept  was  necessary  as  the  warrant  of  the  instrument  of  sasine.   The 
precept  was  thus  required  both  for  the  delivery  and  publication-    Pub- 
lication only  is  now  required  in  addition  to  the  disposition,  and  therefore 
we  no  longer  meet  with  the  precept  of  sasine  in  charters  ;  but  we  sre 
now  considering  charters  prior  to  the  operation  of  the  Titles  Act  of  IS^^ 

1  Read  v.  Stone,  19th  June  1831,  9  Sh.  925. 
'^  Craig  V.  Hopkin,  Jan.  1732,  M.  16,623. 
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In  the  older  form,  in  use  prior  to  the  operation  of  the  Conveyancing  prbckpt  op 
Acts  of  1845y  the  precept  was  directed  by  the  proprietor  to 

,  jointly  and  severally,  as  his  bailies  in  that  part ;  requiring 
them  to  pass  to  the  ground  of  the  lands,  and  there  to  deliver  to  the  grantee, 
or  his  heirs  or  assignees,  heritable  state  and  sasine,  real,  actual,  and  cor- 
poral possession  of  the  lands,  by  delivering  to  him  or  them,  or  his  or  their 
attorney,  in  his  or  their  name,  bearer  thereof,  of  earth  and  stone  of  the 
ground  of  the  lands,  and  all  other  symbols  usual  and  necessary.  The 
full  clause  will  be  found  in  the  Juridical  Styles.^  The  precept  in  the 
form  introduced  by  the  Act  of  1845  runs  thus  : — \  Moreover,  I  desire 
'  any  notary-public  to  whom  these  presents  may  be  presented,  to  give 
'  to  the  said  B.,  or  his  foresaids,  sasine  of  the  lands  and  others  above 
'  disponed.'  The  precept,  in  the  latter  form,  you  will  observe,  directs 
delivery  of  sasine  to  a  particular  party,  or  those  in  his  right,  and  of 
particular  lands,  and  thus  contains  what  was  the  essence*  of  the  old. 
The  manner  of  proceeding  only  is  different ;  the  notary  being  directed 
to  give  sasine,  which  was  the  duty  of  the  bailie  in  the  old  form ; 
and  the  appearance  on  the  lands,  and  delivery  of  symbols  of  infeftment 
to  the  party  or  his  attorney  being  wholly  dispensed  with  in  the  new 
form.  This  change  was  intended  to  give  to  the  registration  of  the  instru- 
ment, following  on  the  precept  of  sasine,  its  proper  place  and  weight ; 
and  to  make  the  registration  legally  supersede  all  else,  as  it  had  pre- 
viously done  practically.  In  either  form,  however,  the  precept  must 
contain  a  distinct  and  special  mandate  to  give  sasine  to  the  disponee, 
who  ought  to  be  clearly  pointed  out  in  the  clause.  In  one  case,^  a 
sasine  was  found  null,  '  in  respect  it  proceeded  on  a  precept  for  infefb- 
'  ing  the  representatives  of  A  and  B.,  without  particularly  naming  and 
*  designing  them.'  The  above  is  the  whole  report  of  the  case.  Professor 
BeU  says,  it  is  enough  if  the  party  to  be  infeft  shall  be  sufficiently 
distinguished  and  identified ;  and  he  holds  that,  upon  a  precept  to  infeft 
the  '  heirs  of  A,'  without  naming  the  heirs,  although  the  sasine  would  be 
null  if  taken  in  the  same  terms,  yet,  if  the  party  infeft  is  named  in  the 
instrument,  and  his  character  as  heir  is  duly  established  by  a  service 
recited  in  the  instrument,  the  precept  and  sasine  will  be  good.^  There 
is  no  direct  decision  to  the  above  effect ;  but  I  cannot  doubt  that  there 
may  be  a  good  and  effective  precept,  without  the  nominatim  specification 
of  the  party  to  be  infeft.  The  precept  must  also,  either  inltself,  or  by 
reference,  point  out  the  lands  of  which  sasine  is  to  be  given.  A  specific 
description  is  not  necessary,  but  the  lands  must  be  so  indicated  that 
they  can  with  certainty  be  ascertained  and  identified.  In  the  case  of 
Wallace,^  a  precept  for  infeftment  in  certain  lands  specified,  and  all 
other  lands  belonging  to  the  grantor  in  the  shire  of  Ayr,  as  enumerated 
in  the  granter^s  infeftments,  was  made  use  of,  by  itself,  as  a  warrant  for 

1  Jaridioftl  Styles,  vol.  i.  p.  17.  ^  Bell's  Principles,  s.  876. 

*  Blackwood  v.  Earl  of  Sutherland,  7th  *  Wallace  v.  Dalrymple,  23d  June  1732, 

Nov.  1740,  M.  14,327.  M.  6919. 
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infeftment  in  the  lands  named  in  it,  and  in  other  lands  not  named, 
but  falling  under  the  description  of  lands  belonging  to  the  granter  in  the 
shire  of  Ayr.  The  grantei^s  infeftments  in  these  other  lands,  hoverer, 
were  not  produced  to  the  notary  as  part  of  his  warrant  for  the  sasme  d 
these  lands ;  and  the  C!ourt  held  the  sasine  null  as  to  all  the  hods 
except  those  specially  named  in  the  precept, '  which  was  the  only  mr- 
rant  produced  and  published  for  taking  thereof!'  The  precept  of  stsine^ 
in  either  form,  is  only  executive,  and  is  overruled  by  the  dispo6iti?e 
clause ;  so  that  it  cannot  authorise  sasine  of  a  character  inconsistent 
with  the  right  given  by  the  dispositive  clause.  We  have  seen  thit 
where  lands  were  disponed  to  A.,  and  the  precept  of  sasine  was  in  &toqi 
of  B.,  the  infeftment  in  favour  of  B.  was  nulL  In  like  manner,  if  the 
dispositive  clause  is  to  A.  in  liferent,  the  precept  can  only  be  in  fia?oiir 
of  A.  in  liferent,  and  so  in  corresponding  cases.  It  is  not  necessuj 
that  the  precept  shall  specify  the  particular  symbols  of  infeftment  to 
be  delivered,  or  shall  expressly  say  that  symbols  of  any  kind  are  to  be 
delivered.  It  is  enough  if  it  orders  sasine  of  the  lands  to  be  given  to 
the  proper  party.^  The  order  to  give  sasine  implies  an  order  or  waznnt 
to  do  so  by  the  usual  and  proper  means, — ^that  is,  by  deliveiy  of  the 
necessary  and  proper  symbols. 

The  precept  of  sasine  cannot  be  assigned  by  the  granter.^  In  Gam- 
mell's  case  there  was  a  mortis  causd  deed,  with  a  supplement  intended  to 
substitute  one  series  of  heirs  for  another ;  and  the  proper  couise  vooU 
have  been  either  to  grant  a  new  precept  of  sasine  in  fisiyour  of  the  new 
heirs,  or  to  make  a  nomination  of  heirs  with  special  reference  to  tiie 
precept  originally  granted.* 

The  charter  closes  with  a  testing-clause  in  usual  form. 

The  stamp-duty  payable  in  respect  of  original  charters  has  been 
affected  by  one  of  the  recent  Stamp  Acts.  When  a  price  is  paU  down, 
as  in  the  case  of  a  sale,  there  has  always  been  a  corresponding  ad  valorm 
duty,  at  the  same  rate  as  in  the  case  of  an  ordinary  disposition;  bst» 
until  the  passing  of  the  Act  17  &  18  Vict  cap.  83,  there  was  no 
further  stamp-duty  in  respect  of  the  annual  feu-duty;  and,  if  there 
was  no  price  paid  down,  the  ordinary  deed-stamp  of  £1,  15s.  was  nsed, 
whatever  might  be  the  amount  of  the  annual  feu-duty.  By  that  M 
however  (schedule),  feu-charters  and  feu-contracts  were  dealt  with  oa 
the  same  footing  as  leases  for  terms  exceeding  100  years ;  and  ad  vaionm 
duties  were  imposed  with  reference  to  the  amount  of  the  yearly  fen- 
duty  in  addition  to  the  ad  valorem  duties  payable  in  respect  of  the  pnce, 
if  any,  paid  down  * 

^  Barstow  v.  Stewart,  ISth  Feb.  1858,  >  Poiterfield  v.  Stewart,  lath  Kor.  IM 

20  D.  612.  8  Sh.  16 ;  Mackilligin  «l  Mm^UI^ib,  i^ 

2  GammeU  v.  Cathcart,  13th  Nov.  1849,  Nov.  1855,  18  D.  83. 
12  D.  19. 

^  The  stamp-dnties  referred  to  in  the  text  are  not  now  in  force.  Tbe  pronBOSi  ^ 
the  Act  33  &  34  Vict.  cap.  97  (*  The  Stamp  Act  1870'),  on  thia  anbject  ut  that  < v^f* 
*  the  consideration,  or  any  part  of  the  consideration,  for  a  conTeyanoe  on  nk 
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The  feu-charter,  like  other  deeds  inter  vivos,  requires  to  be  delivered  Druykry. 
during  the  lifetime  of  the  granter  and  grantee.  In  a  case  where  a  dis- 
position,  which  had  been  judicially  produced,  but  only  as  an  undelivered 
deed,  was  borrowed  from  process,  and  sasine  surreptitiously  passed  on  it, 
the  Court,  upon  complaint  by  a  party  interested,  directed  a  marking  to 
be  made  on  the  register  that  the  sasine  was  judicially  challenged,  and 
prohibited  the  notary  from  expeding  any  new  sasina^  The  party  who 
had  directed  the  sasine  to  be  passed  had  died ;  otherwise  probably  the 
Court  would  have  marked  their  disapproval  of  his  conduct  in  some 
decided  form. 


CHAPTER  V. 
We  now  proceed  to  consider  the  mode  of  completing  the  title  of  Complktio 

DISFONEK'a 


the  disponee  in  the  feu-charter ;  and  I  will  first  explain  the  procedure 
required  for  that  purpose  before  the  Titles  Act  of  1858  came  into 
operation. 

Before  the  period  here  referred  to,  there  were  three  leading  requisites 
to  the  completion  of  a  grant  of  lands : — (1.)  The  disposition  of  the  lands, 
by  the  former  owner  to  the  new  owner.  (2.)  The  delivery  of  possession, 
by  or  on  behalf  of  the  former  owner,  to  the  new  owner.  And,  (3.)  The 
publication  of  the  new  owner's  right.  The  first  of  these  requisites  is 
satisfied  by  the  charter.  The  second,  now  rendered  imnecessary,  was 
attested  by  the  instrument  we  are  about  to  examine,  viz.,  the  instrument 
of  sasine ;  and  the  third,  which  can  now  be  accomplished  by  the  regis- 
tration of  the  charter  with  warrant  of  registration  thereon,  could  for- 
merly be  accomplished  only  by  the  registration  of  the  instrument  of 
sasina 

From  the  earliest  times  of  which  we  have  any  record,  down  to  the 
time  when  the  Titles  Act  of  1858  came  into  operation,  no  grant  of  land 
was  made  efiTectively  without  delivery  and  giving  of  possession  or  sasine. 
The  forms  of  proceeding  materially  varied ;  but  stiU  delivery  was  always 
essential,  according  to  the  maxim,  *  Traditionibiis,  rum  nvdia  padis, 
dominia  rervm  transfenmtur'  The  charter  only  gave  right  to  the  lands 
and  to  obtain  delivery.  It  gave,  and  still  gives,  only  a  personal  right, — 
the  jus  ad  rem.  Neither  is  the  disponer  thereby  divested,  nor  is  the 
dispone  invested.     The  real  right, — the  jus  in  re, — is  not  transferred 

1  Gray,  Petitioner,  13th  Dec.  1838,  1  D.  227. 

'  of  money  payable  periodically  in  perpetuity,  or  for  any  indefinite  period  not  termin- 
'  able  with  Ufe,  such  conveyance  is  to  be  charged  in  respect  of  such  consideration  with 
'  ad  valorem  duty  on  the  total  amount,  which  wiU  or  may,  according  to  the  terms  of 
'  sale,  be  payable  during  the  period  of  twenty  years  next  after  the  date  of  such  instm- 
'  ment' — sect.  72,  subs^  2. 

VOL.  I.  2  S 
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merely  by  the  execution  and  deliyery  of  the  charter.  And  the  charter 
never  was  effectual  in  evidence  of  the  delivery.  Its  puipoee  was  to 
express  the  particulars  of  the  grant,  and  the  conditions  on  which  the 
grant  was  mada  But  the  charter,  as  at  first  introduced,  did  not  even 
contain,  in  itself,  the  warrant  for  delivery.  That  warrant  was  given  by 
the  separate  precept  of  sasine.  The  precept  came  to  be  annexed  to,  or 
inserted  in,  the  charter ;  and  we  have  long  been  in  the  habit  of  lookii^ 
upon  the  charter  and  precept  as  one  instrument^  which,  in  a  practical 
point  of  view,  is  quite  correct  But  still  the  precept  has  distinct  and 
special  functions,  which  the  charter,  without  the  precept,  could  not 
accomplish,  and  cannot  now  accomplish,  although  by  registration  it 
arrives  at  the  result  formerly  attainable  only  through  the  precept 
Without  the  precept,  there  was  no  authority  for  giving  delivery,  or  for 
publication ;  and  without  it  the  charter  was  no  better  than  a  personal 
obligation,  authorising  judicial  proceedings  for  obtaining  delivery  and 
maldng  publication,  but  not,  of  itself,  a  warrant  for  delivery  and  publi- 
cation. The  notarial  instrument  of  sasine  was  and  is  the  only  evidoice 
of  delivery  that  can  be  looked  at 
History  of  At  what  time  the  instrument  under  the  hand  of  a  notary-paUic 

OP  BAsiKB.        came  into  use  is  not  clearly  known.     Craig  explains  the  reason  of  its 

introduction  thus : — '  The  necessity  for  the  introduction  of  the  sasine 
'  arose  from  the  want  of  certainty,  and  the  firauds  which  occurred  in  the 
'  delivery  of  possession.  Some  thought  the  right  of  property  mi^t  be 
'  given  anywhere,  by  delivery  of  staff  and  baton ;  others,  that  posses- 

*  sion  was  given  by  delivery  of  keys  ;  some,  in  open  Court  only ;  others, 
'  out  of  Court,  but  in  presence  of  the  pares.  Therefore,  that  no  room 
'  for  doubt  might  be  left,  and  to  obviate  the  frauds  of  bad  and  idle  men, 
'  our  ancestors  determined  that  there  should  be  actual  induction  into 
'  the  ground  itself,  and  upon  the  ground  itself,  and  that  real  possession 
'  should  be  made  apparent'  ^  Craig  thinks  the  notarial  instrument  was 
introduced  by  James  the  First  of  Scotland  on  his  return  from  England; 
but  we  have  evidence  that  it  was  used  in  Scotland  before  that  time; 
and  it  gradually  superseded  the  bailie's  certificate  of  possession,  and 
became  an  indispensable  part  of  the  feudal  investiture.  This  is  strikinglj 
expressed  by  Erskine  and  Stair.  Erskine  says,  *  After  notarial  instra- 
'  ments  were  first  used  with  us,  they  were  not  only  sustained  as  full 
'  evidence  of  the  vassal's  entry  into  possession,  but  have  been  accounted 
'  a  necessary  solemnity  for  perfecting  the  feudal  right,  not  to  be  supplied 

'  by  a  proof,  either  of  natural  possession,  or  even  of  that  special  fact^ 
'  asserted  in  all  sasines,  that  the  vassal  was  entered  into  possession  bj 

*  the  superior  or  his  bailie.'*  Stair  observes,  *  Though  the  superior,  witii 
'  a  thousand  witnesses,  should  subscribe  all  the  contents  of  a  sasine,  it 
'  would  be  of  no  effect  to  make  a  real  right  without  the  attest  of  a 

*  notary.'*    Hence,  say  these  writers  respectively,  the  maYim^  *  nulla 

*  sasina,  nuUa  terra*    The  solemnities  observed  on  giving  sasine  under- 

1  Craig,  ii.  2.  IS,  and  iL  7.  2.  >  Erskine,  ii.  3.  34.  <  Stair,  ii  3.  16. 
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went  alterations  in  1845,  so  great  as,  in  Professor  Menzies'  words,  all 
but  to  annihilate  the  ceremony.  These  alterations  are,  for  the  most 
part,  merely  in  consistency  with  the  altered  form  of  the  precept  of 
sasine,  on  which  we  have  just  had  occasion  to  remark ;  but  the  instru- 
ment, likewise,  was  simplified  in  point  of  form.  As,  however,  we  have 
to  judge  of  the  sufficiency  of  instruments  in  both  forms,  and  stiU  have 
occasionally  to  prepare  instruments  in  the  modem  form,  it  is  necessary 
to  examine  the  old  as  well  as  the  new;  and,  in  this  instance,  the 
examination  of  the  old  necessarily  comes  first,  as  introductory  to  the 
new,  indeed  essential  to  the  due  understanding  of  it.  Erskine,  speaking 
of  the  instrument  of  sasine  in  its  older  form,  defines  it  as  an  attestation 
of  a  public  notary,  that  possession  was  given  by  the  superior  or  his 
bailie  to  the  vassal  or  his  attorney,  by  the  delivery  of  the  proper 
symbols.^  We  shall  see  presently  what  the  appropriate  symbols  were. 
On  the  subject  of  symbolical  delivery  in  general,  and  the  symbols  made 
use  of  under  different  circumstances,  you  will  find  an  elaborate  statement 
in  Professor  Menzies'  Lectures.^  It  may  here  be  stated,  without  going 
into  details,  that  the  sjrmbolical  was  intended  to  represent  real  and 
actual  delivery ;  and  that  the  symbols  made  use  of  appear,  in  general, 
to  have  been  selected — (1.)  as  types  of  authority  or  dominium,  indicating, 
by  their  delivery,  the  transfer  of  proprietorship,  with  its  rights  and 
powers ;  or  (2.)  as  being  portions  or  representations  of  the  actual  subject, 
indicating  the  transfer  of  the  ipsfwm,  corpus,  or  of  possession ;  though, 
certainly,  there  is  not  absolute  consistency  in  the  selection  of  the 
symbols,  as  applicable  to  either  of  these  objects.  And  there  is  reason  to 
think  that  convenience  was  often  mainly  considered.  Thus  we  find  the 
symbol  of  a  pen  employed,  to  a  considerable  extent,  in  early  documents 
on  the  occasion  of  transfers  of  proprietorship. 

The  ceremony,  as  recorded  in  the  instrument  of  which  we  have  given  Cerkmony  op 
Erskine's  definition,  was  as  follows  : — The  new  proprietor  or  vassal,  or  an  °^^^^  sasinb. 
attorney  on  his  behalf,  accompanied  by  the  former  owner,  or  his  bailie 
on  his  behalf,  appeared  on  the  ground  of  the  lands  disponed  by  the 
charter,  accompanied  by  a  notary-public  and  two  witnesses, — making  a 
party  of  five  in  all ;  and  as,  in  common  practice,  the  former  and  new 
owners  did  not  personally  attend,  I  will  assume  in  my  explanation  that 
they  were  represented  by  their  bailie  and  attorney  respectively.  The  par- 
ties being  assembled  on  the  ground,  the  attorney  for  the  new  proprietor 
produced  the  charter,  which  he  delivered  to  the  bailie  of  the  former 
owner,  requiring  him  to  execute  the  mandate  contained  in  the  precept 
of  sasine,  by  delivering  sasine  of  the  lands  in  terms  thereo£  The  bailie 
received  the  charter,  and  handed  it  to  the  notary  to  be  read  and  published, 
—or,  if  in  Latin,  to  be  read,  published,  and  explained  in  the  English 
language, — in  presence  of  the  witnesses.  The  notary  did  as  required, 
and  thereupon  delivered  the  charter  to  the  bailie,  who,  in  accordance  with 
the  precept  of  sasine,  gave  sasine  and  possession  to  the  new  proprietor, 

^  Erskine,  iL  3.  34.  '  Menzies,  p.  564. 
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by  delivering  to  his  attorney  earth  and  stone  of  the  ground  of  the  lands, 
and  any  other  symbols  appropriate  to  the  nature  of  the  subject  The 
attorney  thereupon  put  a  piece  of  money  into  the  notary's  hands,  declar- 
ing that  he  took  instruments,  and  caUing  the  witnesses'  attention  to  his 
doing  so.  This  is  thought  by  Professor  Menzies  to  have  inferred  a  pro- 
test and  declaration  that  sasine  had  been  duly  delivered,  as  well  as  a 
demand  upon  the  notary  to  make  out  a  formal  instrument  of  sasine  at- 
testing the  facts.  It  is  thought  by  some  to  have  been  intended  also  as 
an  earnest  to  the  notary  of  his  fee.  And  hence  the  maxim,  '  Ane  awrOt 
vel  argento,  nullum  instntmentum.'  This  concluded  the  ceremony,  all  of 
which  took  place  in  presence  of  the  witnesses  specially  called  for  the 
purpose.  The  notary  then  wrote  out  the  instrument  of  sasine,  the  par- 
ticular clauses  of  which  we  shall  now  examine  in  detail ;  taking  the  form 
given  in  the  Juridical  Styles,^  and  observing  that  the  order  in  which 
they  occur  corresponds  precisely  with  that  of  the  steps  of  the  ceremony 
as  above  detailed. 

The  instrument  begins  with  a  solemn  invocation  of  the  Deity — '  In 
the  name  of  God,  Amen ' — ^in  accordance  with  a  practice  first  introduced 
by  Justinian,  and  transmitted  through  the  ecclesiastical  notaries  ap- 
pointed by  the  Pope,  or  the  imperial  or  royal  notaries  appointed  by 
emperors  or  kings,  as  the  case  might  be. 

'  Then  follows  the  mention  of  the  date,  by  the  day,  month,  and  year  of 
God,  and  likewise  the  year  of  the  Sovereign's  reign.  The  origin  of  the 
specification  of  the  Sovereign's  reign,  as  well  as  the  year  of  Grod,  in  the 
date,  is  explained  by  Craig*  and  Eoss.'  And  it  is  settled  that  the  two 
dates,  when  both  are  stated,  must  correspond.  In  one  case,*  the  year 
of  the  King's  reign,  corresponding  to  the  year  of  God  stated,  was  the 
25th,  and  the  instrument  said  24th, — which  was  held  to  make  the  sasine 
invalid.  Whether  it  is  essential  that  both  dates  be  specified  is  perhaps 
not  absolutely  settled.  The  opinion  that  both  dates  are  required  was 
stated  on  the  bench  in  Lindsay's  case.  But  in  the  later  case  of  M*Far- 
lan,^  Lord  Curriehill  (Ordinary)  said  that  point  had  not  been  decided. 
The  sasine  in  that  case  did  not  contain  the  year  of  God,  and  was  held 
not  to  contain  the  year  of  the  King's  reign.  It  was  accordingly  found 
null,  as  being  in  fact  without  any  proper  date  at  aU.  In  connection  with 
this  point  we  have  another  case,  in  which  a  sasine  was  objected  to,  inas- 
much as  the  day  of  the  month  of  the  date  was  left  blank.*  The  sasine 
bore  to  be  passed  on  the  day  of  September  1808,  and  it  was  re- 

corded on  2 2d  September  1808.     The  objection  was  repelled  by  a  special 
interlocutor,  in  respect  no  question  of  deathbed,  bankruptcy,  or  compe- 


1  Style  Book,  i.  p.  59. 

^  Craig,  ii.  7.  1 2. 

^  Ross's  Lectures,  11  180. 

*  Town-Council  of  Brechin  v.  Arbuth. 
not,  nth  Dec.  1840,  3  D.  216.  A  similar 
decision   was  pronounced  in   Lindsay  v. 


GUes,  27th  Feb.  1844,  6  D.  771.  Sw 
also  Haig  v.  Haig,  14th  Feb.  1857, 19  D. 
449. 

^  M*Farlan,  Petitioner,  2d  June  1S53, 
15  D.  708. 

^Dickson's  Trustees   v,  Goodall,  I5th 
Dec.  1820,  Hume  925. 
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tition  of  creditors  depended  on  the  decision.  But  Baron  Hume  in  his 
report  says,  '  This  was  not  an  unanimous  judgment.  A  reclaiming  peti- 
'  tion  was  ordered  to  be  answered,  and  the  case  did  not  return  for  further 
'•advising.  If  the  month  were  not  specified,  it  might  be  objected  that 
'  the  sasine  may  not  have  been  recorded  within  the  sixty  days.  But  is 
'  not  the  day  of  infeftment  one  of  the  natural  and  distinctive  characters 
'  of  this  public  and  solemn  act,  and,  as  such,  necessary  to  be  set  forth  V 
It  cannot,  therefore,  be  regarded  as  a  settled  point  that  a  sasine,  with 
the  day  of  the  month  in  which  it  is  passed  left  blank  in  it,  is  a  valid 
instrument 

It  is  next  said,  that  in  presence  of  the  notary  and  witnesses  the  Sasine  oitbx 
attorney  and  bailie  respectively  appeared  upon  the  ground  of  the  lands.  ^^  ^^*  ^'^ 
It  was  absolutely  essential  that  the  ceremony  should  be  performed 
on  the  ground  of  the  lands,  and  that  the  instrument  should  say  so. 
And  the  notary's  written  assertion,  duly  attested,  is  not  lightly  to  be  set 
aside.  It  was  found  not  relevant  to  allege,  at  the  distance  of  twelve 
years,  that  the  ceremony  had  not  been  performed  on  the  lands,  but  on  a 
contiguous  spot  of  land  at  a  few  yards'  distanca^ 

As  regards  the  notary,  any  one  may  officiate  who  has  no  interest  in  who  mat 

OWICIATK  AS 

the  transaction;  and  when  on  the  subject  of  bills  of  exchange  we  had  hotabtT 
occasion  to  see  that,  whilst  interest  made  an  objection,  relationship  did 
not^  It  can  hardly  be  held  as  absolutely  settled,  however,  that  a  notary 
is  excluded  from  acting,  even  when  the  ceremony  to  be  attested  is  in 
execution  of  his  own  precept  of  sasine.  His  attestation  is  an  official  act, 
to  which  he  is  specially  called  as  a  public  officer,  by  the  holder  of  the 
warrant.  In  the  case  of  Sim,'  Lord  Gillies  gave  a  distinct  opinion,  that 
a  notary  could  act  in  such  circumstances  ;  and  the  point  does  not  appear 
to  have  been  adverted  to  by  the  other  Judges  here,  or  in  the  House 
of  Lords,  to  which  the  case  went  on  appeal  The  notary's  right  to  act, 
however,  in  such  cases,  appears  to  be  now  more  doubtful  than  it  was, 
because  of  the  provisions  of  the  Titles  Act  of  1860.  As  regards  burgage 
lands,  that  Act  provides  that  the  town-clerk  can  competently  act  in 
expeding  and  recording  conveyances,  instruments  of  sasine,  and  other 
writs,  notwithstanding  that  he  may  be  personally  interested  therein 
(sect  26).*  But  this  Act  applies  oiJy  to  tlie  case  of  town-clerks,  not  to 
that  of  other  notaries ;  and  there  is  clear  ground  for  making  a  distinc- 
tion between  the  cases.  The  town-clerk  alone  can  act  as  to  burgage 
lands ;  and,  were  he  disqualified,  an  application  to  the  Court  of  Session 
would  be  necessary  for  the  appointment  of  a  town-cle^k  pro  hoc  vice. 
But  as  to  feudal  subjects  any  notary  can  competently  act:  there 
is  no  excuse  for  a  party  acting  in  his  own  case :  and,  as  the  Act  of  1860 
might  have  been  extended  to  all  notaries,  and  was  not  it  would  seem 

*  Campbell  v,  Campbell,  9th  June  1819,  *  Supra,  p.  492. 

Hame  723.  ^  Sim  v,  Clark,  2d  Dec.  1831,  10  Sh.  85. 


^  The  proTiaioDB  of  this  seotion  are  re-enacted  by  the  1 54th  section  of  the  Act  of  1868. 
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advisable  to  reject  a  sasine  of  feudal  subjects  when  the  precept  was 

granted  by  the  person  who  liad  officiated  as  notary^  and  to  require  a 

supplementaiy  titla- 

Who  mat  The  attome/s  appearance  is  first  announced,  and  it  is  said  that  his 

ATTomy  ^D  power  of  attorney  was  sufficiently  known  to  the  notary-public.     The 

BAiuB?  notary  was  entitled  to  hold  that  any  man  in  possession  of  the  charter, 

or  other  warrant  for  giving  the  sasine,  was  duly  empowered  to  act  as 

attorney.    Of  course,  however,  it  was,  and  always  must  be,  open  to  the 

party,  as  in  Gray's  case  formerly  cited,^  to  instruct  that  the  allied  power 

was  surreptitiously  assumed,  and  to  object  to  the  sasine  passed  withoat 

authority  accordingly.    Any  man  might  act  as  bailie  in  that  part,  for 

giving  the  sasine  on  behalf  of  the  superior. 

DK8I0NATI0N  Tho  attomev  and  bailie  required  to  be  correctly  named  and  desicnied 

OP  ATIt)RNKY  t^  X  ^  o 

AND  BAILIE.  What  coustituted  a  sufficient  designation,  was  always  a  question  of  cir- 
cumstances ;  the  essential  requirements  being  that  the  individual  should 
be  so  described  as  to  be  clearly  distinguished  from  all  other  individnak 
Where  there  was  no  allegation  that  there  was  any  other  individual  to 
whom  the  designation  given  could  apply,  a  designation,  which  in  ceitain 
circumstances  would  have  been  insufficient,  was  found  sufficient*  The 
baib'e  was  here  described  as  *  Brown  in  Dubbs,  parish  of  Stevenston,' 
etc. ;  but,  on  the  principle  stated,  the  sasine  was  sustained.^ 

Narration  of         The  instrument  next  bears  that  the  attorney  produced  the  charter, 

CHARTBR  AND 

FRfiOEFT.  which  it  narrates  so  far  as  to  set  forth  clearly  and  distinctly  the  three 

following  particulars ;  viz., — the  granter,  the  grantee,  and  the  subjects 
disponei    It  is  indispensable  that  there  shall  be  no  ambiguity  as  to  these 
particulars ;  and  as  the  precept  of  sasine,  in  general,  only  refers  to  the 
designation  of  the  parties,  and  the  description  of  the  lands,  as  already 
given  in  an  earlier  part  of  the  charter,  without  repeating  any  designation 
of  the  parties  (besides  their  names),  or  any  description  of  the  lands,  the 
instrument  required  to  recite  so  much  of  the  previous  contents  of  the 
charter  as  was  necessary  to  make  the  precept  intelligible.     What  was 
required  for  that  purpose  was  to  show  who  were  the  parties,  what  were 
the  lands,  and  that  there  was  a  corresponding  precept  of  sasine  in  the 
charter.     It  was  the  practice,  in  Craig's  time,  to  insert  the  whole  charter 
ad  longum  in  the  instrument  of  sasine ;  but  that  was  long  ago  departed 
from,  and  the  narrative  of  what  was  essential  substituted.     The  precept, 
however,  being  the  immediate  warrant,  and  the  testing-clause  containing 
the  date  and  the  subscriptions  of  the  party  and  witnesses,  were  always 
verbatim  inserted.     The  date  of  the  charter  was  not  usually  specified  in 
the  recital  of  the  charter  contained  in  the  instrument  of  sasine,  but  only 
referred  to  as  specified  in  the  precept.     When  the  charter  had  been 
registered  for  preservation  before  sasine  was  taken,  it  was  usual  and  right 

1  Supra,  p.  641.  1828,  7  Sh.  172  ;  affirmed  26th  Kot.  1S30. 

2  Morton  v.  Hunters  &  Co.,   10th  Dec.       4  Wil.  &  Sh.  App.  379. 


a 


See  Duke  of  Argyll  v.  DalgleUh^s  Trustees,  23d  May  1873,  11  Maqih.  616. 
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to  set  forth  the  date  of  r^istration  as  an  important  particular  connected 
with  the  identification  of  the  warrant.  But,  where  the  warrant  was 
otherwise  sufSdently  identified,  and  the  testing-clause,  containing  the 
date  of  the  warrant,  was  correctly  engrossed,  an  error  in  stating  the  date 
of  r^istration  was  held  no  objection  to  the  validity  of  the  sasine.^  The 
lord  Justice-Clerk  Hope  says,  ' Constat  de  disposUione'  On  this  point 
of  identification  of  the  warrant  you  may  refer  also  to  the  case  of  Grordon.** 
There  is  an  old  case  in  which  a  sasine  was  sustained,  though  not  con- 
taining an  engrossment  of  the  precept  on  which  it  proceeded.'  But  the 
report  bears  that  it  would  have  been  otherwise  in  a  competition ;  and 
that,  if  the  notary  had  been  alive  when  the  case  was  before  the  Court, 
he  would  have  been  deprived  of  his  office.  And  universal  practice  has 
established  it  as  a  rule  (rendered  imperative  by  the  Act  of  1845,  as  to 
instruments  of  sasine  in  the  form  authorised  by  that  Act),  that  the 
precept  should  be  inserted.  When  the  precept  contained  a  description 
of  the  lands,  and  not  a  mere  reference  to  the  description  in  the  dispositive 
clause,  and  where  the  sasine  was  intended  to  complete  a  real  right  as  to 
a  part  only  of  the  lands  contained  in  the  precept,  it  was  held  sufficient 
to  insert  only  as  much  of  the  precept  as  related  to  the  lands  of  which  the 
real  right  was  to  be  given.^  But,  even  in  such  cases,  the  correct  and 
usual  practice  was  to  engross  the  whole  precept  The  testing-clause  of 
the  charter,  which  follows  the  precept,  was  always  engrossed  in  the  sasine 
as  well  as  the  precept.  In  contracts  of  excambion,  or  mutual  dispositions, 
of  old  date,  we  sometimes  find  the  precept  of  sasine  applicable  to  the 
disposition  by  the  one  party  in  the  middle  of  the  deed,  and  before  the 
disposition  in  favour  of  the  other  party ;  consequently,  quite  apart  from 
the  testing-clause.  In  these  cases,  the  precept  of  sasine  and  testing- 
clause,  though  apart,  ought  still  to  have  been  both  inserted  in  the  instru- 
ment of  sasine. 

The  clause  of  delivery  of  sasine  bears  that  the  bailie,  by  virtue  of  the  clause  of 
precept  and  of  his  office,  gave  and  delivered  to  the  grantee  heritable  ^^^^  ^' 
state  and  sasine,  real,  actual,  and  corporal  possession  of  the  lands,  by 
delivery  of  earth  and  stone  of  the  ground  thereof,  and  other  symbols,  if 
such  were  required.  The  object  of  the  instrument  is  to  attest  that  the 
right,  granted  by  the  dispositive  clause,  has  been  made  real  by  delivery 
to  the  grantee ;  and,  where  the  charter  was  of  the  full  right  of  fee  or 
property,  a  sasine,  which  did  not  bear  that  heritable  state  and  sasine, 
real,  actual,  and  corporal  possession  was  delivered,  was  held  invalid, 
notwithstanding  the  delivery  of  the  symbols  appropriate  to  the  disposi- 
tion of  the  full  right*     This  judgment,  however,  was  pronounced  by  a 

^  GU>rdon'8  Trustees  v.  EglintoD,   17th  '  Lady  Lamertonn  t;.  Waldie,  23d  Dec. 

July  1851,  13  D.  1381.  1680,  M.  14,309. 

♦  Don  V.  Polwart,  4th  Feb.  1813,  F.  C. 

*  Gordon  v.  Earl  of  Fife,   9th  March  ^  Davidson  t;.  M'Leod,  14th  Nov.  1827, 

1827,  5  Sh.  550.  6  Sh.  8. 


^  See  Duke  of  Argyll  v.  Dalgleish*8  Trustees,  supra. 
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small  msgority  of  the  whole  Court;  and,  though  the  principle  wfaicli it 
supports  is  quite  clear,  it  appears  equally  clear  that  there  are  no  «r6a 
solennia  indispensable  to  instruct  that  the  requisite  delivery  and  pos- 
session were  given. 

It  was  always  essential,  however,  that  the  appropriate  symbdk 
should  be  actually  delivered ;  and  though  it  was  enough,  in  the  preoepl 
of  sasine,  to  give  an  order  generally  for  delivery  of  all  symbols  usual 
and  necessary,  or  simply  to  order  sasine  to  be  given  without  saying  any- 
thing as  to  symbols,  it  was  indispensable  that  the  particular  symbols 
delivered  should  be  specified  in  the  instrument^  otherwise  it  would  have 
been  left  to  the  notary  to  judge  what  were  the  symbols  necessary.  The 
instrument,  as  an  acttis  legitimus,  requires  to  show  that  every  solemnity 
was  observed.    The  symbols  were — 

For  land,  and  all  its  accessories :  earth  and  stone. 

A  mill,  when  a  separate  tenement :  the  clap  and  happer. 

Salmon-fishings :  the  net  and  cobla 

Teinds  :  a  handful  of  grass  and  com. 

Bight  of  ferry :  an  oar  and  some  water. 

The  right  of  patronage  of  a  parish  church :  a  psalm-book  and  the 

keys  of  the  churcL 
An  annual-rent  of  money,  leviable  out  of  lands :  a  penny. 
An  annual-rent  of  grain :  a  parcel  of  the  grain. 

Mr.  Boss  advised  the  use  of  both  money  and  grain  in  the  case  of  the 
sasine  of  an  annual-rent  of  grain ;  and,  in  practice,  it  was  not  unusual  to 
deliver  the  symbols  applicable  to  the  lands,  or  other  subjects,  out  of  which 
the  annual-rent  was  upliftable,  as  well  as  the  money  or  grain.  Thus^  an 
annual-rent  of  money,  payable  out  of  lands  and  teinds,  would  have  for 
symbols  a  penny,  earth  and  stone,  and  grass  and  com ;  but  the  penny, 
in  such  case,  would  appear  to  have  been  enough. 

In  regard  to  houses  held  burgage,  the  symbols  were  so  far  different, 
that,  when  the  sasine  was  in  favour  of  an  heir  on  his  being  served,  the 
symbols  were  hasp  and  staple,  representing  the  command  of  the  door  of 
the  house,  or  sometimes  both  hasp  and  staple  and  earth  and  stone ;  the 
latter  symbolical  of  actual  delivery,  and  both  instructing  possession.  We 
have  early  decisions  in  which  sasines  have  been  sustained  though  the 
appropriate  symbols  were  not  delivered,  in  respect  of  a  communis  error; 
but  for  a  long  time  back  the  appropriate  symbols  have  been  absolutely 
required ;  and  when,  in  a  sasine  of  lands,  the  symbol  of  stone  only,  in 
place  of  earth  and  stone,  was  made  use  of,  the  sasine  was  held  void.^ 

The  clause  specifying  the  taking  of  instruments  is  in  these  words,— 
'  Whereupon,  and  upon  all  and  sundry  the  premises,  the  said  attorney 
'  asked  and  took  instmments  in  the  hands  of  me,  notary-public,' — that 
is,  the  attorney  required  of  the  notary  the  formal  and  authentic  instm- 

*  Town-Council  of  Brechin  v,  Arbuthnot,  11th  Dec  1840,  3  D.  216. 
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nent  to  attest  the  performance  of  the  ceremony  and  the  delivery  of 
^he  sasine  and  possession,  in  due  and  accustomed  manner. 

We  have  then  a  summary  statement,  that  these  things  were  so  done  Hour  when 
ipon  the  ground  of  the  lands,  and  duly  and  lawfully  in  all  points,  ^^^^  ^^'"°^' 
between  specified  hours  of  the  day  of  the  date  of  the  sasina  The  object 
>f  specifying  the  hours  was  to  show  that  the  ceremony  (which  was 
utended  to  give  publicity  to  the  infeftment)  was  done  by  daylight ;  and 
lie  xmiversal  practice  was  to  take  infeftment  between  sunrise  and  sun- 
let,  and  to  make  the  instrument  show  that  such  had  been  done.  But,  in 
in  old  case,^  a  sasine,  which  had  confessedly  been  taken  during  the 
night,  was  sustained,  there  being  no  allegation  of  fraud.  And,  in 
mother  case,^  a  sasine  dated  21st  June,  and  bearing  to  be  passed 
between  five  and  six  o'clock,  was  sustahied,  though  it  did  not  say 
B^hether  before  or  after  noon ;  because  at  that  time  of  the  year  there  was 
daylight  between  these  hours  both  in  the  morning  and  evening. 

Next  is  the  specification  of  the  names  and  designations  of  the  wit-  Witn£8S£8. 
nesses,  who  are  said  to  be  '  specially  called  and  required.'    These  words. 
Professor  Menzies  says,  had  reference  to  the  time  when  witnesses  were 
tmable  to  write,  and  their  presence  was  not  proved  by  their  signatures, 
and  required,  therefore,  to  be  attested  by  the  notarie&^ 

And  lastly,  the  Latin  docquet  was  annexed,  setting  forth  the  notary's  Docqukt. 
name  and  diocese;  his  appointment  by  Boyal  authority  and  by  the 
Lords  of  Council  and  Session ;  that  he  was  present  whilst  all  that  was 
expressed  in  the  instrument  was  spoken,  done,  and  transacted ;  and  that 
he  saw,  knew,  and  heard  that  these  things  were  so  done  and  spoken, 
and  took  a  note  thereof,  from  which  he  had  compiled  the  instrument  of 
sasine.  He  specified  whether  the  instrument  was  written  by  his  own 
or  another's  hand,  or  partly  by  his  own,  partly  another's ;  the  number  of 
pages  of  which  the  instrument  consisted ;  the  marginal  additions,  dele- 
tions, etc.,  if  any ;  and  that  he  had  marked  and  subscribed  the  instrument 
with  his  ordinary  mark,  name  and  surname,  having  been  asked  and  re- 
quired thus  to  testify  to  the  faith,  strength,  and  testimony  of  all  and 
sundry  the  premises.  The  docquet  required  to  be  holograpL  The 
instrument  might  be  written  by  any  one.^  The  instrument  of  sasine  AuTHEimcA- 
was  seldom  authenticated  by  more  than  one  notary,  and  it  does  not  ^^2^/ 
appear  ever  to  have  required  the  subscription  of  more  than  one.  By  the 
Act  1579,  cap.  80,  the  subscription  of  two  notaries  was  required  to  all 
obligations  of  importance;  but  by  the  subsequent  explanatory  Act 
1584,  cap.  4,  the  enactment  of  1579  was  declared  not  to  be  'extended  to 
'  instruments  of  sasine,  whereunto  ane  faithful  notar  with  ane  reason- 

1  Amot  t7.  Tomer,  19th  Nov.  1679,  M.  the  Lordabip  of  Dunfermline,  as  heir  of 

14,332.  Queen  Anne  his  mother  (1619),  makes  an 

^  Dennistoun  v.  Spiers,  16th  Nov.  1824,  apology  for  not  writing  the  sasine,  thus: 

3  Sh.  285.  *  hoc    prtesens    publicum    instrumentum 

3  Menzies,  p.  576.  *  manu  alien&  fideliter  scriptum  me  alias 

*  The  notary  to  Prince  Charles'  (after-  '  occupat  exinde  confeci,'  etc. 
wards  King  Charles  the  First)  sasine  of 
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AuTHEKTicA.    *  ablc  number  of  honest  and  famous  witnesses  is  sujE&cient.'    The  Tessoi 
"^^'  of  this  is,  that  instruments  of  sasine  proceed  upon  warrants,  fhemadvet 

duly  authenticated ;  ^  or,  in  the  case  of  burgage  sasines  in  favaor  flf 
heirs,  upon  formal  cognition  and  service.  Instruments  of  sasine  se 
nothing  without  their  warrants,  except  in  the  cases  of  instromentsoi 
precepts  from  Chancery  and  precepts  of  dare  eonstai,  which  bane 
special  privileges,  as  being  effectual  without  their  warrant,  by  Act  of 
Parliament  In  regard  to  the  number  of  the  witnesses  required,  the  Ad 
of  1584  is  not  express ;  but  in  the  case  of  the  Bishop  of  Aberdeen^  tl» 
Court '  found  no  necessity  of  more  than  two  witnesses  in  a  sasine ;'  and 
the  universal  rule  in  practice  was  to  have  two.  It  will  be  recollected 
that  the  Act  1681,  cap.  5,  declares  that  none  but  subscribing  witneaBes 
shall  be  probative  in  instruments  of  sasine,  and  requires  the  witneaBes 
to  be  designed  in  the  body  of  the  instrument,  on  pain  of  nullity.  At  the 
date  of  that  Act,  all  instruments  of  sasine  were  written  on  the  &oe  or 
broadside  of  a  single  sheet  of  parchment,  which  was  very  inconvenient  \— 
in  Erskine's  words, '  it  became  hard  for  the  writer  or  reader  to  manage 
it;'^  and  the  Act  1686,  cap.  17,  was  in  consequence  passed,  vdierel^, 
for  the  more  easy  and  commodious  perusal  of  such  instruments,  it  vis 
ordained, '  that  it  shall  be  lawful  for  parties,  if  they  think  fit,  to  canae 
'  write  and  extend  their  sasines  by  way  of  book ;  the  attestation  <tf  the 
'  notar  condescending  upon  the  number  of  the  leaves  of  the  book,  and 
'  each  leaf  being  signed  by  the  notar  and  witnesses  to  the  giving  of  the 
'  sasine.'  The  proviso,  that  the  notary's  attestation  or  docquet  should 
condescend  upon  the  number  of  the  leaves,  was,  however,  for  a  longtime 
little  observed ;  and  the  Court,  after  at  first  sustaining  the  objection  to  a 
sasine  that  it  wanted  this  solemnity,  altered  their  decision  upon  a  review, 
in  respect  there  was  a  C(mmwn,i8  errcr}  For  a  similar  reason,  the  like 
decision  was  pronounced  in  the  case  of  Clark.^  The  Lords,  however,  cm 
17th  January  1756,  passed  an  Act  of  Sederunt,  by  which,  erroneomslj 
narrating  the  Act  1696,  cap.  15,  as  applying  to  sasines  (whereas  it 
applies  to  private  deeds,  and  the  Act  1686,  cap.  17,  is  that  r^arding 
sasines),  they  appointed  '  the  regulation  contained  in  the  Act  of  1696  to 

*  be  punctually  observed  in  all  time  coming,  and  that  every  instrument 
'  of  sasine,  written  bookwise,  after  the  12th  day  of  June  1756,  should 

*  have  every  page  marked  by  the  number  of  first,  second,  third,  eta ;  and 
'  that  the  notary's  docquet,  subjoined  to  the  sasine,  should  mention  the 
'  number  of  pages  of  which  the  sasine  consists,'  under  the  pain  d 
nuUity.  This  Act  of  Sederunt,  though  showing  a  want  of  due  caie  in 
its  preparation,  placed  the  law  on  a  clear  footing.  But  it  was  not  made 
de  solennitate  to  mention  the  number  of  the  pages  when  the  instnunent 
was  only  on  one  sheet.     Accordingly  when  the  instrument  consisted  of 

1  Erakine,  iii.  2.  15.  «  Roxburgh  v.  HaU,  4th  June  1741,  M. 

'  Bishop  of  Aberdeen  v.  Viscount  Ken-  14,332. 

mure,  15th  July  1680,  M.  3011.  ^  Clark  v,  Wardel,  7th  FeK  1715,  M. 

'  Erskine,  iii.  2.  16.  14,333,  and  App.  tuooe  Saaine,  Ka  1. 


CHAP,  v.]  INSTRUMENT  OF  SA8INK  651 

cmlj  one  page,  and  it  was  stated  to  be  written  '  super  hanc  et  duos  pre-  authkntica- 
^edemies  paginas!  that  obvious  inaccuracy  was  held  not  to  vitiate  it.^ 
Jknd  a  sasine,  written  on  three  pages  of  a  single  sheet  of  parchment,  was 
flostained,  though  the  number  of  the  pages  was  not  mentioned  in  the 
docquet'    Moreover,  an  obviously  clerical  error  as  to  the  number  of 
the  pages  was  found  not  to  render  a  sasine  nulL'     The  sasine  was 
nrritten  on  nine  pages,  and  the  notar/s  docquet  described  it  as  consisting 
of  only  eight.    But  each  of  the  pages  was  numbered ;  and  in  the  docquet 
the  notary  referred  to  an  erasure  on  the  17th  line  of  the  8th  page,  in 
terms  which  demonstrated  that  the  error  was  clerical  only.    The  notary 
ought  always  to  subscribe  each  page  of  the  instrument.    But  a  sasine 
consisting  of  fourteen  pages,  all  of  which  were  signed  by  the  notary, 
except  the  2d,  4th,  6th,  and  8th,  was  considered  valid ;  the  Statute  not 
lequiring  each  page,  but  each  leaf,  to  be  signed.*     The  notary,  you  will 
lecollect,  ought  to  make  use  of  the  particular  subscription  adopted  by 
him  on  admission  to  his  ofi&ce,  adding  the  initial  letters,  descriptive  of 
his  office,  'N.  P.,'  and,  to  his  last  subscription,  prefixing  the  motto 
adopted  by  him  at  admission,  consisting  of  a  Latin  word  or  short 
sentence, such  as, ' Veritas*  'prcemissa  attestor'    The  witnesses  to  sasines 
in  the  old  form  required  to  sign  each  page,  adding,  as  in  the  case  of 
private  writs,  the  word  *  witness '  to  each  subscription.     The  reason  for 
their  signing  each  page  was,  that  they  attested  not  the  mere  subscrip- 
tion of  the  notary,  but  the  facts  set  forth  in  the  instrument.     Sasines 
subscribed  by  the  witnesses  on  the  last  page  only  have,  no  doubt, 
been  sustained  by  the  Court  in  old  cases.     But  any  sasine  written  on 
more  than  one  sheet,  and  not  signed  by  the  notary  and  witnesses  on 
each  leaf,  should  be  rejected.     The  Act  of  1681  requires  the  designa- 
tion of  the  witnesses  to  be  inserted  in  the  instrument  of  sasine ;  and,  in 
reference  to  the  manner  of  designing  or  describing  them,  the  same  rules 
are  to  be  observed  as  in  the  case  of  private  deeds.     In  the  case  of 
Stewart,^  an  instrument  of  sasine  was  sustained  where  the  witnesses  were 
named  in  it '  Moor '  and  '  Garvoch,'  in  place  of '  Moir '  and  *  Grarrock,'  as 
they  signed  ;  but  this  judgment  has  been  held  questionable  by  lawyers 
of  high  authority.    With  reference  to  the  marking  of  each  page  at  the 
top,  sasines  have  been  placed  on  precisely  the  same  footing  with  private 
writs,  by  the  Act  19  &  20  Vict.  cap.  89,  which  having  a  retrospective 
effect,  it  is  unnecessary  to  examine  the  operation  of  the  previous  law  on 
that  point.     The  mention  of  the  name  of  the  writer  was  not  matter  of 
solemnity,  and  seldom  took  place,  except  when  the  notary  wrote  the 
whole  instrument  in  his  own  hand.    When  the  instrument  was  written 
partly  by  the  notary,  partly  by  another,  the  fact  was  stated  generally,  but 

^  Morrison  v.  Banisay,  16th  December  *  Carnegie  v,  Scott,  26th  Feb.  1796,  M. 

1826,  5  Sh.  150.  8858. 
>  Rirkham  v,  Campbell,  2l8t  May  1822, 

I  Sh.  4*23.  *  Stewart  v.  Stewart,  2d  March  1816, 

'  Dickson  v.  Conningbame,  3d  March      F.  C. 

1827,  7  Sh.  603. 
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no  specification  was  given  of  the  part  written  by  each.  An  objectioii, 
that  material  words  had  been  written  by  the  notary  himself,  though  he 
described  the  deed  as  written  by  another,  was  repelled.^  With  r^aid 
to  the  essentials  of  the  docquet,  the  omission  of  the  words,  'quia  vHi, 
sdvi,  et  audivil  was  found  to  annul  the  instrument ;'  likewise,  the 
omission  was  found  fatal  of  the  words — *  Ditmi,  sic  ut  prtBmiUitur,  dietr- 
'  erUur,  agerentur,  etfierent,  una  cum  pramominatis  testibus,  prcaent  jxr- 
'  sonaliter  interfwi,  eaqus  omnia  et  singula  prtemissa,  eta'^  But  mere 
errors  in  grammar  are  not  material^ 

Hitherto  we  have  been  considering  the  case  of  sasines  containing  only 
one  subject,  and  requiring  only  one  ceremony  of  delivery  of  symbok 
But  there  were  many  cases  in  which  separate  or  repeated  ceremonies 
were  indispensable.  These  occurred  where  there  was  no  erection  into 
a  barony,  or  clause  of  union  and  dispensation  from  the  Crown;  and 
where — 

1.  There  were  two  or  more  parcels  of  land  lying  detached  from  each 
other.  The  delivery  necessary  being  of  the  lands  themselves,  and  on  the 
ground  of  the  lands  themselves,  it  could  not  be  said  that  such  deU^eiy 
took  place  by  means  of  a  single  act  or  ceremony,  if  one  part  of  the  lands 
lay,  for  example,  in  the  county  of  Edinburgh,  and  the  other  in  that  of 
Fife.  Where  the  lands  were  discontiguous,  therefore,  it  was  necessaiy 
to  perform  the  ceremony  first  on  the  one  parcel,  and  then  on  the  otho: 
There  were  in  fact  two  sasines,  though  they  happened  to  be  attested  in 
only  one  instrument 

2.  A  separate  act  of  infeftment  was  requisite  also,  even  when  the 
lands  lay  contiguous,  if  different  portions  of  them  were  held  of  differait 
superiors.  The  lands,  in  such  case,  were  feudally  separate  tenements, 
and  the  ceremony  had  to  be  performed  on  each  parceL^ 

3.  Lands  contiguous,  though  holding  of  the  same  superior,  required 
separate  sasines,  if  the  one  portion  was  held  in  feu,  and  the  other  in 
blench-farm.^  In  this  case,  likewise,  they  were  separate  feudal  tene- 
ments. 

4.  Separate  acts  of  infeftment  were  requisite  also  though  the  sub- 
jects were  contiguous,  and  holden  of  the  same  superior,  and  by  the  same 
tenure,  when  different  portions  of  the  subjects  had  been  acquired  from 
different  vassals.^  In  this  case  also  the  lands,  though  naturally  con- 
tiguous, were  feudally  separate  tenements. 

In  all  these  cases  the  instrument  required  to  show  that  the  cere- 
mony, already  described,  was  duly  performed  on  each  of  the  subjects: 
for  which  purpose,  it  bore  that  the  parties  appeared  on  the  ground  of 

1  Dickson  v.  Syme,  24th  Feb.  1801,  M. 
A  pp.  Tailzie,  No.  7. 

2  Primrose  v.  Dury,  22d  December  1612, 
M.  14,326. 

^  Mackintosh  v.  Inglis  &  Weir,  17th  Nov. 
1825,  4  Sh.  190,  correcting  the  decision 


in  the  older  case  of  Maxwell  r.  Nithsdale'j 
Tenants,  January  1680,  M.  16,837. 

*  M'Ghie  v.  Leishman,  5th  Jane  IS!?7, 
6  Sh.  758. 

6  Erskine,  ii  3.  44. 
^  Ibid, 

7  Bank   of   Scotland   v.   Ramaay,  J^I.' 
1729,  M.  16,404. 
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;he  lands, '  respectively  and  successively,  the  one  after  the  other ;'  and 
•hat  the  necessary  procedure  took  place  on  the  ground  of  the  several 
ands  accordingly.  Separate  acts  of  infeftment  were  necessary  also  when 
he  sasine  contained  the  teinds  of  the  lands,  or  mills  as  separate  tene- 
aents  and  not  mere  accessories,  or  salmon-fishings,  or  rights  of  patron- 
age, or  other  subjects  for  .which  earth  and  stone  were  not  the  appropriate 
ymbols.  The  symbols  for  teinds  were  delivered  on  the  ground  of  the 
ands  ;  those  for  mills  within  the  mills ;  for  fishings  at  the  fishing  station ; 
ind  for  rights  of  patronage  within  the  parish  church. 

But  where  the  lands  with  or  without  teinds,  fishings,  etc.,  had  been  Erbotion  op 
srected  into  a  barony,  the  erection  united  the  whole  into  one  feudal  S^m  of^ 
ienement,  and  made  one  sasine,  by  delivery  of  earth  and  stone  only,  on  ^""o^- 
inj  part  of  the  barony,  sufGicient  for  the  whole  barony  whatsoever  it 
comprehended.  And,  independently  of  erection  into  a  barony,  the 
Drown,  in  granting  a  charter  to  a  vassal  of  any  number  of  separate  feudal 
t^iements,  had  power  to  dispense  (and  in  practice  usually  did  dispense) 
with  the  necessity  of  separate  sasines  for  each,  and  to  declare  that  one 
saaine,  to  be  taken  on  any  part  of  the  lands  contained  in  the  charter,  by 
delivery  of  earth  and  stone  only,  without  any  other  sjrmbol,  should  be 
Bofficient  for  the  whole  lands,  teinds,  fishings,  etc.,  contained  in  the 
charter,  although  consisting  of  separate  tenements,  or  otherwise  naturally 
requiring  separate  sasines  and  different  symbols.  This  dispensation, 
which  was  granted  by  the  Crown  in  every  Crown  charter  as  matter  of 
course,  if  asked  for,  remained  effectual  as  to  lands  contained  in  the 
charter  and  not  disposed  of,  notwithstanding  the  disposition  of  a  portion 
of  the  united  lands.^  And  though  a  valid  clause  of  union  could  not  be 
granted  by  a  subject,^  unless  confirmed  by  the  Crown,^  the  imion  and 
dispensation,  when  granted  by  the  Crown,  became  a  quality  inherent  in 
the  lands,  and  passed  with  them,  though  not  specially  assigned.^  It  was 
also,  when  so  granted,  communicable  to  a  sub- vassal''  And  it  was  avail- 
able to  support  the  sasine  of  a  right  in  security,  as  well  as  of  an  absolute 
right^  I  have  here  only  further  to  notice  the  case  of  sasine  of  the 
Crown's  grant  of  Nova  Scotia  to  the  Viscount  Stirling,  for  which,  by 
royal  dispensation,  sasine  was  allowed  to  be  taken  at  the  gate  of  Edin- 
buigh  Castle. 

Before  entering  on  the  subject  of  the  registration  of  instruments  otQABnntproprna 
sasine,  I  will  notice  shortly  the  sasine  propriis  manibus,  which  is  a  ^"^^ 
remnant  of  the  proper  investiture;  that  is  the  sasine  given  by  the 
superior  himself  on  the  ground  of  the  lands.    Where  such  sasine 

>  Montgomerie  v.   Cathcart,  2d  March  ^  Heron  v.  Syme,  14th  Feb.  1771,  M. 

1813,  F.  C.  8684. 

-  .  .^,  T     /^  .  •  1         1/ji.v    T  *  Blairquhen  v,  Tenanto,  22d  Jan.  1637, 

'  Aitken    v.   L.   Grmialaw,    16th    Jan.      \f   1 5  40! 

1623,  M,  16,397.  e  Wood's  Tniatees  v.  Ferrier,  6th  July 

3  Borthwick  v.  Ker,  26th  Jan.  1636,  M.       1832,  10  Sh.  773 ;  affirmed  25th  March 
16,401.  1834,  7  WiL  &  Sh.  App.  147. 
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Qamtvh  propnu  followed  on  the  warrant  in  a  formal  deed  containing  both  a  dispodtm 
vianiims.  dause  and  precept  of  sasine,  the  only  difference  in  point  of  foim  m, 

that  in  place  of  narrating  the  appearance  of  the  bailie  in  that  pait^ 
as  the  sasine  in  ordinaiy  circumstances  did,  it  narrated  the  appeti- 
ance  of  the  disponer,  who  himself  performed  what  in  other  cases  wis 
done  by  his  bailie ;  the  clause  of  delivery  bearing  that  sasine  was  given 
by  the  disponer  ex  propriis  mis  manibus.    In  such  cases,  the  precept  of 
sasine  did  not  require  to  be  engrossed  in  the  instrument,  because  tbe 
dispositive  clause  expressed  what  was  granted,  and  the  disponer  was 
himself  to  act ;  and  it  would  have  been  incongruous  to  insert  in  the 
instrument  a  mandate  by  him  to  his  bailie.     But  where  the  wanant  of 
the  sasine  was  a  precept  of  clart  constat,  or  a  precept  fix>m  Chancery  fol- 
lowing on  a  special  retour  (neither  of  which  writs  contains  a  dispodtm 
clause),  the  precept  required  to  be  iaserted,  as  containing  the  only 
evidence  of  the  particular  subjects  of  the  sasine.^      Sasines,  howeyer, 
were  very  rarely  so  given,  except  in  the  case  of  liferent  ri^ts  by  hna- 
bands  to  wives ;  on  which  occasions  there  was  seldonoi  any  antecedent 
warrant  in  favour  of  the  wife.     The  sasine  in  her  favour  was  usnallj 
incorporated  with  a  sasine  in  favour  of  the  husband ;  and  the  instaanenl 
was  precisely  in  the  same  form  as  in  an  ordinary  case,  down  to  the 
clause  of  deUvery  of  sasine  to  the  husband  inclusive.     The  narrative  of 
the  husband's  infeftment  being  completed,  the  instrument  proceeded 
to  state  that  the  husband,  being  infeft,  did  ez  propriis  suis  momshtf 
give  liferent  infeftment,  state,  and  sasine,  to  his  wife,  by  delivery  of  the 
appropriate  symbols  to  her,  or  to  an  attorney  on  her  behalf;  whereupon 
she,  or  her  attorney,  took  instruments  in  the  hands  of  the  notary  in 
presence  of  the  witnesses.      In  cases  where  there  was  an  antecedent 
wan^^t,  the  party  giving  the  infeftment  did  not  require  to  subscribe  the 
instrument  along  with  the  notary.      Where  there  was  no  such  warranty 
the  part/s  subscription  was  essential ;  otherwise  the  sasine  would  have 
been  rested  simply  on  the  assertion  of  the  notary.      The  subscription  of 
the  party  operated  as  a  disposition ;  and,  on  principle,  it  should  have 
been  authenticated  with  all  the  solemnities  applicable  to  the  execution 
of  such  a  deed.     But  the  Court  did  not  apply  so  strict  a  rule  to  sasines 
of  this  class  by  husbands  to  their  wives.      A  liferent  sasine  prcpriu 
maniims  by  a  husband  to  his  wife,  was  sustained,  though  the  husband's 
signature  was  not  attested.     The  fact  of  his  having  given  sasine  was 
held  to  be  attested  by  the  notarial  instrument ;  and  this,  on  proof  d 
being  according  to  a  general  practice,  was  held  sufficient'     Again,  a 
testing-clause,  with  reference  to  the  husband's  signature,  was  found  not 
essential,  in  the  x^ase  of  Anderson.'     Here,  however,  the  granting  of  the 
liferent  had  been  acknowledged  by  the  husband  in  a  separate  deed 
The  party  was  in  use  to  sign  each  page  of  the  instrument      When  the 

^  Supplement  to  SpottiBWoode,  Note  {d)  p.  227. 

s  Kibble  v.  Ross,  4th  Dec  1804,  M.  14,314. 

3  Anderson  v.  Anderson,  31st  Jan.  1828,  6  Sh.  463. 
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fitnesses  to  his  subscription  attested  the  fact  of  his  having  given  the 
asine,  they  also  signed  each  page.  When  they  merely  attested  his 
abscription,  they  signed  the  last  page  only. 


CHAPTER  VI, 

I  NOW  proceed  to  the  subject  of  the  r^istration  of  instruments  of  Rroistration 
asine  for  publication ;  and  I  think  I  may  say  that  publication,  by  means  ^^  ^^^***- 
Kf  the  records,  is  the  distinguishing  feature  of  the  system  of  land-rights 
n  Scotland.  Other  countries  have  the  feudal  system ;  but,  unless  in 
South  Australia,  under  an  Act  passed  in  1857,  there  is  probably  nowhere 
slse  a  general  plan  of  compulsory  publication  of  the  titles  to  land. 
^df  though  the  Scottish  system  commends  itself  by  its  simplicity  and 
hdlity  of  adaptation,  the  object  which  stands  before  all  others  in  any 
lysiem  of  land-rights  would  be  wanting,  if  we  had  not  in  our  records 
die  element  of  security  of  title.  Mr.  Boss  says, — '  No  circumstance 
'  distinguishes  the  jurisprudence  of  Scotland  firom  the  other  European 
nations  more  than  their  early  invention  of  public  registers ;  all  our 
writers  on  the  law  have  plumed  themselves  upon  this  circmnstance, 
and  recommended  the  improvement  to  their  neighbours.'  ^  He  then 
juotes  Sir  George  Mackenzie,  writing  on  the  same  subject  in  this 
strain  : — *  Some  inventions  flourish  more  in  one  country  than  another 
nature  allowing  no  universal  excellency,  and  Grod  designing  to  gratify 
every  country  he  hath  created;  so  Scotland  hath,  above  all  other 
'  nations,  by  a  serious  and  long  experience,  obviated  all  fraud  by  their 
'  public  registers.'  How  far  our  system  is  entitled  to  the  honourable 
character  of  an  '  invention,'  may  well  be  doubted.  But,  even  if  our 
Bincestors  should  not  be  entitled  in  this  respect  to  the  special  distinction 
which  belongs  to  first  inventors,  yet  we  should  not  be  over-sparing  of 
Acknowledgments  to  them  for  having  had  the  good  sense  to  recognise 
what  was  valuable  in  the  institutions  of  any  other  country,  and  to  give 
OS  the  benefit  of  a  good  and  sound  system,  wherever  they  could  fall  in 
with  it 

The  first  approach  to  a  register  of  land- rights  with  us  is  to  be  seen  Histort  of 
in  the  protocols  kept  by  notaries,  who  were  taken  bound  to  enter  therein  ^'^^^**"' 
the  ipstruments  made  by  them.  These  books,  however,  were  most  irre- 
gularly kept  We  have  then  various  Statutes  which  were  designed  to 
give  the  Crown  the  means  of  saying  who  were  its  vassals,  but  which 
were  therefore  limited  to  the  purpose  of  exhibiting  the  sasines  of  parties 
holding  lands  of  the  Crown.  Then  we  have,  in  1599,  a  Statute  requiring 
registration  of  instruments  of  sasine  in  a  register,  to  be  called  the 

^  Rosa's  Lectures,  i.  92, 
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Secretar/s  Begister,  within  forty  days,  on  pain  of  nnllity,  and  estab- 
lishing local  registers.^     The  provisions  of  this  Act  were  renewed  asd 
extended  by  an  Act  passed  in  1 600  ;^  and  these  two  Acts  contain  sobstaih 
tially  the  provisions  of  the  leading  Statute  now  in  force.      On  aooonnt,  I 
however,  of  the  clamours  raised  against  the  system,  the  Acts  of  1599  asd  \ 
1600  were  repealed  by  an  Act  passed  by  the  Convention  at  Ediatroij^ 
on  27th  January  1609,  ratified  by  Act  of  Parliament  in  the  sameyeai' 

1617,  CAP.  16.  But  these  clamours  were  not  allowed  long  to  prevail  over  the  good  seoK 
and  spirit  of  the  Scottish  Parliament.  For  registration  was  again  pie- 
scribed  by  the  Act  1617,  cap.  16  ;  and  the  system  thereby  established, 
though  it  has  imdergone  important  amendments  in  detail,  and  is  stiD 
open  to  much  improvement,  especially  in  the  way  of  having  the  reoonb 
made  more  accessible,  speaks  for  its  own  efficiency,  in  the  fact  that  now, 
nearly  two  hundred  and  fifty  years  after  its  institution,  and  whilst  sub- 
stantially the  same  as  on  its  institution,  no  one  desires  to  supersede  it 
Every  proposed  amendment,  whilst  suggesting  new  adaptations^  assoines 
that  the  system  is  to  remain  in  principle  as  heretofore.  The  Act  of  1617 
proceeds  on  a  recital  of  the  firauds  arising  through  the  existence  of  latent 
private  rights ;  and,  for  prevention  thereof,  ordains  a  public  register  to  be 
kept,  in  which  all  instruments  of  sasine,  and  all  reversions  and  dischaiges, 
or  assignations  thereof^  shall  be  registered  within  threescore  days  of 
their  date,  under  pain  of  making  no  faith  in  prejudice  of  third  pattks. 
The  register  is  placed  under  the  charge  of  the  Lord  Clerk-Begister,  vboee 
deputies  were  to  receive,  roister,  mark,  and  re-deliver  the  writa 

The  Act  further  established  a  General  Blister  in  Edinbuigh,  and 
particular  or  local  registers  throughout  Scotland,  giving  parties  tbe 
option  of  resorting  to  the  Register  at  Edinburgh,  or  the  appropiiate 
Particular  Begister;  and  official  extracts  finom  these  r^iisters  vere 
declared  equally  probative  with  the  principal  writs,  except  in  case  of 
improbation,  that  is,  where  forgery  was  alleged.  The  Act  expressly 
enjoined  the  engrossment  of  the  whole  body  of  the  writs ;  but  there  was 
great  laxity  in  the  observance  of  that  regulation,  and  the  remedy  at  fiist 
applied  betrayed  an  entire  misconception  of  the  object  of  a  register  as 

I6fi6,  CAP.  19.  intended  for  public  security.  This  was  by  the  Act  1686,  cap.  19,  whkh 
enacted  that  when  writs  were  presented  to  the  keepers,  and  delivered 
back  bearing  an  attestation  that  they  were  r^[istered9  this  should  make 
them  sufficient  for  the  parties'  security,  although  they  should  not  be  in- 
serted in  the  register.  But,  as  registration  was  required  only  for  pnl^ 
security,  the  proceeding,  as  here  sanctioned,  was  incompatible  with  that 
object  It  had  regard  simply  to  the  private  parties ;  for  them,  howerer, 
the  mere  charter  and  sasine  were  just  as  good  as  the  charter  and  sasiDe 
with  an  attestation  of  registration,  and  no  real  r^istration.  The  Act  of 
1686  was  virtually  a  repeal  of  that  of  1617 ;  as  no  one  could  tell  from  ^ 
records  what  sasines  there  might  be  in  the  hands  of  private  parties  an- 
booked,  but  yet  valid  and  sufficient  by  virtue  of  the  keeper's  attestatioa 

1  Stat.  4.  184.  s  Stat.  4.  237.  '  SUt  4.  449. 


CHAP.  VL]  REGISTRATION  OF  SASINES.  657 

The  Act  of  1686^  therefore,  was  speedily  rescinded  by  that  of  1696,  cap.  1696,  cap.  i8. 
18,  which  declared  that  no  sasine  or  other  writ  should  be  of  force  against 
any  but  the  granters  or  their  heirs,  unless  duly  booked  in  the  register. 
An  irregularity  was  still  practised,  in  omitting  to  insert  the  notary's 
docquet,  annexed  to  every  sasine;  and  the  Act  of  Sederunt  of  17th 
January  1756,  irUer  alia,  required  the  full  sasine,  and  particularly  the 
fall  docquet,  to  be  booked,  on  pain  of  nullity. 

Due  provision  was  thus  made  for  inserting  in  the  register  the 
entire  instrument  of  sasine.  For  the  convenience  of  those  search- 
ing the  register  for  writs  affecting  any  particular  lands,  it  was  neces- 
sary to  have  some  abstract  of  the  contents  of  the  writs  so  booked ; 
and,  by  the  Act  concerning  the  regulation  of  the  Judicatories,  1672, 1672,  cap.  16. 
cap.  16,  sect  32,  the  keepers  of  the  registers  of  sasines  were  ap- 
pointed to  make  exact  minute-books,  contsdning  the  names,  surnames, 
and  designations  of  the  parties,  and  the  common  designation  of  the 
lordship,  barony,  or  tenandry,  of  the  several  lands  mentioned  in  the  writ. 
But  the  system  was  still  defective,  inasmuch  as,  whilst  requiring 
r^istration,  it  did  not  absolutely  give  preference,  in  cases  of  com- 
petition, to  priority  of  registration.  Of  two  sasines,  both  recorded 
within  sixty  days  of  their  respective  dates,  the  last  recorded  was  prefer- 
able, if  first  in  date ;  and  thus  parties  might  be  excluded  by  a  sasine  Prioritt  of 
recorded  after  they  had  searched  the  register,  and  found  it  clear  of  com-  ^^^^^"o''- 
peting  title  or  incumbrance.  Moreover,  there  was  no  defined  plan  of 
securing  that  the  keepers  of  the  registers  should  insert  the  writs  pre- 
sented to  them  at  the  time  and  in  the  order  of  presentment.  Nor  could 
any  one  tell,  by  inspecting  the  registers  or  minute-books,  what  writs 
were  in  course  of  registration,  and  what  not ;  because  there  was  no  evi- 
dence as  to  writs  in  the  hands  of  the  keepers,  and  not  booked.  The 
minute-book,  appointed  by  the  Act  of  1672,  was  not  necessarily  in  ad- 
vance of  the  register.  It  might  follow  it.  To  correct  these  evils,  the  Acts  1693,  oafs,  is 
1693,  caps.  13  &  14,  were  passed;  the  former  giving  preference  accord- 
ing to  priority  of  registration,  and  the  latter  appointing  the  keepers  of 
the  registers  to  keep  minute-books  of  all  writs  presented,  expressing  the 
day  and  hour  of  presentment,  and  the  names  and  designations  of  the  pre- 
senters ;  which  minutes  were  to  be  immediately  signed  by  the  presenter 
and  also  by  the  keeper,  and  patent  to  all  the  lieges.  The  Act  farther 
ordained  that  the  writs  should  be  registered  exactly  conform  to  the 
order  of  the  minute-book. 

This  enactment  completed  the  system,  which  thus  embraced  a  re- 
gister containing  every  sasine  verbaiimy  and  a  minute-book  containing 
the  date  and  hour  of  presentment  of  every  sasine  for  registration,  with  the 
leading  particulars  of  the  writ ;  and  which  gave  preference  of  title  or 
security  according  to  priority  of  registration  alona  There  can  be  no 
doubt  that,  on  account  of  the  multiplicity  of  the  writs  in  rapidly  extend- 
ing localities,  even  the  minute-books  have  long  been  cumbrous,  and  in 
need  of  classification  and  re-arrangement ;  but  the  system  affords  the 
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elements  of  security,  which  is  the  main  object  in  all  cases ;  and  we  haye 
good  reason  to  hope  that  ere  long  a  well-matured  scheme  will  become 
law,  whereby  the  registers  will  be  made  more  easily  accessible,  and  more 
available  for  their  proper  objects,  and  the  system  will  be  brought  up  to 
the  reasonable  requirements  of  the  day. 

The  Acts  above  detailed  are  not  applicable  to  sasines  of  lands 
in  royal  burghs  held  by  buigage  tenure ;  as  to  which,  however,  by 
separate  Acts,  a  similar  system  has  been  established ;  the  records,  in 
that  case,  being  under  the  charge  of  the  town-derks  of  the  burghs 
respectively* 


New  form  of 

8ASIN& 


Land 

BEGISTEBS 

Acrr,  1868. 


The  effective  nature  of  the  system  of  registration,  as  here  explained, 
led  to  the  great  alterations  and  amendments  introduced  in  regard  to 
sasines,  by  the  Act  8  &  9  Vict.  cap.  35,  most  correctly  entitled, 'An 
'  Act  to  simplify  the  form  and  diminish  the  expense  of  obtidning  infeii- 
'  ment  in  heritable  property  in  Scotland;'  which  came  into  opera- 
tion on  1st  October  1845.  It  had  long  before  been  settled  that 
registration  was  the  point  on  which  all  questions  of  preference  in 
competitions  should  depend ;  and  it  had  come  to  be  the  general  opinion 
of  soimd  practical  men,  that  registration  alone  was  required  in  order  to 
infeftment,  and  the  publication  of  rights  in  or  affecting  lands.  The 
above  Act,  accordingly,  made  registration  not  merely  publication  but 
infeftment ;  and,  whilst  reserving  the  option  of  taking  the  older  forms, 


^  Important  changes  were  introduced  by  *  The  Land  Registers  (Scotland)  Act, 
1868/  31  &  32  Vict.  cap.  64,  which  took  effect  from  and  after  3l8t  December  1S6S. 

The  change  of  greatest  importance  was  the  discontinuance  of  the  Particular  Registers 
of  Sasines  throughout  Scotland,  making  the  General  Register  in  Edinburgh  the  only 
competent  register  for  all  writs  relating  to  land  not  held  burgage — sections  8  and  27- 

Sect.  3  provides  that  the  General  Register  shall*  be  so  kept  that  the  writs  applicable 
to  each  county  shall  be  entered  in  a  separate  series  of  presentment  books,  minate<i 
in  a  separate  series  of  minute-books,  and  engrossed  in  a  separate  series  of  register 
volumes.  When  a  writ  contains  lands  lying  in  several  counties,  it  must  be  eote^d  in 
the  presentment-book  and  minuted  in  the  minute-book  of  each  such  county,  but  ii  to 
be  engrossed  in  the  division  of  the  register  applicable  to  only  one  of  the  countieft.  As 
regards  the  other  counties,  a  memorandum  will  be  entered  in,  the  divisions  d  tbe 
register  applicable  to  them  respectively,  setting  forth  the  volume  of  the  register  sod 
the  folio  or  folios  of  the  volume  in  which  such  engrossment  is  made. 

Sect.  6  provides  for  the  transmission  of  writs  to  the  register  by  post,  and  eucta 
that  where  two  or  more  writs  so  transmitted  shall  be  received  by  the  keeper  at  tlte 
same  time,  they  shall  be  deemed  to  be  presented  and  registered  contemporaneously. 

Sect.  7  provides  that  no  error  or  omission  in  any  presentment-book  of  the  register 
shall  invalidate,  or  in  any  way  affect  injuriously,  the  registration  of  any  writ  rec^tkd 
in  such  register. 

Section  12  makes  provision  for  recording  writs  in  the  Register  of  Sasines  for 
preservation,  or  for  preservation  and  execution,  as  well  as  for  publication.  The  vrtt 
which  it  is  desired  so  to  record  must  have  a  special  warrant  of  registration  engrcNK^ 
upon  it  in  terms  of  Schedule  (A)  No.  3  annexed  to  the  Act ;  and,  when  so  recorded,  it 
is  not  only  effectually  registered  for  publication,  but  is  also  held  to  be  registered  in  tbe 
Books  of  Council  and  Session  for  preservation,  or  for  preservation  and  execution,  ss  tbe 
case  may  be.  A  writ  so  registered  is  retained  in  the  register,  and  an  extnct  <mly  is 
given  out — see  sections  12  and  13. 

The  certificate  of  registration  on  any  writ  must  be  signed  by  the  keeper  of  tbe 
register  or  his  deputy.  No  further  signature  of  the  keeper  is  required,  but  each  pagv  ^ 
the  writ  must  be  stamped  with  an  office  seal  or  stamp,  to  be  kept  at  tiie  rqpiter  office* 
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and  still  requiring  an  instrument  of  sasine,  it  stripped  the  instrument  of  New  fobm  of 
all  that  was  not  essential  to  accomplish  the  object  of  infefbnent  and 
publication  by  means  of  the  registers.    For  these  ends,  the  Act  did  away 
with  the  necessity  of  proceeding  to  the  lands,  or  of  performing  any  act 
of  infeftment  thereon;   declaring  sasine  to  be  efiTectually  given  by 
producing  to  a  notary-public  the  warrants  of  sasine,  and  relative  writs, 
as  then  in  use  to  be  produced  at  taking  infeftment ;  and  by  expeding  and 
recording,  in  the  General  or  appropriate  Particular  Register  of  Sasines, 
an  instrument  of  sasine,  setting  forth  that  sasine  had  been  given  in  the 
lands,  and  subscribed  by  the  notary  and  witnesses,  according  to  the  form 
annexed  to  the  Act.     Such  form  of  infeftment  was  declared  effectual, 
whether  the  lands  should  lie  contiguous  or  discontiguous,  or  should  be 
held  by  the  same  or  differwit  titles,  or  of  one  or  more  superiors,  or 
whether  the  deed,  entitling  the  party  to  obtain  infeftment,  should  be 
dated  prior  or  subsequent  to  the  Act,  or  whether  the  precept  of  sasine 
therein  should  be  in  the  form  theretofore  in  use,  or  in  the  new  form 
already  examined,  and  which  was  authorised  by  the  Act.    Instruments 
in  the  new  form  were  to  be  recorded  in  manner  theretofore  in  use,  and, 
being  so  recorded,  were  to  have  the  same  effect  as  if  sasine  had  been 
taken,  and  an  instrument  of  sasine  duly  recorded,  according  to  the 
previous  practice.     Moreover,  instruments  in  the  new  form  might  be 
effectually  recorded  at  any  time  during  the  life  of  the  party  infeft    The 
instrument,  in  its  new  form,  bore  no  date ;  the  date  of  presentment  and 
entry,  set  forth  on  it  by  the  keeper  of  the  record,  was  to  be  taken  as  the 
date  of  the  instrument  and  infeftment 

These  enactments  exhibit  the  changes  in  principle  ;  and  we  shall  now 
examine  the  new  form  of  the  instrument  introduced  by  the  Act  of  1845, 
which  was  adapted  to  these  changes. 

The  instrument  opens  by  specifying  the  place  at  which  the  ceremony 
and  act  of  infeftment  are  performed. 

It  is  then  said  that '  by,'  or  '  on  behalf  of,'  the  party  to  be  infeft,  the  PRMKKTin5»T 
warrant  or  warrants  were  presented  to  the  notary.  The  word  '  by '  will  ^'  ^'^"*^"- 
be  used  when  the  party  himself  makes  the  presentment,  and  the  words 
'  on  behalf  of,'  when  another  person  does  so  for  him.  Generally  speak- 
ing, the  notary  is  entitled  to  hold  the  person  in  possession  of  the  warrants, 
and  who  presents  them  to  him,  as  having  sufficient  authority  from  the 
party  to  be  infeft  for  obtaining  the  infeftment.  Such  person,  however, 
ought  to  have  adequate  instructions  or  power  from  the  party  to  be  infeft. 
And  if  the  warrants  are  used  improperly  the  party  can  obtain  redress, 
under  the  law  as  altered  in  1845,  just  as  he  could  under  the  old  law. 
The  instrument,  in  its  new  form,  does  not  express  by  whom  the  produc- 
tion is  made,  but  that  would  be  matter  of  proof.  Where,  however, 
sasine,  in  the  form  of  the  Act  of  1845,  is  to  be  passed  in  favour  of  an 
incapacitated  person,  I  think  it  would  be  advisable  to  say  that  the 
warrants  were  presented  on  behalf  of  the  party  and  of  the  guardian,  or 
other  person  acting  for  him ;  or,  if  the  guardian  is  at  hand,  he  should 
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be  got  to  present,  and  the  instrument  would  then  say  there  was,  'by 
(the  guardian),  on  behalf  of  (the  party),'  presented,  etc. 

The  warrant  is  then  described  by  the  name  and  designation  of  the 
granter;  and  by  reference  to  the  date,  as  in  the  precept  of  sasine 
inserted  in  the  instrument.  If  there  are  any  writs  of  transmission,  or 
other  warrants,  they  will  be  described  at  this  place,  in  the  form  of  a 
mere  inventory,  by  names  and  designations  of  parties  and  dates ;  and 
you  will  recollect  that  additional  warrants  may  be  necessary,  not  merely 
as  connecting  links  in  the  title  between  the  grantee  of  the  precept  and 
the  party  to  be  infeft,  but  for  the  purpose  of  supplementing  an  original 
warrant  which  has  only  a  general  or  a  defective  description  of  the  lands. 
Then  follows  the  more  full  narrative  of  the  warrant  or  warrants ;  and 
the  great  points  to  be  attended  to  in  such  narrative  are  (besides,  of 
course,  accuracy),  to  exhibit,  as  nearly  as  possible  in  the  form  of  the  Act 
of  1845,  the  dispositive  or  other  ruling  clause  of  the  only  or  original 
warrant ;  and,  if  there  are  several  warrants,  to  connect  the  party  to  be 
infeft  with  the  party  to  whom  the  original  warrant  was  granted,  by  a 
clear  deduction  of  titles ;  or,  in  the  case  of  a  warrant  with  a  general  or 
defective  description  of  lands,  to  bring  out  explicitly  and  distinctly  all 
the  particulars  of  the  lands  to  which  it  relates. 

We  have  next  the  verbaiim  insertion  of  the  precept  of  sasine,  testing- 
clause,  and  signatures.  The  form  scheduled  in  the  Act  of  1845  clearly 
points  out  that  the  testing-dause  and  signatures  ought  to  be  engrossed, 
as  well  as  the  proper  precept 

We  have  then  the  clause  of  delivery  in  these  words, — '  In  virtue  of 

*  which  precept  I  hereby  give  sasine  to  the  said  A.  B.  of  the  lands  and 

*  others  above  described.'    This  clause  is  the  sadrt^ ;  and,  were  it  omitted 
in  the  instrument,  all  the  rest  would  go  for  nothing.    If  there  are  several 
warrants,  the  clause  will  say, '  In  virtue  of  which  precept,  and  of  the 
other  writs  presented  to  me,  as  aforesaid,'  or  words  to  that  effect    The 
clause  of  delivery,  you  wiU  observe,  contains  no  specification  of  the 
lands.     It  speaks  simply  of  'the  lands  above  described.'     Care  must  be 
taken,  therefore,  to  see  that  the  description  of  the  lands  in  which  the 
sasine  is  given  has  been  clearly  and  distinctly  set  forth  in  the  pre- 
vious part  of  the  instrument.     And  it  must  also  be  seen  that  the 
reference  in  the  clause  of  delivery  cannot  be  extended  to  more  than 
the  infeftment  is  intended  to  embrace.    For  instance,  if  there  are 
several  warrants,  and  the  first  contains  ten  acres,  and  the  others  only 
five,  the  clause  of  delivery  should  be  limited  to  the  five  acres.     No 
doubt,  the  sasine  would  not  be  efifectual  for  more  than  the  lands  in  the 
deeds  of  transmission,  if  the  party  infeft  was  not  connected  with  the 
original  warrant  by  a  title  comprehending  the  whole  lands ;  but  it  would 
not  be  accurate  conveyancing  to  speak  simply  of  '  the  lands  above  de- 
scribed,* if  there  were  two  descriptions  of  lands,  and  one  only  applicable. 
The  nature  of  the  right  of  the  party  to  be  infeft  requires  also  to  be 
attended  to  ;  as,  for  example,  in  liferent,  or  in  trust,  or  the  like.    And 
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liere  it  must  be  noticed,  as  applicable  to  sasines  under  both  the  old  and  Nbw  fobm  of 
;he  new  forms,  that  whilst  no  precept  authorises  sasine  of  more  than  is 
contained  in  it, — for  example,  a  precept  for  infeftment  in  liferent,  or 
iubject  to  redemption,  does  not  authorise  sasine  in  fee,  or  irredeemably, 
—yet  a  precept  for  infeftment  in  the  full  irredeemable  fee  may  be  made 
ise  of  for  infeftment  in  less  than  such  fiill  fee, — in  liferent,  for  example, 
yr  in  security  and  redeemably.^ 

The  instrument  of  sasine,  in  the  form  now  before  us,  closes  with  a  authkntica- 
besting-dause,  which  ought  to  be  framed  like  that  in  any  ordinary  deed ;  '"°^* 
3xcept  that  it  contains  no  date, — the  Act  declaring  the  date  of  the  pre- 
sentment and  entry  set  forth  on  the  instrument  by  the  keeper  of  the  re- 
nter, that  is,  the  date  of  registration,  to  be  the  date  of  the  sasina  And 
the  instrument  must  be  signed  by  the  notary  and  witnesses.  The  notary 
signs  on  each  page,  adding  on  the  last  the  words  'Notary  Public,'  and 
on  each  other  page  '  N.P.,'  to  his  subscription.  He  ought  also,  on  the  last 
page,  to  prefix  his  Latin  motto ;  though  the  rule  of  practice  in  that  par- 
ticular is  various,  and  the  prefix  seems  not  essential  The  witnesses 
sign  the  last  page  only ;  each  adding  the  word  '  witness '  to  his  subscrip- 
tion, as  in  the  case  of  an  ordinary  deed 

Sasines  prapriis  manibus  do  not  appear  to  be  in  the  view  of  the  Act 
of  1845,  the  form  introduced  by  which  contemplates  the  giving  of  sasine 
only  by  a  notary-public,  and  in  virtue  of  warrants  produced  to  him. 

The  system  of  registration  now  in  force,  under  the  Acts  before  de-  rboktbation. 
tailed,  applies  to  sasines  in  the  more  modem,  as  well  as  the  older  form, 
and  consists  of  three  particulars ;  viz, — (1.)  The  presentment  of  the  sasine 
by  the  party,  or  his  agent,  to  the  keeper  of  the  proper  register,  and  entry 
thereof  by  the  keeper  in  the  minute-book ;  (2.)  The  insertion  of  the  writ, 
verbatim^  in  the  register,  according  to  the  order  of  the  entry  in  the 
minute-book ;  and  (3.)  When  the  writ  is  booked,  a  certificate  or  attesta- 
tion of  the  fact  is  annexed  to  it,  under  the  hand  of  the  keeper,  stating  the 
date  of  the  presentment  and  entry,  or  registration ;  in  what  book  of  the 
register,  and  on  what  pages  of  the  book  the  writ  is  copied.  This  cer- 
tificate being  annexed,  the  writ  is  given  back  to  the  party.  As  to  sasines 
in  the  old  form, — including,  I  apprehend,  any  in  that  form  to  be  passed,  as 
well  as  those  already  passed, — the  registration,  in  order  to  be  effectual, 
must  be  within  sixty  days  after  date.  As  to  those  in  the  new  form,  the 
registration  may  take  place  at  any  time  during  the  life  of  the  party  infeft. 
Under  the  old  form,  it  could  be  within  sixty  days  after  date,  although  the 
party  had  died ;  and  it  could  not  be  after  sixty  days,  although  he  should 
be  alive.  The  sixty  days  are  coimted  by  entire  days  and  not  de  momento 
in  mommtum}  And,  in  a  case  where  the  instrument  was  accurately 
booked,  though  beyond  the  sixty  days,  it  was  held  that  the  registration 
was  constituted  by  the  presentment  of  the  sasine  to  the  keeper,  and  his 
entry  m  the  minute-book,  which  took  place  within  the  sixty  days,  and  not 

^  Melvin  v,  Dakera,  17th  Jane  1843,  5  >  Lindsay  v.  Giles,  27th  Feb.  1844,  6 

D.  1217.  D.  771. 
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by  the  actual  booking  in  the  roister.    The  sasine  was  accordingly 
sustained.^ 
PBErEBENOB  BT       And  tho  preferenco,  arising  by  first  entry  in  the  minute-book,  is  so 

PRIOBITT  OF  '  o       V  » 

BBQiBTBATioN.  comploto,  that  where  two  sasines  were  presented  by  the  same  party,  on 
the  same  day,  and  between  the  same  hours, — ^in  fact,  were  presented 
unico  contextu, — although,  in  the  nature  of  things,  it  was  impossible  not 
to  enter  the  one  before  the  other,  the  preference  was  given  to  the  sasine 
which  happened  to  be  first  entered  in  the  minute-book,**  That  was  the 
case  of  a  security  over  lands ;  and  to  preserve  a  pari  passu  preference  in 
such  cases,  in  favour  of  two  or  more  parties,  the  proper  course  is  to  in- 
troduce a  special  clause  in  each  of  the  deeds,  of  which  you  will  find  fonns 
in  the  Juridical  Styles.*  It  was  usual  to  enter  the  date  of  recording  in 
the  register,  as  well  as  in  the  minute-book,  though  the  latter  only  was  a 
statutory  requisite.  But  where  the  sasine  was  presented  and  minuted 
in  due  time,  and  certified  by  the  keeper  to  be  recorded  accordingly,  it  was 
held  immaterial  that  the  date  of  recording,  as  stated  in  the  register,  was 
beyond  the  sixty  days.* 
b^^-Smo?  ^^  *  ^^^^  exactly  similar,  except  that  the  date  of  recording  as  entered 
csBWFicATifiB,  in  tho  register  was  vitiated  by  erasure,  the  sasine  was  held  duly  recorded.* 
But,  where  the  sasine  had  truly  been  presented  and  booked  on  25& 
September,  but  not  minuted  till  4th  October,  and  the  date  of  recording 
was  vitiated  by  erasure,  both  in  the  register  and  the  certificate, — the  Comt 
held  the  sasine  not  duly  recorded.^  In  several  of  these  cases  the  keepers 
of  the  registers  were  fined,  or  otherwise  punished.  The  purpose  of  the 
registration  being  to  furnish  information  on  which  all  concerned  may 
rely,  the  register  must  contain  a  copy  of  the  whole  instrument^  and  be 
free  of  all  unauthenticated  erasures  or  other  vitiations.  Accordingly, 
where  the  record  omitted  the  word  'primo '  in  the  year  of  the  date  of  the 
sasine,  making  the  year  1820  instead  of  1821,  the  sasine  was  held  un- 
recorded."^ And,  where  the  clause  of  delivery  of  sasine  went  into  details, 
and  in  the  detail,  as  recorded,  certain  lands  were  omitted,  the  sasine  was 
held  imrecorded  as  to  the  omitted  lands.*  But,  although  the  particulars  of 
the  date  of  the  sasine  were  omitted  in  the  body  of  the  record,  it  was  held 
enough,  in  a  question  raised  at  the  distance  of  sixty-five  years  from  the 
date  of  registration,  that  these  particulars  had  been  added  in  a  marginal 
addition  in  the  handwriting  of  the  party  who  had  booked  the  instrument, 

^  MacbuDe  17.  Maclaine,  16th  June  1S52,  '  Drummond    r.   Ramsay,    24th   June 

14  D.  870 ;  affirmed  6th  July  1855, 18  D.  1809,  F.  C. 

(House  of  Lords  Reports)  44.  '  M*Queen  v,  Naime,  23d  Jan.  1824, 2 

>  Douglas  V.  Dunlop  &  Ca,  21st  Feb.  Sh.  637. 

1836,  13  Sh.  606.  «  Grey  r.  Hope,  23d  Feb.  1790,  M.  8791 

'  Juridical  Styles,  voL  L  pp.  601  &  650.  A  similar  decision  was  pronoonoed  in  tlie 

*  Maclaine's  case,  suprcu  case  of  Stewart  v.  £2arl  of  Fife,  20th  Feb. 

^  Adam  r.   Duthie,    19th  June    1810,  1827,  5  Sh.  385. 
F.  C. 


^  Two  or  more  writs  transmitted  by  post  to  the  keeper  of  the  regiater,  if  reoeiTed 
by  him  at  the  same  time,  *  shall  be  deemed  and  taken  to  be  presented  and  registered  cos- 
temporaneously ' — 31  &  32  Vict.  cap.  64,  sect.  6;  see  also  31  &  32Vioi.  cap.  101,  sect  142. 
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lough  the  marginal  addition  was  not  signed.^  In  these  cases  the  sasines 
Bui  been  duly  entered  in  the  minute-book,  and  they  bore  the  keeper^s 
5rtificate  of  registration,  correctly  and  completely, — which  was  important 
hen  there  was  any  disconformity  between  the  minute-book  and  the 
agister.  But,  when  the  minute-book  and  register  corresponded,  an  error 
L  the  certificate  was  held  immaterial^  An  essential  change  on  this 
Dint,  however,  was  made  by  the  Act  of  1845 ;  because,  by  sect.  3,  instru- 
lents  of  sasine  in  the  new  form  Jbear  no  date  in  themselves ;  and  the 
ate  of  presentment  and  entry  set  forth  on  any  such  instrument  by  the 
eeper  of  the  record  are  to  be  taken  as  the  date  of  the  instrument  of 
isine  and  infeftment.  Whether  disconformity  between  the  dates,  as 
Qtered  in  the  minute-book  and  set  forth  on  the  instrument,  or  vitiation 
1  the  certificate,  the  minute-book  being  entire,  would  absolutely  annul 
n  instrument  of  sasine,  is  a  question  which  we  are  not  called  on  to 
ecide.  But  it  is  manifestly  of  great  consequence  that  there  should  be 
oth  conformity  and  int^rity ;  and  care  ought  to  be  taken  to  prevent 
ny  question  on  such  points  from  arising  in  practice.  In  case  of  a 
lundered  certificate,  it  is  easy  to  get  a  new  one  correctly  written ;  and 
his  would  appear  a  complete  remedy,  if  required  at  once.  The  case 
flight  be  very  different  if  an  interval  of  time  were  allowed  to  elapse. 

Sasines  in  the  old  form,  when  not  recorded  within  sixty  days  of 
heir  date,  are  null  to  all  intents  and  purposes.  There  are  many  deci- 
ions  by  which  the  law  was  brought  to  that  point ;  but  it  is  enough  to 
'efer  to  the  last  in  date,  in  the  report  of  which  the  whole  subject  is 
elaborately  discussed.^  The  question  here  arises,  whether  errors  in  Gobbhotiov  of 
recording  sasines  can  be  remedied  ?  As  to  sasines  in  the  old  form,  the  ^^b^ov. 
Dourt  were  unanimous  in  holding  that  the  record  could  not  be  altered 
ifter  the  expiration  of  the  sixty  days  allowed  for  registration.^  But 
ivhen,  in  the  record-copy  of  a  sasine  in  the  old  form,  dated  and  recorded 
in  1837,  the  subscriptions  of  the  notary  and  witnesses  were  omitted, 
bhe  Court,  upon  an  application  presented  by  the  party  nine  years 
ifberwards,  granted  warrant  to  insert  the  subscriptions.*  This  was 
done,  however,  on  an  eo?  parte  statement  that  the  petitioner  was  not 
iware  that  any  interests  of  third  parties  would  be  affected  by  the 
proposed  correction.  The  case  not  having  drawn  forth  any  observations 
Trom  the  bench,  it  cannot  be  said  on  what  precise  groimds  the  petition 
v^as  granted,  or  how  far  the  correction  is  to  be  relied  on.  But,  on 
principle,  if  the  registration  of  a  sasine  in  the  old  form  could  have 
t)een  corrected  within  sixty  days  of  its  date,  it  would  seem  allowable 
bo  correct  one  in  the  new  form  at  any  time  during  the  life  of  the  party 
Lnfeft;  reserving  all  questions  of  preference  or  otherwise  arising  out 
of  the  error  prior  to  its  correction.    There  is,  however,  one  remedy  at 

^  Maclaine's  case,  mipra,  *  Dnodas  v.  Dennistoim,  15th  Dec.  1S24, 

>  Gibson-Craig  v,  Cochran,   10th  Jnly  3  Sh.  400. 
1838,  16  Sh.  1332. 

'  Young  V.  Leith,  11th  March  1847,  9  ^  Dnke  of  Monta-ose,  Petitioner,  17th 

D.  932.  June  1846,  8  D.  822. 
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all  times  sure  and  complete  in  such  cases^  except  the  single  case  to  be 
immediately  pointed  out,  as  long  as  the  party  is  alive;  viz.,— to 
proceed  de  novo,  on  the  footing  that  the  sasine  not  duly  recorded  is 
null,  and  to  expede  sasine  of  new  on  the  original  warrant.  This  was 
the  remedy  adopted  before  the  passing  of  the  Act  of  1845,  in  the  case 
of  sasines  not  recorded  within  the  sixty  days.^  There  are  vaiions 
cases  to  this  etfect;  and  in  the  late  case  of  Haig*  it  is  assumed,  as 
beyond  doubt,  that  such  a  mode  i^f  proceeding  is  competent  and 
sufficient.  There  is  one  exception  from  this  rule,  howerer ;  viz^— the 
case  of  sasines  proceeding  on  precepts  firom  Chancery  in  tuvovi  of 
heirs.  Such  precepts  contain  a  special  declaration,  that  after  the  term  of 
Whitsunday  or  Martinmas  next  following  their  date  they  shall  be  of  no 
forca  It  is  therefore  incompetent  to  make  use  of  them  for  giving  sasme 
de  now  after  one  of  these  terms  has  passed.  In  r^ard  to  all  sasines 
in  the  new  form,  we  have  special  provision  in  the  Act  of  1845  itself 
which  declares,  that  in  case  of  any  error  or  defect  in  an  instrument  of 
sasine,  or  in  the  recording  thereof,  it  shall  be  competent  of  new  to  make 
and  record  an  instrument  of  sasine,  which  shall  have  effect  from  the 
date  of  recording,  as  if  no  previous  instrument  had  been  made  or 
recorded.'  This  enactment,  however,  clearly  would  not  validate  a  new 
sasine  on  a  Chancery  precept  after  a  term  of  Whitsunday  or  Martinmas 
had  passed.  But,  except  in  that  case,  we  have  a  dear  and  undoubted 
remedy,  by  expeding  a  new  sasine;  or,  as  we  shall  presently  see, 
under  the  Titles  to  Land  Act  of  1858,  by  recording  the  conveyance 
in  the  Eegister  of  Sasines.  It  may  here  be  noticed,  also,  that  there 
is  a  convenient  course  competent  in  passing  sasines  in  the  new  form, 
when  the  warrants  or  any  of  them  are  recorded,  and  the  extracts  or 
office-copies  are  wanting,  or  not  at  hand.  The  principal  writs  being 
on  record,  and  there  being  no  particular  place  prescribed  for  passing 
sasine,  the  parties  can  go  to  the  register,  and  there  present  the  warrant 
or  warrants  to  the  notary.  In  that  way  the  expense  of  new  extracts 
may  be  saved. 
Erasures  in  I  have  now  only  to  notice  the  subject  of  erasures  in  instruments  of 

OF  sAsiNB.  sasine.  As  regards  the  legal  effect  of  erasures,  instruments  of  sasine  weie 
on  the  same  footing  with  private  deeds,  until  the  passing  of  the  Act  6  i 
7  Will.  rV.  cap.  33 ;  and  erasures  in  essential  words,  such  as  the  date,  or 
witnesses'  names  and  designations,  were  fatal  to  the  instrument;  and, in 
the  names  of  the  lands,  fatal  so  far  as  regarded  the  lands  as  to  which  the 
erasure  occurred.*  But,  by  the  above  Act,  no  challenge  of  any  sasine  can 
receive  effect,  on  the  groimd  that  any  part  of  the  instrument  is  written 

1  Kibbles  i;.  Stevenson,  18th  Deo.  1830,  *  Innes  v.   Earl   of    Fife,   10th  Marck 

9  Sh.  233,  where  the  opinions  of  the  whole  1827,   5   Sh.    559;    affirmed   20th  Jbm 

Court  were   taken  ;    affirmed   23d   Sept.  1827,  2  WiL  &  Sh.  App.  637  ;  Hoggaa  or 

1831,  6  WiL  &  Sh.  App.  553.  Smith  v.  Ranken,  13th  Feb.  1835,  13  9l 

»  Haig  V.  Haig,  11th  Feb.  1857,  19  D.      ^.^  t^,1o^  ^f^  ^^'  *  ^ 
^4Q       ®  *'  son's  App.  173;  Howden  v.  Femer,  10th 

^'  July    1835,    13   Sh,    1097 ;    M*Millin  f. 

•^  8  &  9  Vict.  cap.  35,  sect.  4.  Campbell,  4th  March  1831,  9  Sh.  551. 
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on  an  erasure,  tmless  such  erasure  be  proved  to  have  been  made  for  the 
purpose  of  fraud,  or  the  record  is  not  conformable  to  the  instrument,  as 
presented  for  registration.  Instruments  of  sasine  propriis  manHnis  are 
excepted  from  the  enactment ;  these  being  equivalent  to  dispositions  and 
instruments  of  sasine  thereon,  in  ona  The  Statute  has  a  retrospect,  so 
as  to  exclude  all  actions  wherein  judgment  was  not  pronounced  prior  to 
12th  May  1835 ;  and  now,  words  written  on  erasure  in  an  instrument  of 
sasine  are  read  as  part  of  the  writs,  if  they  appear  without  vitiation  on 
the  record,  in  the  same  manner  as  if  there  had  been  no  erasure.  Erasures 
in  the  record  annulled  the  sasine  equally  as  when  they  occurred  in  the 
instrument ;  and  this  rule  is  not  altered.  The  record,  therefore,  must 
be  free  of  erasure ;  and  any  erasure  in  a  material  word  or  clause  in  the 
record  would  be  fatal ;  even  if  the  principal  instrument  were  perfect 
and  entire.*  The  Act,  however,  applies  only  to  erasures.  Vitiations 
otherwise  arisitig,  and  marginal  additions,  are  left  on  the  same  footing 
as  formerly;  and  the  law  regarding  them,  and  the  rules  as  to  their 
authentication,  are  the  same  in  the  case  of  instruments  of  sasine  as  in 
that  of  other  writs. 

I  have  now  to  explain  the  changes  introduced  by  the  Titles  to  Modi  of 
Land  Acts  of  1858  and  1860,  in  the  mode  of  completing  the  investi-  SwiSotitumi 
ture  of  the  vassal  or  disponee,  and  making  his  right  real.  In  an  early  JJ^^J^JJ. 
stage  of  the  history  of  land-rights,  possession  was  held  to  be  given  to 
a  new  owner,  and  his  investiture  completed,  by  symbolical  delivery, 
and  the  attestation  of  the  fact  in  an  instrument,  under  the  hand  of  a 
notary-public,  called  an  instrument  of  sasine.  That  mode  was  found 
imperfect  as  a  system,  because  it  left  so  much  room  for  fraud,  through 
the  granting  of  rights  privately ;  and,  moreover,  it  placed  too  jjmch  in 
the  power  of  the  notariea  To  remedy  these  evils,  an  organic  change 
was  necessary ;  and  we  find  the  change  made  in  the  institution  of  the 
Twisters  for  publication.  The  progress  of  the  system  of  registration 
for  the  above  object  we  have  just  traced.  And  though  we  cannot  but 
admire  the  caution  which  at  first  made  registration  necessary,  not  by  way 
of  substitute,  but  as  an  addition  to  the  ceremony  of  symbolical  delivery, 
it  does  seem  remarkable  that  both  the  symbolical  delivery  and  the  regich 
tration  should  have  been  allowed  to  remain  indispensable  for  nearly  230 
years.  It  was  not,  however,  until  the  Infefbnents  Act  of  1845  came 
into  operation,  that  the  ceremony  of  delivery  of  symbols  on  the  ground  of 
the  lands  was  declared  unnecessary.  We  were  not  even  then,  however, 
advanced  so  far  as  to  dispense  with  sasine  altogether.     A  committee  of 


^  The  law  as  to  thiB  point  has  been  altered  by  the  Ck)nveyancmg  Act  of  1874. 
Section  54  provides  that  '  no  challenge  of  any  deed,  instrament,  or  writing  recorded 
'  in  any  register  of  sasines,  shaU  receive  effect  on  the  ground  that  any  ^urt  of  the 
'  record  of  such  deed,  instrument,  or  writing  is  written  on  erasure,  unless  sndh  erasure 
'  be  proved  to  have  been  made  for  the  purpose  of  fraud,  or  the  record  is  not  conform- 
able to  the  deed,  instrument,  or  writing,  as  presented  for  re^istratioD.' 
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lawyers,  embracing  among  its  members  the  most  eminent  Scotchmen  of 
the  day,  had,  very  shortly  before,  reported  in  £Eivoar  of  retaining  the 
instrument  of  sasine  in  all  cases,  as,  on  the  whole,  the  most  suitable 
medium  through  which  to  register  or  publish  rights  acquired  by  disponees. 
Two  only  (the  late  Lords  Murray  and  Cuninghame)  recommended,  in  t 
class  of  simple  cases,  the  abolition  of  the  instrument,  and  the  registration 
of  the  conveyance  instead;   but  the  majority  decided  in  favour  of 
retaining  the  instrument  in  a  simple  form;  and,  following  up  their 
recommendation,  the  Act  of  1845  was  passed,  doing  away  with  the 
necessity  of  going  to  the  ground,  or  performing  any  ceremony,  and 
making   the   instrument   of  sasine   something  like  a   mere  notarial 
certificate.     That  was  a  great  advance;  and  again  we  observe  the 
caution  accompanying  it  of  not  abolishing  the  older  system,  but  making 
the  new  permissive  only,  and  optional     The  value  of  the  instrument 
of  sasine,  however,  was  seen  to  be  very  insignificant  in  a  large  class— 
a  very  great  majority — of  the  cases  met  with  in  practice  ;  that  is,  in  all 
cases  where  it  proceeded  on  one  simple  warrant.     In  such  cases  the 
instrument  was  a  source  of  expense,  and  still  more  of  error,  and 
imperfection  of  title  or  security ;  for  it  did  not  always  contain  and 
import  into  the  record  all  the  clauses  of  a  charter  or  disposition  which 
it  was  the  intention'  of  the  parties  to  publish,  and  the  publication  of 
which  was  required  in  order  to  make  the  rights  thereby  created  real 
The  registration  of  the  conveyance  itself  was  thus,  on  several  accounts, 
desirabla     The  main  objections  to  its  registration  were,  that  it  would 
place  on  record  matter  which  the  parties  did  not  wish  to  publish,  and 
would  unnecessarily  load  the  record  with  clauses  of  a  merely  personal 
nature.    The  answer  to  these  objections  was,  that  ordinary  conveyances, 
which  constitute  by  far  the  largest  class,  contain  nothing  which  the 
parties  have  any  interest  in  objecting  to  place  on  record,  and  very  little 
merely  personal  matter.     But,  moreover,  provision  for  exception^  cases 
could  easily  be  made, — and  it  was  better  that  the  exception  should  bend 
to  the  rule  than  the  rule  to  the  exception.    Upon  considerations  such 
as  these,  it  was  determined  to  abolish  the  necessity  for  the  instrument 
of  sasine,  as  part  of  the  title  to  lands,  and  to  make  registration  of  the 
conveyance  operate  as  if  there  had  been  a  recorded  sasine;  and  the 
proposed  change  was  welcomed  by  the  profession  at  large  in  a  way  that 
did  them  great  honour.     Two  practical  diflBculties  had  to  be  met : — (1.) 
Sasine  carries  with  it  important  consequences.     The  claim  of  a  wife  to 
terce  depends  on  the  fact,  whether  her  husband  was  infeft  i  a  charter  by 
a  superior  cannot  be  assigned  after  infefbnent  is  passed  on  it ;  and  for 
these,  and  other  reasons,  parties  may  not  wish  to  be  infeft,  or  to  have 
their  rights  made  real     It  was  therefore  considered  necessary  to  secure 
that  the  registration  of  the  conveyance  should  be  the  act  of  the  party 
himself,  or  of  some  one  representing  him  in  the  responsible  character 
of  agent.    (2.)  The  second  difficulty  arose  from  the  fact^  that  couvey- 
ances  are  often  granted  in  favour  of  two  or  more  parties  in  liferent 
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nd  fee,  or  otherwise  with  joint  rights  and  interests.  It  was  necessary, 
herefore,  to  give  to  each  of  such  parties  means  of  being  registered,  inde- 
lendently  of  the  other ;  and  it  was  necessary  that  one  party,  not  desiring 
D  be  r^stered,  should  be  protected  against  the  effect  of  registration 
rhen  taking  place  at  the  instance  of  the  other.  Again,  when  convey- 
nces  are  granted  to  two  or  more  parties,  and  the  survivors  and  acceptors 
f  them,  as  trustees,  the  registration,  as  for  infeftment,  ought  to  show  on 
rhose  behalf  it  took  place,  as  the  surviving  and  accepting  trustees  for 
he  time.  To  obviate  these  difficulties,  it  was  resolved  that  the  registra- 
Ion  of  the  conveyance  should  be  effectual  only  to  the  parties  by  whom, 
r  on  whose  behalf,  it  was  presented  for  registration.  In  certain  cases, 
ach  parties  were  to  be  pointed  out  in  a  warrant  of  registration,  written 
Q  the  conveyance,  and  signed  by  such  parties  or  their  agent ;  in  others, 
:iey  were  to  be  pointed  out  in  a  notarial  instrument. 

The  Titles  to  Land  Act  of  1858  accordingly  declared,  that,  from  sasine  kow 
nd  after  1st  October  1858,  'it  shall  not  be  necessary  to  expede  and  '^"w^bsabt. 
record  an  instrument  of  sasine  on  any  conveyance  of  lands,  but  it 
shall  be  competent  and  sufficient  for  the  person  or  persons  in  whose 
favour  the  conveyance  is  granted,  instead  of  expeding  and  recording 
such  instrument  of  sasine,  to  record  the  conveyance  itseKin  the  register 
of  sasines  applicable  to  the  lands  therein  contained ;  and  the  convey- 
ance, being  presented  for  registration  with  a  warrant  of  registration 
thereon,  in  or  as  nearly  as  may  be  in  the  form  of  Schedule  (A)  No.  1, 
hereto  annexed,  specifying  the  person  or  persons  on  whose  behalf  it  is 
so  presented,  and  signed  by  such  person  or  persons,  or  his  or  their  agent, 
and  being  so  recorded  along  with  such  warrant,  shall  have  the  same 
legal  force  and  effect  in  all  respects,  as  if  the  conveyance  so  recorded 
had  been  followed  by  an  instrument  of  sasine,  duly  expede  and  recorded 
at  the  date  of  recording  the  said  conveyance,  according  to  the  present 
law  and  practice,  in  favour  of  the  person  or  persons  on  whose  behalf 
the  conveyance  is  presented  for  registration.'^  *  The  warrant  of  registra-  Wabraht  of 
ton  is  a  simple  order  to  register  on  behalf  of  the  party  or  parties  named, 
y  whom,  or  by  their  agent,  it  requires  to  be  signed ;  the  agents  when  he 
cts,  giving  his  designation  as  '  W.S.,  Edinburgh,'  or  '  Writer,  Glasgow,* 
to.,  and  stating  expressly  that  he  is  the  party's  agent^  The  term  *  con- 
eyance'  is  declared  by  the  interpretation  clause  to  include  original 

1  21  &  22  Vict.  cap.  76,  sect.  1. 

^  The  Titles  to  Land  Acta  of  1858  and  1860  were  repealed  by  the  ConBolidation  Act 
f  1868,  but  their  provisions  as  to  warrants  of  registration  were  re-enacted  by  the  15th 
ection  of  the  last-mentioned  Act. 

b  The  order  which  it  is  now  necessary  to  give,  is  to  '  register,  on  behalf  of  the  party 
r  parties  named/  in  the  register  or  registers  of  the  county  or  counties  where  it  is 
esired  the  writ  should  be  registered.  It  must  be  signed  either  by  the  party  or  by 
is  agent.  In  the  latter  case,  the  designation  of  the  ageut  will  be  given  after  his 
ignature,  after  which  he  must  add  the  word  '  agent,'  but  he  need  not  now  state  in  so 
lany  words  that  he  is  the  agent  of  the  party  or  parties  on  whose  behalf  he  signs  the 
rarrant— Schedule  (H)  No.  1,  of  Act  of  1868. 
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charters  ;^  and  by  registering  such  charters,  with  warrants  of  r^;istniti(m 
in  due  form  thereon,  the  same  effects  are  now  produced  in  favoiir  of  the 
person  or  persons  by  or  on  behalf  of  whom  the  warrant  of  registration  is 
made  out,  as  would  formerly  have  been  produced  by  expeding  and  re- 
cording an  instrument  of  sasine  on  the  charters  in  favour  of  such  person 
or  persons.^  By  sect  19,b  conveyances  may  be  recorded  at  any  time  in 
the  life  of  the  party,  in  the  same  manner  as  instruments  of  sasine  an 
recorded.  The  keepers  of  the  registers  are  required  to  record  the  con- 
veyances accordingly ;  and  the  date  of  entry  in  the  minute-book  is 
declared  to  be  the  date  of  r^istration.  The  date  of  registration  of  the 
conveyance  is  declared  equivalent  to  the  date  of  registration  of  instra- 
ments  of  sasine,  according  to  the  former  law  and  practice  f  and  extractB 
from  the  Eegister  of  Sasines  are  declared  to  make  faith  in  all  cases,  in  like 
manner  as  the  recorded  conveyances  themselves,  except  where  such  con- 
veyances shall  be  offered  to  be  improven  ;  that  is,  when  it  is  allied  that 
they  are  forged.  By  sect  31,  in  case  of  any  error  or  defect  in  the  le- 
cording  of  any  conveyance  or  warrant  of  r^istration  in  the  Blister  of 
Sasines  in  virtue  of  the  Act,  it  is  declared  competent  of  new  to  reooid 
the  conveyance,  with  the  original  or  a  new  warrant  of  registration,  as  the 
case  may  require ;  with  the  same  effect,  as  &om  the  date  of  the  new 
registration,  as  if  the  conveyance  and  original  warrant  of  r^istration  had 
not  been  previously  recorded.  This  section  erroneously  made  reference 
to  the  Sasines  Act  of  1846,*  in  place  of  the  Heritable  Securities  Act  of 
the  same  year.^    The  section  was  therefore  repealed,  and  its  provifoons 

re-enacted,  with  the  reference  to  the  Act  of  1845  correctly  made,  by  the 
Titles  Act  of  I860.* d 

Correction  op  The  registration  of  the  conveyance,  with  the  warrant  thereon,  is  thus 
placed,  in  every  respect,  on  the  same  footing  as  the  registration  of  tie 
instrument  of  sasine ;  and  the  means  of  obviating  errors  in  the  original 
warrant,  or  in  the  registration  of  the  conveyance  or  warrant,  are  exactly 
similar  to  those  available  in  the  case  of  the  instrument.  If  there  is  an 
error  in  the  warrant,  the  course  is  to  write  a  new  warrant,  just  as,  is 
former  practice,  we  should  have  written  a  new  instrument  of  sasine,  and 
to  record  the  conveyance  anew  with  the  new  warrant,  as  formerly  we 
should  have  recorded  the  new  instrument  of  sasina  If  the  error  is  in 
the  registration  only,  then  we  simply  record,  of  new,  the  conveyance 

1  21  &  22  Vict.  cap.  76,  sect  36.  3349  vict.  cap.  31. 

2  8  &  9  Vict  cap.  35.  *  23  &  24  Vict  cap.  143,  sects.  18,  35. 


RRRORS  IN  RE- 
QI8TRATI0N. 


^  It  is  declared  by  the  interpretation  clause  of  the  Consolidation  Act  of  186S  to 
include  '  all  charters.* 

b  Section  142  of  the  Consolidation  Act  of  1868. 

^  The  Consolidation  Act  of  1 868  does  not  repeat  this  declaration,  bnt  section  14S 
provides  that  certificates  of  registration  on  recorded  writs  shaU  specify  the  date  d 
jiresentation,  and  the  book  and  folios  in  which  the  engrossment  has  been  made,  isd 
shall  be  subscribed  by  the  keeper  of  the  register,  and  shall  be  probative  of  snch  regiitn- 
fcion ;  and  writs,  when  so  registered,  shall  in  competition  be  preferable  aocordiog  to  the 
date  of  registration,  which  shall  be  held  to  be  the  date  of  entry  in  the  minnte-book. 

d  They  were  again  re-enacted  by  the  143d  section  of  the  Consolidation  Act  of  18^ 
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old  warranty  as  if  there  had  been  no  previous  registration.  You  will  keep 
in  view^  however,  that  the  conveyance  itself  must  be  free  of  intrinsic 
nnllities  just  as  much  as  formerly ;  so  also  must  the  warrant  of  registra- 
tion be.  Begistration  of  the  conveyance  and  warrant  is  now  equivalent 
to  expeding  and  recording  an  instrument  of  sasine ;  but  the  authentica- 
tion of  the  conveyance  itself  remedns  on  the  same  footing  as  before,  and 
the  warrant  must  be  duly  authenticated.  Erasures  in  ordinary  instru- 
ments of  sasine  were,  by  the  Act  6  &  7  Will  lY.  cap.  33,  made  harmless, 
if  the  record  was  entire;  and  the  provisions  of  that  Act  are,  by  the 
Titles  to  Land  Acts,  1858,  sect.  33,  and  1860,  sect  19,  extended  to  sun- 
dry instruments  authorised  by  these  later  Acts  ;^  but  the  rules  as  to  the 
conveyances  themselves  remain  unaltered,  for  reasons  too  obvious  to  call 
for  any  explanation,  h 

The  provisions  above  explained  are  intended  to  meet  all  ordinary  Notarial 
cases.  But,  as  it  wiU  frequently  happen  that  the  conveyance  of  lands  ia 
contained  in  a  deed  granted  for  further  purposes  and  objects,  such  as  a 
marriage-contract,  deed  of  trust,  or  deed  of  settlement;  and,  in  such 
cases,  it  is  desirable  to  record  no  more  than  the  part  containing  the 
proper  conveyance ;  sect.  2  declares  it  competent  and  sufficient  in  such 
cases  to  expede  and  record  a  notarial  instrument,  setting  forth  generally 
the  nature  of  the  deed,  and  containing,  at  length,  those  portions  of  it  by 
which  the  lands  are  conveyed,  and  by  which  real  burdens,  conditions,  or 
limitations  are  imposed.  The  same  section  also  allows  of  a  notarial 
instrument  in  the  case  of  a  deed  conveying  separate  lands,  or  separate 
interests  in  the  same  lands,  to  the  same  or  different  persons.  In  such 
cases,  also,  it  is  declared  not  necessary  to  record  the  whole  deed,  but 
competent  and  sufficient  to  expede  and  record  a  notarial  instrument, 
setting  forth  generally  the  nature  of  the  deed,  and  containing  at  len^h 
the  part  or  parts  by  which  particular  lands  are  conveyed  to  the  person 
or  persons  in  whose  favour  the  notarial  instrument  is  expede,  and  the 
part  which  specifies  the  nature  and  extent  of  the  right  and  interest  of 
such  person  or  persons,  with  the  real  burdens,  conditions,  and  limitations, 
if  any.  The  form  of  the  notarial  instruments,  in  these  two  cases,  is  given 
in  the  schedule  (B)  annexed  to  the  Act  of  1868.  But  it  will  be  kept  in 
view,  that  this  section  (2)  is  confined  in  its  operation  to  cases  where  the 
deeds  are  granted  for  further  purposes  and  objects  besides  being  merely 
conveyances  of  lands,  and  cases  where  separate  lands,  or  separate  interests 
in  the  same  lands,  are  conveyed  to  the  same  or  different  persons.  Ex- 
cept in  such  cases,  the  party  in  whose  favour  the  conveyance  is  granted 
appears  not  entitied  to  make  use  of  a  notarial  instrument  for  publishing 
his  right.  He  can  only  proceed  by  registering  the  conveyance  in  his 
£fivour ;  and  the  above  section  (2)  does  not  apply  to  cases  where  the 


*  The  144th  section  of  the  Act  of  1868  extends  the  Act  of  William  IV.  to  *aU 
iBstraments.'  See  the  definition  of  *  instruments  *  in  the  interpretation  clause  of  the 
Act  of  1868. 

b  See  supra,  p.  665,  note  ^  as  to  erasures  in  the  record. 
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original  warrant  has  merely  been  transmitted  to  a  new  proprietor.   The 
use  of  the  notarial  instrument^  in  the  above  cases,  appears  to  be  pre- 
ferable to  that  of  the  instrument  of  sasine ;  because,  whilst  the  effects  of 
both  are  the  same,  the  notarial  instrument  is  shorter  and  simpler.^ 
Claum  of  The  only  other  sections  of  the  Acts  of  1858  and  1860,  which  I  have 

to  notice  at  this  stage  are  sect.  3  of  the  Act  of  1858,  and  sect.  25  of  that 
of  1860,  as  to  a  clause  of  direction.      We  have  seen  that  portions  of  a 
deed,  such  as  a  marriage-contract,  can  be  placed  on  record  by  means  of 
a  notarial  instrument.      The  object  of  sect.  3  of  the  Act  of  1858  is  to 
authorise  the  registration  of  portions  of  a  deed  without  notarial  instru- 
ment or  the  intervention  of  a  notary.     For  that  purpose  the  secdan 
provides  that,  immediately  before  the  testing-dause  of  any  conveyance, 
it  shall  be  competent  to  insert  a  clause  of  direction,  specifying  the  part 
or  parts  of  the  conveyance  which  the  grantor  thereof  desires  to  be 
recorded  in  the  Begister  of  Sasines ;  and,  when  such  clause  is  so  inserted, 
the  keeper  of  the  register  is  appointed  to  record  such  part  or  paits  only, 
together  with  the  clause  of  direction  and  testing-clause.     The  section 
thereupon  declares  the  recording  of  such  part  or  parts  of  the  conveyance, 
with  the  clause  of  direction   and  testing-clause,  and  the  warrant  of 
registration,  to  have  the  same  legal  force  and  effect  as  if  a  notarial 
instrument,  containing  such  part  or  parts  of  the  conveyance,  had  been 
duly  expede  and  recorded  in  favour  of  the  party  on  whose  behalf  the 
conveyance  is  presented.     It  is  at  the  same  time  declared  competent 
for  the  party  entitled  to  present  the  conveyance  for  r^istration  to  record 
the  whole  conveyance,  or  to  expede  and  record  a  notarial  instrument,  in 
the  same  manner  as  if  the  conveyance  had  contained  no  clause  of  direc- 
tion ;  and,  where  a  notarial  instrument  is  expede,  no  part  of  the  con- 
veyance directed  to  be  recorded  is  to  be  omitted  from  the  instrument 
The  relative  schedule  (C)  contains  a  form  for  the  clause  of  direction, 
which  directs  the  registration  to  begin  with  the  commencement  of  th^ 
deed,  so  as  to  give  the  name  and  designation  of  the  granter ;  and.  of 
course,  the  name  and  designation  of  the  grantee  also,  the  description  of  the 
lands,  and  any  real  burdens,  conditions,  etc.,  will  be  ordered  to  be  recorded, 
so  as  to  place  on  record  all  the  particulars  which  would  be  specified 
in  a  notarial  instrument,  and  are  necessary  to  make  the  partial  regis- 
tration intelligible  and  complete  in  itself.      For  this  purpose  it  will  be 
convenient,  in  framing  the  deed  which  contains  the  clause  of  direction. 
to  throw  together,  in  consecutive  clauses,  and  at  the  commencement  of 
the  deed,  all  the  parts  to  which  the  clause  of  direction  is  to  be  applicable. 
Though  the  Act  of  1858  made  no  provision  on  the  subject,  it  was  usual, 


^  Section  17  of  the  Act  of  1868  re-enacted  the  provisions  of  section  2  of  the  Titl« 
Act,  with  this  variation,  that  it  did  not  restrict  the  use  of  notarial  instruments  to  asa 
when  the  conveyance  is  *  contained  in  a  deed  granted  for  further  purposes  and  objecti. 
such  as  a  marriage-contract,  deed  of  trust,  or  deed  of  settlement,'  but  made  it  ceo- 
petent  to  use  them  *  where  it  is  not  desired  to  record  in  the  Register  of  Sttioes  Ox 
whole  of  a  conveyance  or  deed,  or  the  whole  of  a  discharge  of  or  relating  to  liad^' 
This  amendment  seems  to  remove  the  objection  stated  in  the  text. 
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in  good  practice,  when  taking  advantage  of  the  danse  of  direction,  to  Claubb  of 
&ame  the  warrant  of  registration  in  such  terms  as  these  :  '  Begister  on  '^^^^^^®^- 
behalf  of  A.  B.,  in  terms  of  the  within  written  clause  of  direction.' 
But,  not  unfrequently,  no  notice  of  the  direction  was  given  in  the  warrant 
of  registration ;  and,  the  clause  being  immediately  before  the  testing- 
clause,  the  whole  deed  might  be  engrossed  before  the  clause  of  direction 
was  observed.  It  is  accordingly  provided  by  the  Act  of  1860,  sect  25, 
that^  when  the  deed  contains  clause  of  direction  which  is  to  be  acted  on, 
the  warrant  of  registration  shall  refer  to  it  in  such  terms  as  these : 
'  Blister,  in  terms  of  clause  of  direction,  on  behalf  of  A.  B.,'  etc.,  as  in 
an  ordinary  case;  and,  in  the  absence  of  such  express  reference,  the 
deed  is  to  be  engrossed  as  if  there  were  no  clause  of  direction.^ 

I  have  only  further  to  remark  here,  that  the  changes  introduced  by 
the  Act  of  1858  are,  like  those  authorised  by  the  Act  of  1845,  optional 
only.  The  Act  of  1858,  by  sect  20,  is  expresaly  declared  not  to  prevent 
the  use  of  the  forms  previously  employed.b 


^  The  proyisioiiB  of  the  3d  section  of  the  Act  of  185S,  and  the  25th  sectioo  of  the 
Act  of  1860,  are  re-enacted  by  the  12th  section  of  the  Consolidation  Act  of  1868. 

b  The  Act  of  1868  repealed  the  whole  of  the  Conveyancing  Acts  of  1847  and  the 
Acts  of  1858  and  1860,  and  sundry  other  Acts,  re-enacting  them  with  numerous 
changes  and  improvements.  By  section  163  it  declares  that  nothing  contained  in  it 
«haU  prevent  the  constitution,  transmission,  etc,  of  land-rights  in  the  forms  in  use  or 
competent  for  these  purposes  prior  to  the  passing  of  the  repealed  Acts,  except  in  so  far 
as  such  forms  are  thereby  abolished. 

Investiture  proprUs  mambus  may,  in  virtue  of  the  15th  section  of  the  Act  of  1868,  iHVjesTiTUBi 
be  competently  and  effectuaUy  given  in  favour  of  his  wife  by  the  disponee  or  grantee  prcpriU 
in  any  conveyance  or  deed.     The  warrant  for  this  infeftment  will  be  contained  in  the  fMmbu», 
warrant  of  registration  (See  Schedule  (H)  No.  3,  annexed  to  the  Act),  which  must  be 
signed  by  the  disponee  himself. 


TITLE  II. 

VOLUNTARY  TRANSMISSION  OF  A  PEEVIOUSLY 
CONSTITUTED  FEUDAL  ESTATE. 


I  CHAPTER   L 

I  We  are  now  to  consider  the  subject  of  the  transference  of  lands  by 

f  the  proprietor  to  a  third  party,  who  is  usually  termed  a  singular  succes- 

I  sor, — because  he  takes,  not  by  law  as  heir,  and  as  having  a  universal  title, 

but  by  a  special  or  separate,  that  is,  a  singular,  title,  founded  not  on 
the  law,  but  on  a  disposition  in  his  favour. 

In  the  constitution  of  an  original  feudal  estate,  we  have  seen  tiiat 
there  are  only  two  persons  concerned, — the  original  owner,  who  becomes 
the  superior,  and  the  new  owner,  who  becomes  the  vassal  On  the  trans- 
mission of  the  estate,  so  constituted,  from  the  vassal  to  a  third  party, 
there  may  appear  no  reason  for  the  intervention  of  any  parties  besides 
the  vassal  and  the  new  owner ;  and  in  an  allodial  system  there  wonld 
be  no  need  of  more  than  the  former  and  new  owners ;  but,  in  effect- 
ing the  complete  substitution  of  the  new  for  the  former  vassal,  an  act  of 
the  superior  is  rendered  necessary  by  the  rules  of  the  feudal  system ; 
and  there  are  accordingly  three  persons  concerned  in  this  transaction, 
viz.,  the  vassal ;  his  disponee,  who  is  the  new  owner ;  and  the  superior. 
The  superior's  concufi*ence  cannot  now  be  refused ;  but  yet  the  trans- 
mission is  not  perfectly  complete  without  it, — a  rule  incident  to  the 
feudal  system  of  land-rights,  and  especially  a  consequence  of  the  legal 
restraints  formerly  existing  on  the  alienation  of  a  feudal  estate  by  the 
proprietor  to  a  stranger  * 
Thb  The  first  of  the  writs  employed  in  operating  this  transmission  is  the 

Disposition  of  the  lands  to  the  new  owner ;  and  I  will  here  take  the 
simple  case  of  the  disposition  by  a  vassal  whose  own  title  is  completed 
by  charter  from  his  superior,  recorded  or  followed  by  sasine ;  or  by  a 


DIBPOBITION. 


^  The  superior's  concurrence  in  such  a  case  is  now  anneoeeaary  and  incompetent^ 
see  note  at  end  of  this  chapter. 
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person  who  has  obtained  a  disposition  of  the  lands,  and  has  recorded  the 
same,  or  has  expede  and  recorded  sasine  on  it  though  he  has  not  entered  . 
with  his  superior ;  the  forms  of  the  disposition  to  be  granted,  as  appli- 
cable to  these  two  cases,  being  identical 

The  first  clause  is  the  narrative,  or  inductive,  on  which  it  is  unne-  Nabratiyb 
cessary  to  make  much  remark  in  addition  to  what  has  been  said  in  *"*^^*** 
reference  to  the  corresponding  clause  in  the  original  charter.^  If  there 
have  been  articles  of  roup,  or  a  previous  minute  of  sale,  their  stipula- 
tions will  be  shortly  narrated,  and  their  implement  acknowledged.  The 
seller  may,  or  may  not,  be  described  as  *  heritable  proprietor '  of  the 
lands  disponed,  at  the  Conveyancer's  discretion :  the  words  are  not 
necessary.  The  seller  will  acknowledge  receipt  of  the  price,  when 
there  is  any,  and  discharge  it 

We  have  next  the  dispositive  clause,  which  runs  thus : — *  Have  sold,  DisposirrvK. 
'  as  I  hereby  sell  and  dispone,  to  the  said  B.,  and  his  heirs  or  assignees 
*  whomsoever,  heritably  and  irredeemably.  All  and  whole '  (the  lands), 
'  together  with  all  right,  title,  and  interest  which  I,  or  my  predecessors 
'  and  authors,  or  heirs  and  successors,  had,  have,  or  can  claim  or  pretend 
'  thereto,  now  and  in  all  time  coming.'  The  leading  distinction  between 
this  clause,  as  in  the  disposition  and  in  the  original  charter,  consists  in 
this,  that,  in  the  latter  (the  charter),  the  granter  *  sells,  and  in  feu  (or 
blench)  farm  dispones;'  whereas,  in  the  former  (the  disposition),  he 
simply  '  sells  and  dispones,' — omitting  the  words  *  in  feu  (or  blench) 
farm,'  which  are  applicable  to  the  case  of  a  writ  creating  or  constituting 
an  original  fee  or  feudal  estate,  not  to  a  writ  transmitting  such  estate. 
Care  must  be  taken  to  introduce  in  this  clause  the  destination  to  heirs 
according  to  the  intention  of  the  disponee,  as  this  is  the  ruling  clause 
of  the  deed. 

The  description  of  the  lands  must  also  be  framed  with  nice 
accuracy;  but,  having  spoken  fully  as  to  these  points  in  reference 
to  the  original  charter,  it  is  unnecessary  to  say  more  regarding  them 
here.^  The  clause,  'together  with  all  right/  etc.,  is  strictly  appro- 
priate to  the  disposition,  and  should  not  be  omitted;  though  these 
words  are  unnecessary  when  lands  are  sold  for  an  onerous  considera- 
tion, and  with  absolute  warrandice.  In  such  cases,  the  conveyance, 
though  not  containing  the  clause  of  'aU  right,  title,'  eta,  carries 
with  it  every  right,  present  and  future,  available  to  the  disponer,  or  his 
representatives,  and  really  comprehended  in  the  conveyance  he  has 
granted.  But  though  the  words  are  not  essential,  at  least  in  onerous 
transactions,  they  have  been  founded  on  as  useful  in  a  case  where  the 
disponer  had  in  his  person  two  separate  fees  or  feudal  estates, — the  one 
of  the  property,  the  other  of  the  superiority,  of  the  lands  described  in 
the  conveyance, — and  where  the  question  was  raised  whether  his  disposi- 
tion carried  both  or  only  one  of  them.  In  a  case  of  gratuitous  alienation, 
where  these  words  did  not  occur,  the  want  of  them  was,  with  some  other 

^  See  9upra^  p.  573.  '  See  tupra^  p.  581,  €t  aeq. 
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circumstances,  held  by  eminent  counsel  conclusively  to  fix  that  one  par- 
ticular fee  only  was  disponed.  Mr.  Duff  holds  that  the  addition  of  tiie^ 
words  will  clearly  operate  to  make  a  disposition,  by  one  having  separate 
fees  or  estates  of  property  and  superiority  in  the  same  lands,  compie- 
hend  both  fees.  But  when  two  fees  are  to  be  conveyed  it  is  advisable 
always  to  say, '  All  and  whole  the  following  lands,  both  property  and 
superiority,'  or  to  use  other  words  of  the  like  import,  besides  also  usmg 
the  words  *  together  with  all  right,'  eta  In  that  way  the  intention  of 
the  parties  will  be  instructed  beyond  the  possibility  of  doubt. 

Real  burdens.  If  the  lands  are  subject  to  any  existing  real  burden,  it  ought  to  be 
referred  to  in  the  dispositive  clause  in  due  fonn.^  If  such  burden  is  to 
be  constituted  by  the  disposition,  it  ought  to  be  specified  and  expressly 
declared  a  real  burden  in  the  dispositive  clause. 

^^Y°'  At  the  close  of  the  dispositive  clause  the  term  of  the  purchaser's 

entry  is  specified  thus  : — *  with  entry  at  the  term  of  /     This 

blank  will  be  supplied  according  to  the  agreement  of  parties.^  The 
rights  of  the  seller  and  buyer,  respectively,  to  the  rents,  are  r^;ulated  by 
the  term  of  the  latter's  entry,  as  was  explained  in  reference  to  the 
original  charter.' 

Obuoation  to        We  have  next,  in  conveyances  prior  to  the  operation  of  the  Titles  Act 

MA^R^OT  of  1858,  the  obligation  to  infeft  by  double,  or,  more  correctly,  alternative 
manners  of  holding ;  the  one,  of  the  seller,  or  deme;  the  otiier,Jrom  or 
in  place  of  the  seller,  of  his  superior,  that  is,  a  me  de  superiare  meo. 
After  that  Act  came  into  operation,  we  had,  in  consequence  of  the  pro- 
visions of  sect.  5,  the  specification  of  the  alternative  manners  of  holding 
in  the  above  terms,  without  the  obligation  to  infeft  Now,  by  the  joint 
operation  of  the  Titles  Acts  of  1858,  sect  5,  and  of  1860,  sect.  36,  con- 
veyances which  express  no  manner  of  holding  are  held  to  contain  the 
alternative  holding,  when  the  investiture  contains  no  prohibition  against 
subinfeudation  or  an  alternative  holding ;  and  they  are  held  to  contain 
a  holding  a  me  only,  when  the  investiture  expresses  such  prohibition. 
In  these  circumstances,  there  is  now  no  benefit  in  expressing  either 
obligation  to  infefb  or  manner  of  holding,  in  a  disj)osition  such  as  we 
are  considering.b 

These  clauses,  whether  expressed  or  implied,  being  of  very  special 
importance  and  distinctive  in  their  form,  require  particular  notice.  We 
have  seen  that,  under  the  feudal  system  in  its  original  rigour,  no  vassal 
could  compel  his  superior  to  accept  another  vassal  in  his  stead.     Not- 

1  10  &  11  Vict.  cap.  48,  sect.  6 ;  31  &  32  Vict.  cap.  101,  sect.  10. 
^  See  supra,  p.  631,  et  seq. 
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^  If  no  term  of  entry  is  specified,  the  entry  will  be  at  the  first  term  of  Whitsunday 
or  Martinmas  after  the  date  or  last  date  of  the  conveyance,  unless  it  mhml\  appear  from 
the  terms  of  the  conveyance  that  another  term  of  entry  was  intended. — CoaveyandBg 
Act  of  1874,  sect.  28. 

b  The  provisions  of  the  6th  section  of  the  Consolidation  Act  of  1868  came  in  plaoe 
of  those  of  the  above-mentioned  sections  of  the  Acts  of  185S-60,  but  see  note  at  end 
of  this  chapter. 
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withstanding  the  prevalence  of  these  rules,  however,  the  natural  rights 
attendant  on  property  could  not,  even  at  the  time  we  refer  to,  be  alto- 
gether restrained.  The  vassal  indeed  could  not  voluntarily  alienate  his 
lands  so  as  to  substitute  a  new  vassal  in  his  place ;  but,  when  not  specially 
prohibited,  he  could  grant  a  sub-feu  or  subaltern  right,  whereby — he  Subinfeuda 
himself  remaining  vassal  to  his  own  superior,  and  Uable  as  such  to  all  J^bb!^  ^^^ 
the  services  and  duties  incumbent  on  the  vassal — there  was  yet  ope- 
rated, substantially,  a  transfer  of  the  lands,  by  the  constitution  of  a  new 
feudal  estate,  to  be  holden  o/him.  As  his  feudal  estate  was  constituted 
and  complete  by  the  grant  from  his  own  superior,  and  sasine  thereon,  so 
the  sub-feu  was  constituted  and  complete  by  a  charter  from  him  to  his 
sub- vassal,  and  sasine  thereon,  without  the  necessity  or  the  consent  or 
confirmation  of  any  third  party.  And  in  this  way  the  commerce  in  land, 
though  prohibited  in  the  form  most  direct  and  complete,  was  to  some 
extent  carried  on.  This  mode  of  proceeding  was  so  largely  adopted  in 
England  as  to  call  for  the  interference  of  Parliament  in  the  time  of  English 
Edward  I.  In  the  eighteenth  year  of  that  monarch's  reign  the  famous  ^^'8^^""^- 
Statute,^  known  as  the  *  Quia  emptores  terrarum^  from  the  words  with 
which  it  commences,  was  passed.  By  that  Statute,  on  the  narrative  of  the 
practice  of  selling  lands  to  be  holden  of  the  feoffors  (sellers)  and  not  of  the 
chief  lords  (superiors),  whereby  the  same  chief  lords  lost  their  escheats, 
marriages,  and  wardships,  it  is  declared  lawful  to  eveiy  freeman  to  sell  at 
his  own  pleasure  his  lands  and  tenements,  or  part  of  them,  to  be  holden 
of  the  chief  lord  by  such  service  and  customs  as  the  seller  held  before. 
There  is  here  no  express  prohibition  to  subfeu,  or  to  sell  to  be  holden 
of  the  seller,  only  a  power  to  sell  to  be  holden  of  the  superior ;  but,  in 
practice,  the  Statute  operated  to  stop  sub-feus  in  England.  Alienation, 
to  be  holden  of  the  seller's  superior,  has  been  absolutely  &ee  in  that 
country  since  the  year  1290,  when  the  above  Act  came  into  operation ; 
and  subinfeudation  has  long  at  least  been  unknown, — a  state  of  things 
which  has  led,  or  contributed  to  lead,  to  the  system  of  leasehold  rights, 
which,  though  convenient  for  various  minor  purposes,  especially  as  now 
privileged  by  the  Leases  Act  of  1857,  appears  to  be  inferior  to  the  feu 
as  a  general  system  of  land-rights.  In  Scotland  it  is  maintained  by 
some  authorities  that  a  Statute  was  passed  by  Bobert  I.  to  the  same 
effect  as  the  '  Qy,ia  emptores  terrarum.^  And  we  have  in  the  Regiam 
Majestatem^  a  Statute  described  as  24  Bobert  I.  (1325),  which  is  nearly  e^blt  Sootch 
a  translation  of  Edward's  Act  But  the  authenticity  of  the  alleged  Statutes. 
Scotch  Act  is  generally  questioned ;  and,  whether  it  was  ever  passed  or 
not,  it  is  certain  that  in  this  countiy  no  such  law  ever  came  into  practical 
operation.  On  the  contrary,  we  have  the  Act  of  David  II.  cap.  34, 
passed  in  the  succeeding  reign,  and  declaring  that  recognition  or  for- 
feiture of  the  whole  feu  should  take  place,  if  any  Crown  vassals  should 
alienate  their  lands,  or  the  most  part,  'aisque  ipsius  Regis  speciali 
licentid,'  and  an  Act  of  Robert  III,  1400,  cap.  19,  sect  4,  to  the  same 

1  Stat  i.  p.  255.  *  JUgiam  MajestaUm,  p.  364.     5th  edit.  1774. 
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effect.  We  find,  moreover,  subinfeudation  expressly  authorised  and  re- 
commended by  Statute,  viz.,  the  Act  1457,  cap.  71,  entituled,  'The  King, 
'  Lords,  Prelates,  Baronnes,  and  Freehalders  may  set  their  lands  in  few- 
'  ferme,'  which  declares  it  '  speidful  anent  fewfenne/  that  '  the  King 
'  beginne  and  give  example  to  the  lave ;'  and  there  can  be  no  doubt  that 
such  a  mode  of  transferring  lands  was  largely  adopted  at  the  period  in 
AoT  IN  FAYouB  qucstion.  We  have  then  the  Act  1469,  cap.  36,  in  favour  of  apprisers, 
which  is  known  to  have  been  taken  advantage  of  extensively  by  ordinary 
purchasers.  We  know,  likewise,  that  from  an  early  period,  though 
plttinly  not  always,  the  Crown  refused  no  vassal ;  and  that  subject-supe- 
riors, especially  after  the  passing  of  the  Act  in  favour  of  apprisers,  were 
often  found  willing  to  waive  their  right  to  refuse  singular  successors,  in 
consideration  of  receiving  the  fine  or  composition  fixed  by  that  Act  in 
the  case  of  apprisers. 

Having  regard  to  the  above  state  of  the  law  and  practice,  the  alter- 
native holding  apparently  came  to  be  employed,  on  the  transfer  of  lands 
in  Scotland,  firom  the  following  considerations  : — (1.)  The  grand  object  of 
every  purchaser  was  security  of  title,  which  could  not  be  obtained  by 
means  of  a  conveyance  to  be  holden  only  ame  de  sv/periort  meo.  Sach 
conveyance  did  not  place  within  the  disponee's  power  absolutely  the 
means  of  divesting  the  disponer.  Until  the  disponee  was  adopted  and 
entered  as  vassal  by  the  disponer's  superior,  the  disponer,  notwithstand- 
ing his  conveyance  to  be  holden  a  me,  remained  vassal  and  feudal  pro- 
prietor. So  entirely  was  this  the  case,  that  a  second  disponee  from  him, 
obtaining  confirmation  and  entry  from  his  superior,  was  preferable  to  the 
first  disponee  with  dm  ame  holding  only,  and  not  adopted  or  entered  by 
the  superior.  The  first  disponee  was  likewise  liable  to  be  excluded  by 
creditors  or  others  claiming  through  the  seller  in  virtue  of  subaltern 
rights.  But  by  subinfeudation,  or  the  creation  of  a  new  fee  or  feudal 
estate  holden  de  me,  that  is,  of  the  seller  himself,  the  insecurity  attend- 
ing the  holding  a  me  only  was  removed.  The  conveyance  to  be  holden 
of  the  seller  himself,  that  is  de  me,  was  constituted  and  feudally  com- 
plete without  the  intervention  of  the  seller's  superior.  It  created  a  new 
fee  or  feudal  estate,  holden  of  the  disponer,  and  requiring  no  confirma- 
tion from  his  superior  to  give  the  disponee  a  preferable  right  in  compe- 
tition with  subsequent  disponees,  whether  purchasers  or  creditors.  The 
conveyance  to  be  holden  de  me  thus  gave  immediate  security  of  title 

But  (2.)  although  security  of  title  was  the  prime  essenticd,  it  was  not 
desired  by  the  parties  to  create,  in  perpetuity,  a  new  and  subaltern  fee. 
They  had  in  view  the  entire  substitution  of  the  new  owner  for  the  fonner 
owner.  The  conveyance  to  be  holden  de  me  was  resorted  to  as  a  measure 
of  necessity ;  but  it  was  not  intended  that  a  permanent  right,  holden  of 
the  disponer,  should  be  created.  It  was  the  object  of  the  parties  that 
the  new  owner  should  take  the  place  of  the  former  owner,  as  soon  as  the 
superior  should  be  willing  to  adopt  and  enter  him  as  the  vassal ;  but  the 
conveyance  to  be  holden  de  me  was  not  available  for  such  adoption  and 
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entry.  It  did  not  admit  of  confirmation  by  the  disponer^s  superior,  to 
the  effect  of  making  the  lands  in  the  conveyance  holden  of  him.  For 
bringing  the  new  owner  into  the  place  of  the  former  owner,  it  was  neces- 
sary that  there  should  be  a  conveyance,  to  be  holden  from  or  instead  of 
the  former  owner,  of  and  under  his  superior,  that  ia^a  me  de  sv/periore 
meo.  There  was  thus  wanted  a  plan  giving  to  the  purchaser  immediate 
aecurity  as  against  all  subsequent  rights  derived  through  the  seller,  and, 
along  therewith,  the  right  of  obtaining  an  entry  from  the  seller's  superior, 
so  as  completely  to  take  the  place  of  the  seller. 

For  effecting  these  two  objects,  the  older  practice  was  for  the  seller  Ou)b* 
to  grant  to  the  purchaser  two  separate  dispositions  or  charters ;  the  one 
called  the  de  me  charter,  disponing  the  lands  to  be  holden  of  the  seller, 
as  superior ;  the  other  called  the  a  tm  charter,  to  be  holden  from  or  in 
ihe  place  of  the  seller,  of  the  seller's  superior,  ox  am^de  mperiore  ttuo. 
The  former,  or  dem^  charter,  when  followed  by  infeftment,  gave  the  dis- 
ponee  at  once,  and  immediately,  a  perfect  and  complete  right  as  against 
the  seller,  and  aU  subsequent  disponees  deriving  right  through  him ;  and 
it  required  no  act  of  consent  or  confirmation  from  the  seller's  superior 
to  make  it  good  or  effectual  The  latter,  ox  a  me  charter,  gave  the 
disponee  the  means  of  obtaining  an  entry  or  charter  from  the  seller^s 
superior,  as  soon  as  he  should  be  willing  to  grant  it,  and  enabled  the 
purchaser,  by  obtaining  such  charter,  to  take  the  place  of  the  seller  as 
the  vassal  in  the  lands.  Had  these  two  rights  been  both  completed 
separately,  they  would  have  made  two  separate  and  distinct  fees,  or  feudal 
estates  ;  the  one  feudal  estate  of  property  being  that  contained  in  the 
charter  de  me,  the  superior  in  that  estate  being  the  seller ;  the  other 
feudal  estate  of  mid-superiority  being  that  contained  in  the  disposition 
or  charter  a  me,  the  superior  in  that  estate  being  the  seUer^s  superior ; 
and  these  rights,  when  so  created,  would  have  required  thereafter  to  be 
united,  or  *  consolidated '  as  it  is  technically  called,  by  resignation  ad  re- 
manerUiam, — a  process  by  which,  as  will  by-and-by  be  fully  explained, 
a  feu  is  given  back  by  the  vassal  to  the  superior,  to  be  kept  by  him  in 
union  with  the  superiority  permanently.  But  it  was  not  the  practice  to 
expede  separate  sasines  on  the  two  charters.  One  instrument  of  sasine 
only  was  made  out,  the  form  of  wliich  was  such,  that  it  could  be  ascribed 
to  either  the  charter  dem^  or  the  charter  a  me.  Until  the  new  owner 
was  adopted  and  entered  by  the  seller's  superior,  the  sasine,  as  proceeding 
on  the  de  me  charter,  gave  a  secure  title.  When  the  seller's  superior 
adopted  the  new  owner,  the  sasine  was  dealt  with  as  proceeding  on  the 
a  Tne  charter ;  and  the  charter  de  vne,  being  no  longer  of  use,  was  thrown 
out  of  the  progress.  By-and-by,  and  certainly  as  early  as  the  y ear  Thb  Dispoei- 
1 608,  as  shown  in  Mr.  Eodger's  Feudal  Forms,^  the  separate  charters,  JJJJ^SJS  «• 
with  a  Tne  and  de  me  holdings,  were  thrown  together  in  the  disposi-  HOLoma. 
tion  with  the  alternative  manner  of  holding,  a  m^  de  svperiore  m£0  vel 
de  w^,  almost  in  the  very  words  now  in  use.     The  disposition,  when  so 

^  Rodger*!  Feudal  Forms,  p.  174. 
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framed,  combines  the  effect,  and  takes  the  place,  of  the  separate  chaiteTs. 
It  dispones  the  lands  to  be  holden  either  of  the  seller,  that  is,  de  me,  oi 
alternatively,  &om  and  in  place  of  the  seller,  of  his  superior,  that  is,  a  me. 
The  disposition,  in  the  older  form,  contains  a  precept  of  sasine  applicable 
to  both  alternatives  indefinitely ;   and  thus  the  alternative  holding  is 
imported  into  the  purchaser's  sasine,  when  sasine  follows  on  the  disposi- 
tioa     In  the  new  or  most  modem  form,  there  is  no  precept  of  sasine,— 
simply  a  disposition,  with  or  without  the  clause  to  be  holden  a  mevd 
de  me  ;  and  the  registration  of  such  disposition  has  the  ^une  effect  as  if 
there  had  been  a  disposition  in  the  older  form,  with  sasine  thereon  re- 
corded.*    The  conveyance  to  be  holden  a  me,  and  sasine  thereon,  if  any, 
are  intended  for  confirmation  or  approval  by  the  superior.     Formerly, 
such  confirmation  was  taken  as  soon  as  it  could  be  got.     Now  it  is  so 
when  the  purchaser  desires,  or  is  obliged,  to  enter  as  vassal     Meantime, 
that  is,  until  confirmation,  the  other  alternative — the  de  me  conveyance, 
and  sasine  thereon,  if  any — constitutes  a  complete  feudal  estate  holden 
of  the  seller,  as  superior,  and  requiring  no  confirmation  ;  and  its  object 
and  effect  are  to  give  the  purchaser  a  perfect  title  and  immediate  security. 
But  the  two  holdings  are  not  designed  to  constitute  separately  subsisting 
rights.     The  sole  object  and  intention  of  the  title  to  be  holden  (fe  fiu, 
that  is,  of  the  seller,  is  to  give  the  purchaser  the  immediate  security  of  a 
right  at  once  feudally  complete,  without  confirmation  from  the  seller  s 
superior.     But  it  is  intended  at  the  same  time  to  give  the  purchaser  a 
right  capable  of  being  confirmed  by  the  seller's  superior.     For  that  reason 
the  conveyance  contains  the  alternative  holding  amede  superiare  meo ; 
and  (supposing  no  mid-impediment  to  arise)  the  conveyance,  when  con- 
firmed by  the  seller's  superior,  becomes,  by  his  confirmation,  at  once,  and 
as  from  the  beginning,  a  title  holden  of  such  superior, — evacuating  the 
holding  of  the  seller,  that  is,  the  de  me  holding,  which  has  only  a  tem- 
porary purpose,  and  vanishes  when  that  purpose  is  served.     On  this 
subject  you  may  be  referred  to  the  case  of  the  Bishop  of  Aberdeen, 
and  other  cases  reported  in  Morison's  Dictionary.^    The  disposition, 
with  alternative  manner  of  holding,  express  or  implied,  therefore  comes 
in  place  of  the  two  separate  charters,  with  a  me  and  de  jne  holdings 
respectively. 

Having  offered  these  explanatory  observations,  I  now  proceed  to 
examine  the  clauses,  which  run  thus : — 
Oblioatiom  In  the  disposition  prior  to  the  operation  of  the  Titles  Act  of  1858, 

the  clause  ran  as  follows  : — '  And  I  oblige  myself  to  infeft  the  said  A  and 
his  foresaids,  to  be  holden  a  Toevel  de  me\  which  words,  by  sect.  2  of 
the  Transference  of  Lands  Act  of  1847, '  imply  an  obligation  on  the  dis- 
*  poner  to  infeft  the  disponee,  and  his  heirs  and  successors,  upon  their 
'  own  expenses,  by  two  several  infeftments  and  manners  of  holding,  one 

^  Bishop  of  Aberdeen  v,  Viscoant  Kenmure,  15th  July  1680,  M.  3011,  3012. 
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^  See  note  at  end  of  this  chapter. 
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'  thereof  (that  is,  the  de  me  infeftment)  '  to  be  holden  of  the  disponer,  Manner  of 
'  aud  his  heirs  and  successors,  in  free  blench,  for  payment  of  a  penny     "^ 
'  Scots,  in  name  of  blench-farm,  at  Whitsunday  yearly,  upon  the  ground 
'  of  the  lands,  if  asked  only,  and  freeing  and  relieving  him  and  them  of 
'  aU  feu-duties,  and  other  duties  and  services,  exigible  out  of  the  said 

*  lands  and  others,  by  their  immediate  lawful  superiors  thereof ;'  *  and  the 
'  other  of  the  said  infeftments '  (that  is,  the  a  me  infeftment)  *  to  be 
'  holden  from  the  grantor  and  his  foresaids,  of  and  imder  their  said  im- 
'  mediate  lawful  superiors,  in  the  same  manner  as  the  grantor  or  his 
'  predecessors  or  authors  held,  hold,  or  might  have  holden  the  same ;  and 

*  that  either  by  resignation  or  confirmation,  or  both,  the  one  without 
'  prejudice  of  the  other.' 

After  the  Titles  Act  of  1858  came  into  operation,  dispositions  could 
be  framed  without  any  obligation  to  infeft.  The  disposition  simply  con- 
tains the  manner  of  holding  : — '  To  be  holden  a  me  vel  dem^  ;*  which 
clause  is,  by  sect.  5,  declared  to  imply  that  the  landa  are  to  be  holden 
in  the  manner  expressed  in  the  Transference  of  Lands  Act,  sect.  2,  with 
reference  to  obligations  to  infefb  a  me  vel  de  me.  Since  the  Titles  Act  of 
1860  came  into  operation,  the  above  clauses  are  implied  in  aU  cases 
where  they  can  be  competently  granted  by  the  disponer.* 

The  first  of  the  alternatives — the  de  m^  holding, — you  will  observe,  is 
just  the  manner  of  holding  usually  expressed  in  an  original  charter  of 
lands  to  be  held  in  blench-farm.  This  is  in  perfect  consistency  with  the 
object  of  the  clause,  as  designed  to  give  the  new  proprietor  an  interim 
title,  holden  of  the  seller.  And,  except  in  one  contingency,  the  right 
feudally  remaining  with  the  seller  is  illusory  in  all  respects.  The 
annual  blench-duty  is  one  penny  Scots,  payable  if  asked  only ;  and 
supposing  the  disponee  idtimately  to  enter  with  the  seller^s  superior, 
in  virtue  of  the  other  alternative  (the  a  m^  holding),  and  thereby  to 
evacuate  the  de  ms  holding,  the  seller,  and  aU  deriving  right  through  him, 
are  excluded  from  all  interest  in  the  lands.  But  on  the  other  hand,  sup- 
posing that  the  seller  shall  subsequently  grant  an  onerous  disposition  to 
a  bond  fide  third  party  of  the  same  lands,  and  that  the  second  disponee 
shall  first  enter  with  the  seller^s  superior,  such  second  disponee  will  have 
established  in  him  a  right  of  mid-superiority  over  the  first  disponee ; — ^the 
second  disponee's  right  will  create  a  mid-impediment  to  the  entry  of  the 
first  disponee  with  the  seller's  superior.^  The  first  disponee  will  have  a 
perfect  and  complete  title  to  the  lands,  in  virtue  o{  hia  de  me  convey- 
ance, followed  by  sasine  or  its  equivalent ;  but  he  will  not  hold  of  the 
seller's  superior  as  the  seller  held.  He  will  hold  of  the  seller's  second 
disponee,  as  now  come  in  place  of  the  seller ;  and  he  will  so  hold  in 
terms  of  the  de  ms  conveyance  obtained  from  the  seller.  You  will 
observe,  further,  that  the  reddendo  applicable  to  the  de  rru  holding  does 

^  Gardner  v,  Scotto,  6th  Dec  1839, 2  D.  185 ;  reversed  3d  March  1843,  2  Bellas  App.  129. 

A  See  note  at  end  of  this  chapter. 
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not  tax  or  limit  the  entry-money  of  strangers  or  singular  successon 
acquiring  the  lands  from  the  first  disponee.  Therefore,  such  parties 
would  be  liable  to  pay  to  the  second  disponee,  upon  their  entry  witii 
him  as  the  immediate  superior  of  the  de  me  conveyance,  the  composition 
or  fine  of  a  year's  rent  of  the  lands,  just  as  in  the  case  of  the  singular 
successors  of  the  feuar  or  vassal  under  an  ordinary  blench  charter,  in- 
tended to  create  a  permanent  sub-fee,  with  the  entry  untaxed.  Except 
in  the  above  case,  and  to  the  above  effect,  the  feudal  right  remaining  in 
the  seller,  after  granting  a  conveyance  with  a  mevel  de  me  holding,  is 
illusory.  Such  right  is  completely  evacuated  if  the  disponee  obtains 
confirmation  from  the  sellei^s  superior  before  the  occurrence  of  any  mid- 
impediment  ;  and,  moreover,  the  seller^s  heir  is  under  no  obligation,  such 
as  is  incumbent  on  the  heirs  of  superiors  in  the  case  of  proper  feus,  to 
make  up  titles  to  the  mid-superiority,  so  as  to  be  able  to  protect 
the  disponee  from  a  claim  of  entry  on  the  part  of  the  seller^s  superior. 
The  disponee  himself  is  bound  to  enter  with  the  seller's  superior,  as 
soon  as  the  lands  fall  in  non-entry.^ 

There  can  be  no  holding  de  m^e  only,  unless  it  is  expressed.  The 
holding  de  me  only  is  not  intended  for  carrying  on  an  existing  estate, 
but  for  creating  a  new  one ;  and  the  new  creation  requires  the  new  hold- 
ing to  be  expressed.  The  a  tm  holding,  again,  is  intended  for  carrying  on 
the  existing  estate ;  and,  under  the  law  as  it  stood  before  the  Tides  Act 
of  1860  came  into  operation,  a  disposition  of  lands,  not  expressing  any 
iMPLUD  manner  of  holding,  would  have  been  r^arded  as  a  disposition  to  be 

holden  a  me;  which,  indeed,  was  expressly  enacted  by  the  Titles  Act 
of  1858,  sect.  5.  But  the  words  expressive  of  the  a  me  holding, 
contained  in  that  and  several  other  sections  of  the  Act  of  1858, 
are,  by  interpretative  words  contained  in  the  Act  of  1860,  sect  36, 
declared  to  mean  ^n  a  m^  vel  de  m^  holding,  when  the  disponer  can 
grant  such  holding;  so  that  now,  when  it  is  competent  to  grant  an 
ameveldeme  holding,  and  no  holding  is  expressed,  a  holding  amevd 
demeia  implied.^ 

The  Act  of  1860  contains,  in  the  same  section  (36),  a  further 
provision,  apparently  intended  to  give  a  certain  measure  of  security 
of  title  to  the  purchaser  of  lands,  where  the  investiture  contains  a 
prohibition  against  subinfeudation  or  against  an  alternative  holding.  In 
such  cases,  as  the  law  formerly  stood,  notwithstanding  a  sale  of  the  lands 
for  a  full  price  actually  paid,  and  notwithstanding  that  the  purchaser 
had  obtained  a  conveyance,  and  completed  the  same  by  sasine  or  its 
equivalent, — so  that  on  the  face  of  the  record  he  appeared  to  be  the 
owner,  and  the  seller  appeared  to  be  divested, — ^nevertheless,  any  third 
party  who,  before  the  purchaser  had  completed  his  title  by  obtaining  the 

^  Dundas  v.  Drummond,  10th  Feb.  1769,  M.  15,035. 

^  This  provision  was  re-enacted  by  the  6th  section  of  the  Conaolidatioo  Act  of 
1868  ;  see  also  note  at  end  of  this  chapter. 
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superior's  confirmation,  should  in  bond  fide  have  obtained  from  the  seller, 
for  onerous  causes,  a  conveyance  of  the  lands,  or  a  bond  and  disposition 
in  security  over  the  same,  could — by  having  his  conveyance  completed 
by  sasine  or  its  equivalent,  and  confirmation  from  the  superior,  or  by 
registration  of  his  bond  in  the  Register  of  Sasines,  at  any  time  prior  to 
the  completion  of  the  first  purchaser's  title  by  confirmation — establish  in 
his  person  a  title,  or  a  heritable  security,  preferable  to  that  of  the  first 
purchaser.  Now,  by  the  Act  of  1860,  sect.  36,  it  is  provided  that,  in  cases 
where  the  investiture  contains  the  prohibition  in  question,  the  conveyance 
or  notarial  instrument  in  favour  of  a  disponee  shall,  if  an  entry  in  the 
lands  therein  specified  or  thereby  conveyed  be  expede  with  the  superior 
within  twelve  months  from  the  date  of  such  conveyance  or  instrument, 
have  the  same  preference,  in  all  respects,  from  the  date  of  recording 
the  same  in  the  appropriate  Register  of  Sasines,  as  if  the  same  con- 
tained 9,11  a  me  vel  de  me  holding,  and  the  investiture  did  not  contain 
any  prohibition  against  subinfeudation,  or  an  alternative  holding. 

By  this  provision,  the  risk  of  fraudulent  interference  with  a  pur- 
chaser's title  to  lands,  held  under  such  prohibition,  is  greatly  diminished 
in  the  case  of  securities  fraudulently  granted  by  the  seller  to  band  fide 
third  parties  over  the  lands  sold ;  because  the  holders  of  heritable  securi- 
ties do  not  usually  apply  to  the  debtor's  superior  foi*  confirmation  of  their 
heritable  bonds.  But  the  case  of  second  conveyances,  fraudulently 
granted  to  bond  fide  third  parties,  of  the  lands  which  have  been  sold, 
appears  to  have  in  it  a  greater  source  of  risk  or  danger  to  the  first  pur- 
chaser. The  protection  given  by  the  Act  to  the  first  purchaser  does  not 
arise  unless  he  shall,  within  the  twelve  months,  expede  an  entry  with 
the  superior.  But  if  the  second  purchaser  has  been  beforehand  with 
him,  and  has  first  obtained  such  entry,  the  first  purchaser  cannot  after- 
wards, not  even  within  the  twelve  months,  expede  an  entry  at  alL  The 
superior  cannot  grant  a  second  entry ;  and  the  application  of  the  Act  is 
thus  in  such  C8wes  excluded.  Fortunately,  however,  such  fraudulent 
transactions  are  not  very  common. 

After  the  words  of  the  clause  of  holding,  the  conveyance  says  that 
the  holding  ame  de  superwre  m^eo  is  to  be  obtained  either  by  resigna- 
tion or  confirmation,  or  both,  the  one  without  prejudice  of  the  other. 
But  we  may  defer  entering  on  this  part  of  the  clause  till  we  have  gone 
over  all  the  clauses  of  the  disposition,  and  are  considering  the  completion 
of  titles  by  entry  with  the  superior. 

We  next  have  the  procuratory  or  clause  of  resignation,  which,  in  the  Clause  of 
schedule  (A)  annexed  to  the  Transference  of  Lands  Act  of  1847,^  runs 
thus : — '  And  I  resign  the  said  lands  and  others  for  new  infeftment'  By 
sect.  3  this  short  form  is  declared  equivalent  to  the  procuratory  of 
resignation  in  the  terms  then  in  use,  an  example  of  which  will  be  found 
in  DuflTs  Feudal  Conveyancing.** 

>  10  &  11  Vict.  cap.  48.  *  Daffs  Feudal  Conveyancing,  p.  208. 

^  See  note  at  end  of  this  chapter. 
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PROCITBATORT 
OP  RBSIGNA- 
TION. 


Assignation 

TO  WRITS. 


The  procuratoiy  is  a  mandate  authorising  the  act  of  resignatioii,  oi 
rendering  back  the  lands  to  the  superior,  in  order  to  his  granting  Dew 
infeftment  thereof  to  the  disponee,  to  be  holden  of  him  as  the  seller  held. 
The  procuratory  was  in  use  to  be  granted  to  '  and 

each  of  them/ — so  that  any  man  might  act  as  procurator.  like  other 
mandates,  it  fell  at  Common  Law  in  case  of  the  death  of  either  granter  or 
grantee  before  it  was  executed.  But  by  the  Act  1693,  cap.  35,  procnra- 
tories  of  resignation  were  declared  to  continue  in  force  in  favour  of  the 
grantees,  and  their  heirs,  assignees,  or  successors,  having  right  either  by 
general  service,  or  by  disposition  and  assignation,  or  by  adjudication,  as 
well  after  as  befom  the  death  of  either  or  both  of  the  granters  or  grantees. 
It  was  at  the  same  time  provided  that,  where  such  procuratories  weie 
made  use  of  after  the  death  of  either  party,  the  instrument  of  resigna- 
tion should  deduce  the  title  of  the  party  using  the  same,  under  pain  of 
nullity.  Such  instruments  of  resignation  are  technically  called  instra- 
ments  of  resignation  in  favorem,  being  a  step  to  a  new  title  from  the 
superior  in  whose  hands  the  lands  are  resigned  in  favowr  of  the  last 
vassal's  disponee ;  and  they  are  so  called  in  contradistinction  to  instni- 
ments  of  resignation  ad  remaneTUiam,  being  those  employed  when  a  fee 
is  permanently  resigned  or  given  up  by  the  vassal  to  his  superior,  to  be 
retained  by  the  superior  in  union  with  the  superiority. 

Now,  instruments  of  resignation  in  favorem,  which  were  long  ago 
disused  in  the  case  of  subject-superiors,  are  altogether  abolished  by  the 
Infeftments  Act  of  1845,  sect.  9 ;  and  the  deduction  of  titles,  which  the 
Act  of  1693  required  to  take  place  in  the  instrument,  is  required  in  the 
charter  of  resignation  in  favour  of  the  disponee  or  new  vasscJ. 

The  next  clause  is  the  assignation  to  writs,  which  runs  thus : — 'And 
I  assign  the  writs,  and  have  delivered  the  same  according  to  inventory.' 

In  the  original  charter,  the  assignation  to  writs  has  a  qualified  object ; 
being  intended  to  give  the  new  owner  or  vassal  right  to  the  writs,  so  fiar 
only  as  necessary  to  support  the  subaltern  right.  The  granter  or  superior 
reserves  the  superiority,  and  the  right  to  the  writs  as  relative  to  that  fee 
or  estate.  And  usually  he  does  not  deliver  the  writs,  but  only  becomes 
bound  to  make  them  furthcoming  to  the  vassal  on  necessary  occasions. 
In  the  case  of  the  disposition,  the  new  owner  is  to  be  substituted  in  the 
full  right  and  place  of  the  old ;  and  so  the  assignation  to  writs  is  with- 
out qualification.  And  the  writs,  moreover,  are  usually  delivered  up  to 
the  new  owner.  It  may  happen,  however,  either  that  the  disposition 
contains  only  a  portion  of  the  disponer^s  lands,  or  that  some  of  the  writs 
are  not  in  his  possession,  but  are  in  the  hands  of  other  parties,  under  an 
obligation  to  exhibit  them  to  him  when  wanted.  In  the  former  case, 
where  the  disposition  contains  only  part  of  the  disponer's  lands,  the  dis- 
poner  will  not  deliver  the  writs.  He  will  only  bind  himself  to  make 
them  furthcoming  to  the  new  owner  when  necessary.  And,  in  the  latter 
case  (where  he  holds  an  obligation  of  exhibition  of  writs  from  other 
parties),  he  will  assign  to  the  new  owner  his  own  right  to  have  the  writs, 
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not  in  his  possession,  made  furthcoming.  Another  case  may  require  to 
be  provided  for ;  viz.,  that  of  writs  held  by  the  disponer  under  an  obUga- 
tion  akeady  existing  to  make  them  furthcoming  to  a  third  party,  and 
which,  nevertheless,  are  to  be  delivered  to  the  new  owner.  The  clause, 
in  that  case,  will  run  as  in  the  statutory  form,  with  the  addition  of  a 
stipulation  that  the  new  owner  shall  be  bound  to  make  the  writs  furth- 
coming, when  required,  to  the  third  party,  or  generally,  to  all  parties 
interested,  and  to  relieve  the  disponer  of  his  obligation  to  that  effect.  In 
short,  it  will  place  the  new  owner  in  the  same  position  as  that  which  the 
disponer  occupied  in  regard  to  the  writs. 

It  is  questioned  by  Mr.  Eoss^  whether  *  a  disposition  to  the  lands  Writs  oabbied 
will  carry  more  than  the  real  title,'  and  whether  it  will  carry  per-  tion  op  lands. 
sonal  rights  relating  to  the  lands.  I  apprehend  that  a  disposition  of 
lands  carries  the  proper  writs  of  the  lands,  as  accessories  which  cannot 
form  the  subjects  of  separate  right.  It  seems  impossible  that  lands  can 
belong  to  A.,  and  the  writs  thereof  to  B.  But  the  assignation  to  writs 
ought  never  to  be  omitted ;  and  where  any  collateral  right  is  acquired  Convkyanob 
along  with,  which  is  not  a  natural  accessory  of,  the  lands,  or  (as  it  RiaHrs. 
is  said)  does  not  *  run  with  the  lands,'  there  ought  to  be  introduced,  in 
the  conveyance  of  the  lands,  either  a  special  conveyance  of  the  collateral 
right,  or  such  words,  besides  the  ordinary  assignation  of  writs,  as  wiU 
show  that  the  collateral  right  is  included  in  such  conveyance.  We  have 
indeed  seen,  in  reference  to  the  obligation  of  relief  or  warrandice  against 
augmentations  of  stipend,  when  granted  by  the  superior  to  the  vassal  of 
the  lands  and  teinds  out  of  which  the  augmentation  becomes  payable, 
that  such  obligation,  being  part  of  the  feudal  contract  between  the 
superior  and  vassal,  does  not  require  express  assignation  from  the  vassal 
to  his  heirs  or  disponees,  but  passes  to  heirs  and  disponees  with  the 
lands,  and  is  renewed  with  every  renewal  of  the  investiture  in  the  lands 
and  teinds  granted  by  the  superior,  whether  in  favour  of  heirs  or  singular 
successors.^  But,  when  the  relation  of  superior  and  vassal  does  not  exist 
between  the  granter  and  grantee  of  the  obUgation  of  relief  or  warrandice, 
when  (as  it  is  said)  there  is  no  'privity'  between  these  parties,  such 
obligation  just  stands  in  the  position  of  an  ordinary  personal  obligation ; 
and  in  such  case,  although  the  ordinary  clause  or  obligation  of  warrandice 
will  pass  to  the  new  owner  by  a  conveyance  of  the  lands  with  the  writs, 
an  obligation  of  relief  or  warrandice  against  ministers'  stipend,  or 
augmentations  thereof,  or  other  public  or  parish  burdens,  will  not  pass 
without  a  special  Msignation,  or  what  is  equivalent  thereto.*  In  Spottis- 
woode's  case,  it  was  held  that  the  right  to  such  an  obligation  (not  being 

1  Rosa's  Lectures,  ii.  38.  reversed  21st  Feb.  1842,  1  Bell's  App.  1. 

^  Lennox  v.  Hamilton,  14th  July  1843,  The  same  principle  ruled  the  later  cases 

5  D.  1357;    Stewart  v.   Montrose,    15th  of  Sinclair  t;.  Breadalbane,  16th  Jan.  1844, 

Feb.    1860,   22   D.    755  ;    affirmed   27th  6   D.  378,    1  Ross's  L.  C.  70;   reversed 

March  1863,  4  Macq.  499,  suf^ci,  p.  622.  14th  Aug.  1846,  dBeU's  App.  363;  and 

3  Home  V.  Breadalbane's  Trustees,  23d  Spottiswoode  v,  Seymer,  2d  March  1853, 

Jan.  1841,  3  D.  435,  1  Ross's  L.  C.  55;  15  D.  458. 
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granted  by  the  superior  to  the  vassal)  did  not  pass  to  an  heir  by  his 
obtaining  precept  of  dare  constat  from  the  superior  of  the  lands  in  his 
favour,  and  would  not  pass  to  an  heir  without  service  or  special  assigna- 
tion; nor  would  the  obligation  pass  to  a  third  party  without  special 
assignation.  The  proper  course  in  practice  is  to  assign  such  obligations 
with  as  much  care  as  we  should  assign  an  ordinary  personal  boDd, 
whether  the  party  liable  in  fulfilment  is  the  superior  or  not.^ 

The  inventory  of  writs  can  often  be  annexed  to  the  disposition  bj 
way  of  schedule ;  and,  when  it  is  so,  an  additional  stamp  will  not  be 
required,  unless  the  number  of  the  words,  in  the  disposition  and  inventoiy 
together,  exceeds  the  number  allowed  for  one  stamp.  If  the  inventory 
is  written  separately,  it  requires  the  ordinary  progressive  stamp  of  ten 
shillings,  even  though  no  stamp  would  have  been  necessary,  had  it  been 
annexed  to  the  disposition.b 

We  have  next  the  assignation  of  rents,  which  requires  no  farther 
remark ;  then  the  clause  relative  to  the  payment  of  &e  feu-duty,  and 
annual  and  other  public  and  parish  burdens,  on  which  very  little  need 
be  said  in  addition  to  the  explanations  given  in  connection  with  the 
original  charter.^  If  the  lands  are  in  non-entry  at  the  time  of  the  sale, 
and  the  purchaser  is  not  expressly  bound  to  accept  the  seller^s  title  as  it 
stands,  the  seller  can  be  required  to  enter  with  the  superior,  and  pay 
whatever  entry-money  may  be  due.  The  entry-money  is  a  legal  burden, 
in  this  case  actually  due ;  and,  though  it  is  not  exigible  until  the  superior 
tenders  a  charter,  the  seller  is  not  entitled,  without  express  stipulation, 
to  throw  it  upon  the  purchaser.^ ^  Mr.  Duff  says^  that  a  purchaser 
entering  at  Whitsunday  is  liable  for  the  cess  from  25th  March  preced- 
ing that  term,  as  being  a  burden  current  at  the  time  of  his  entry.  I 
doubt,  however,  if  the  rule  of  practice  corresponds  with  this  statement. 
The  equitable  rule  is  to  apportion  the  cess,  and  any  other  burdens  not 
payable  as  at  the  term  of  the  purchaser's  entry,  rateably  according  as 
the  seller  and  purchaser  have  right  to  the  rents  of  the  corresponding 
period. 

We  have  next  the  clause  of  warrandice,  which  is  in  the  same  terms. 
and  of  the  same  import,  with  the  corresponding  clause  in  the  original 
charter.*  When  the  seller's  title  is  good,  and  all  incumbrances  are  cleared 
off,  of  even  date  with  the  payment  of  the  price,  this  clause  is  of  no  im- 
portance.    But,  if  eviction  takes  place,  the  clause  of  warrandice  founds  a 


^  Supra,  p.  634. 

2  Gardiner  v.  Anderson,  7th  March  1799, 
M.  15,037. 


3  DuflTs  Feudal  Conveyancing,  p.  95. 
♦  See  supra,  p.  635. 


^  Section  50  of  the  Conveyancing  Act  of  1874  prescribes  a  form  for  assignatioDs  cr 
conveyances  of  obligations  or  rights  of  relief,  which  wiU  be  found  in  schedole  (Mi 
annexed  to  the  Act. 

b  When  the  inventory  is  annexed  to  the  disposition  by  way  of  schedule,  do 
additional  stamp  will  in  any  circumstances  be  required,  progressive  stamps  having 
been  done  away  with  in  1870.  When  it  is  written  separately  it  must  still  be  stamped, 
— Stamp  Act  of  1870,  Schedule. 

^  See  note  at  end  of  this  chapter. 
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personal  claim  against  the  seller  for  damage&  But  the  claim  on  the 
warrandice  is  merely  personal ;  and,  even  if  the  purchaser,  in  place  of 
actually  paying  the  price,  has  granted  bond  for  the  amount  to  a  third 
party,  he  must  pay  the  bond,  notwithstanding  the  existence  of  burdens 
which  may  lead  to  evictioa^  It  was  held  in  Smith's  case  that  the  pur- 
chaser had  renounced  his  right  of  retention  of  the  price,  as  against  the 
burdens.  It  is  usual  and  proper  to  except  from  the  warrandice  feu- 
rights,  if  any,  and  current  leases.  When  such  leases  have  aU  the 
requisites  of  the  Statute  1449,  cap.  18,  and  are  followed  by  possession 
before  the  purchaser  is  infeft,  the  purchaser  is  bound  to  implement  all 
the  clauses  and  obligations  in  them,  which  are  proper  to  their  nature  as 
leases, — for  example,  an  engagement  that  the  tenant  shall  be  indemnified 
at  the  termination  of  the  lease  for  outlay  in  ameliorations  on  the  farm  or 
houses,  etc.;^  and  local  usage  may  sometimes  expose  a  purchaser  to  claims 
on  the  part  of  tenants,  in  connection  with  farm  buildings,  or  otherwise, 
though  not  expressly  stipulated  for  by  their  leases.^  But  it  is  incon- 
sistent with  the  purpose  of  a  lease  to  make  it  a  security  to  the  tenant  for 
a  mere  loan  of  money  from  him  to  the  landlord ;  and  a  transaction  of 
that  nature  will  not  create  any  burden  on  a  lease,  in  a  question  with  a 
singular  successor  of  the  landlord, — at  least  not  after  such  singular  suc- 
cessor is  infeft.^  It  sometimes  happens  that  a  sale  takes  place  after  a 
lease  is  granted  to  a  tenant,  but  before  the  tenant  has  entered  to  pos- 
session. In  that  case,  there  ought  to  be  a  special  declaration  that  the 
purchaser  shall  take  the  lands  under  burden  of  the  lease,  and  shall  be 
bound  to  allow  efiect  to  it,  in  like  manner  as  if  the  tenant  had  been  in 
possession  before  the  sale. 

We  have  next  the  clause  of  registration  r^— *  And  I  consent  to  regis-  Rmibthatiom 
tration  hereof  for  preservation  *  (or  *  for  preservation  and  execution  *), — 
the  import  of  which  has  been  folly  explained  in  connection  with  the 
original  charter.^  The  disposition  may  be  registered  in  the  Books  of 
Council  and  Session,  or  other  Judges'  books  competent.  There  is  no 
ground  on  which  the  registration  of  ordinary  dispositions  can  be  held 
competent  only  in  the  Books  of  Council  and  Session. 

We  next  have,  in  dispositions  granted  before  the  Titles  Act  of  1858  Pmcrptof 
came  into  operation,  the  precept  of  sasine ;  the  form  of  which  as  in  the 
disposition  contains  no  peculiarity  as  distinguished  from  that  contained 
in  the  original  charter.  But  in  the  charter,  the  manner  of  holding  being 
definite,  the  precept  of  sasine  is  likewise  definite.  In  the  disposition,  if 
the  manner  of  holding,  express  or  implied,  \&ame  only  and  definite,  so 
also  will  be  the  precept ;  and,  on  the  other  hand,  if  the  manner  of  holding 
is  indefinite, — a  me  vel  de  me, — the  precept  of  sasine  will  be  equal^in- 

1  Smith  V,  Somervell,  2d  July  1706,  M.  *  Creditors   of   Aachinbreck    v.    Mao- 

14,184.  laucblan,    11th    Feb.   1748,    M.    15,248; 

'  BeU*8  Principles,  1256 ;  and  aathori-  Elchies,  Tack,  No.  14 ;  and  Cranston  v, 

ties  there  cited ;  Hunter's  Landlord  and  Scots  Creditors,  4th  Jan.  1757,  M*  15,218 ; 

Tenant,  ii  225.  5  Br.  Sup.  830. 

3  Bell  V.  Lamont,  14th  Jnne  1814,  F.  C.  &  Supra,  p.  638. 
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definite.    In  the  form  authorised  by  the  Act  of  1845,  the  precept  is 
strictly  a  relative  clause,  and  is  therefore  definite  or  indefinite,  accordiDg 
to  the  terms  of  the  obligation  to  infefb,  expressed  or  implied  in  the  dis- 
position.   In  its  older  form,  likewise,  it  was  usually  strictly  relative. 
But  it  will  be  occasionally  met  with  definite,  even  where  it  ought  to 
have  been  indefinite ;  and,  in  examining  conveyances  containing  pre- 
cepts, the  precepts  require  careful  inspection.    I  have  seen  the  pre- 
cept, in  a  disposition  with  oji  a  me  vd  deme  holding,  commence 
thus : — '  And,  for  completing  the  infeftment  of  the  said  B.  by  confirma- 
tion, I  hereby  desire  and  require,*  etc.    That  form  of  words  made  the 
precept  definite ;  because  infeftment  by  confirmation  is  applicable  only 
to  the  holding  ame  de  »uperiare  meo.    There  is  no  confirmation  in  the 
case  of  the  de  me  infeftment    Again,  in  a  disposition  with  Knarruvd 
de  ms  holding,  I  have  seen  the  precept  begin  thus : — *  And,  in  order 
'  that  the  said  B.  may  be  infeft  in  the  said  lands,  to  be  holden  de  nUy 
*  I  hereby  desire,  etc.'    That,  again,  is  a  definite  precept,  emd  incapable 
of  confirmation  by  the  disponer^s  superior.    It  is  expressly  and  solely  for 
infeftment  to  be  holden  of  the  disponer  himself,  and  is  equivalent  to  the 
precept  in  an  original  charter.    The  risk  of  similar  blunders  was  obviated 
when  the  form  of  precept  introduced  by  the  Act  of  1845  was  made  use 
o£    The  precept,  however,  in  that  as  well  as  the  older  form,  must  specify, 
or  at  least  give  the  means  of  perfectly  ascertaining,  the  party  to  be  infeft, 
and  the  lands  in  which  sasine  is  to  be  given.    Having  gone  into  detail 
on  these  points,  in  connection  with  the  precept  in  the  original  charter,' 
it  is  unnecessary  to  do  so  again.    Now,  since  the  Titles  Act  of  1858 
csme  into  operation,  dispositions  do  not  need  to  contain  precept  of 
sasine. 
MoDB  OF  COM-         The  disposition  closes  with  a  testing-clause  in  usual  form,  and,  being 
PRIOR  TO  1874.  executed  and  delivered,  the  disponee  will  complete  his  title  either  by 
resignation, — in  which  case  he  will  obtain  a  charter  of  resignation  from 
the  superior,  and  record  the  same,  or,  if  the  charter  contains  precept  of 
sasine,  he  can  expede  and  record  sasine  thereon,  or,  if  the  case  falls 
under  sect  2  of  the  Titles  Act  of  1858,  he  can  expede  and  record  a  no- 
tarial instrument  upon  it ; — Or  he  can  proceed  by  confirmation,  in  which 
case  he  will  record  the  disposition,  or,  if  it  contains  precept,  he  can 
expede  and  record  sasine,  or,  if  it  falls  under  sect  2  of  the  Titles  Act  of 
1858,  he  can  expede  and  record  notarial  instrument ;  after  which  he  will 
obtain  a  charter  of  confirmation  from  the  superior. 

1  Supra,  p.  638. 


Chanobs  in-  Although  the  relation  of  superior  and  vassal  was  in  no  way  affected  by 

ACT  010874.^    the  Act  of  1874,  an  important  change  was  made  by  that  Act  in  the  mode  in 

which  the  relation  is  established  between  a  superior  and  the  purchaser  from 

a  former  vassal  or  proprietor  infeft  in  the  lands.     As  stated  in  the  text,  an  act 

of  the  superior  was  formerly  necessary  for  this  purpose.    He  granted  a  diarter 
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of  resignation  or  of  confirmation,  as  the  occasion  required,  in  favour  of  the 
purchaser.  Till  such  charter  was  granted  and  delivered, — and,  if  it  was  a 
charter  of  resignation,  till  it  was  followed  by  infeftment, — the  relation  of 
superior  and  vassal  did  not  subsist  between  them ;  when  these  proceedings 
had  been  completed,  it  was  fully  established. 

The  Act  of  1874  made  the  superior's  intervention  unnecessary  and  Sicr.  4,  bub- 
incompetent  in  such  a  case,  and  provided  that  every  proprietor  duly  infeft  **cm.  l  &  2. 
should  be  deemed  and  held  to  be,  as  at  the  date  of  the  registration  of  his 
infeftment  in  the  Register  of  Sasines,  duly  entered  with  the  nearest  superior 
whose  estate  of  superiority  would,  according  to  the  law  existing  prior  to  the 
commencement  of  the  Act,  have  been  not  defeasible  at  the  will  of  the  pro- 
prietor so  infeft, '  to  the  same  effect  as  if  such  superior  had  granted  a  writ 
of  confirmation  according  to  the  existing  law  and  practice.'  Thus  although 
the  three  parties — seller,  purchaser,  and  superior — exist  as  before,  the 
superior  has  no  longer  any  active  part  to  perform  in  the  completion  of  the 
purchaser's  title.  The  effect  formerly  produced  by  his  intervention  is  now 
attained  by  force  of  Statute.  Nothing  further,  therefore,  is  now  required  but 
the  granting  and  delivery  of  the  disposition  by  the  former  proprietor,  duly 
infeft,  and  the  registration  of  it  in  the  Register  of  Sasines  by  the  purchaser. 
The  registration  has  still  the  effect,  which  it  had  before  the  passing  of  the 
Act,  of  making  the  purchaser's  right  real,  and  also,  by  force  of  the  Statute, 
the  additional  effect  which,  before  the  passing  of  the  Act,  would  have  been 
caused  by  the  superior's  confirmation. 

One  important  result  of  this  change  seems  to  be  the  abolition  of  the 
alternative  holding.  Formerly,  when  the  holding  was  alternative,  the  pur- 
chaser was  deemed  to  hold  of  the  seller  from  the  date  of  the  registration 
of  his  infeftment  till  that  of  his  entry  with  the  superior, — after  the  latter 
date  his  holding  was  of  the  superior.  But  now,  inasmuch  as  the  registration 
completes,  by  force  of  Statute,  his  entry  with  the  superior,  there  seems  to  be 
no  period  when  his  holding  can  be  otherwise  than  of  the  superior  or  a  me. 
The  expression  of  the  manner  of  holding  is  now  superfluous,  or  if  expressed 
it  should  bear  to  he  a  me  only. 

The  clause  of  resignation  also  seems  to  be  now  superfluous.  At  no  time 
was  a  procuratory  or  clause  of  resignation  requisite,  unless  to  enable  the 
disponee  to  obtain  a  charter  of  resignation  from  the  superior ;  and,  as  it  is 
now  incompetent  for  the  superior  to  grant  such  charter,  this  clause  may  be 
dispensed  with. 

The  clauses  which  a  disposition  should  now  contain  are  therefore  (1.)  the 
narrative  clause ;  (2.)  the  dispositive  clause ;  (3.)  the  clause  expressing  the 
term  of  entry ;  (4.)  that  expressing  that  the  subjects  are  to  be  holden  a  me 
(if  it  is  thought  necessary  to  express  the  manner  of  holding);  (5.  and  6.)  the 
clauses  of  assignation  to  writs  and  rents;  (7.)  the  clause  as  to  feu-duties 
casualties,  etc. ;  (8.)  the  warrandice  clause;  and  (9.  and  10.)  the  registration 
and  testing  clauses. 

With  regard  to  the  clause  obliging  the  disponer  to  relieve  the  disponee 
of  feu-duties,  casualties,  etc.,  the  obligation  will  still  apply  to  casualties  which 
may  have  been  exigible  prior  to  the  term  of  entry,  but  have  not  been  actually 
exacted  and  paid. 

The  disponee  will  complete  his  title  either  by  recording  the  disposition 
in  the  Register  of  Sasines,  or,  if  he  does  not  desire  to  record  the  whole  of  it, 
by  expeding  and  recording  a  notarial  instrument  under  section  1 7  of  the 
Consolidation  Act  of  1868. 
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Hendry's  Manual  of  Conveyancing.   Second  Edition. 

A  Manual  of  Conveyancing,  in  the  form  of  Examinations,  embrac- 
ing both  Personal  and  Heritable  Rights.  By  the  late  John  Ukmdrt 
Esq.,  Writer  to  the  Signet.    Second  Edition,  carefully  revised,  by 
J.  T.  MowoRAY,  Esq.,  W.S.    One  Vol.,  8vo.    Price  158. 

"  Mr  Mowbray's  labours  have  greatly  increased  the  value  of  Uie  Manual.  It  was  at  flrat  the 
work  of  a  diligent  student;  it  Is  now  enriched  by  the  commentaries  of  a  shrewd  and  eaMriasc^d 
man  of  business.''— Joumof  ({f  Juriiprudenet, 


Bell  d  Bradfute. 


Ross'  Leading  Oases.    Mercantile  Law. 

Leadiug  Cases  in  tbe  Commercial  Law  of  England  and  Scotland, 
selected  and  arranged  in  systematic  order,  with  Notes.  By  the  late 
Georok  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.  Three  vols.,  royal  8vo.  Price  £8, 18s«  6d. 

Ross'  Leading  Oases.    Land  Rights. 

Leading  Cases  in  the  liaw  of  Scotland ; — Land  Rights.  Prepared 
fi'om  the  original  pleadings,  an-anged  in  systematic  order,  and  elud* 
dated  by  opinions  of  the  Court  never  before  pnblislied.  By  the  late 
Georok  Ross,  Esq.,  Advocate,  Professor  of  Scots  Law  in  the 
University  of  Edinburgh.    Tlnree  Vols.,  royal  8vo.    Price  £8,  Ss. 

Home  on  Orimes.    Fourth  Edition. 

Commentaries  on  the  Law  of  Scotland  respecting  Crimes.  By  the 
Hon.  David  Uumb,  one  of  the  Barons  of  Exchequer;  with  a  Sup- 
plement by  Benjamin  Roukrt  Bell,  Esq.,  Advocate.  Two  Vols., 
4to.    Price  £4,  4s. 

*'  Baron  Hume's  work,  wlilch  mint  Always  fonn  tlia  foundation  of  oar  Criminal  Juriqtmdenee. 
-^Alitofrii  CriminaX  Law. 

Einnear's  Digest  of  Appeal  Oases. 

Digest  and  Analytical  Index  of  the  Decisions  in  tlie  Honse  of 
Lords,  on  Appeal  from  Scotland,  from  the  Union  till  Session  1864. 
By  John  Botd  Kinnbar  Esq.,  Advocate,  and  of  Lincoln's  Inn, 
Barrister- at- I^w.    8vo.    Price  15s. 

*«*  Tills  work,  besides  bringing  into  one  view  the  whole  Law  of 
Scotland  as  settled  by  the  House  of  Lords,  contains  references  to 
many  decided  points,  in  nearly  every  department,  which  are  not 
noticed  at  all  in  the  abstracts  of  the  cases  given  in  other  Digests. 

**  Wa  do  not  haaiute  to  aay  that  of  wrae  caiM  hla  Digests  are  the  mMt  aocnrate  that  bare 
yet  appeared."^ JounuU  of  JurUpmdmet. 

Einnear  on  the  Law  of  Bankruptcy.    Second  Edition. 

A  Practical  Treatise  on  the  Law  of  Bankruptcy,  under  the  existing 
Statutes  in  Scotland.  By  John  Botd  Kinnear,  Esq.,  Advocate, 
and  of  the  Inner  Temple,  Bam'ster-at-Law.  One  Vol.  8vo.  Price  158. 

«  UnqneBUonabW  the  best  of  the  treatises  on  the  practice  of  this  Important  braneh  of  tbe 
Law.**— JoiMfial  of  JuHtprtidmee, 

Nicolson  on  Elections. 

A  Practical  Treatise  on  the  Law  of  Parliamentary  Elections  in 
Scotland,  including  the  Election  of  Representative  Peers,  and  the 
Registration  of  Voters  in  Counties  and  Burghs,  with  a  copious  Ap- 
pendix of  Statutes  and  Forms.  By  Jambs  Badsnacu  Nicolson, 
Esq.,  Advocate.    One  vol.,  8vo.    Price  12s. 

**  From  Its  embracing  the  whole  lefialation  on  tlie  subject.  It  possessee  adrantages  which  no 
other  po88ee8ea.*'~JbainMrf  t/Juritpntdmee, 

Robertson's  Bankers'  Law. 

Handbook  of  Bankers'  Law.  Tliird  Edition.  Carefully  Revised. 
By  G.  L.  RoRiK,  Esq.,  Banker,  Aberdeen.    Price  68. 


